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ROGERSVILLB.    NOVEMBER  TERM,  1816. 

ARCHIBALD  ROANE,  \ 
ROBERT  WHYTE,       t  Jubges. 
JOHN  HATWOOD,      ) 

JOHN  RUSSELL,  Comphinant,  v,  JAMES  STINSON,  Sek.,  JAMES  STINSON, 
Jr.,  JOHN  STINSON,  SAMUEL  STINSON,  WILLIAM  STINSON,  and  SAM- 
UEL YANCE,  Defendants. 

18.  a,  2  Tenn.  40.] 

Beal  estate  in  the  colonies  was,  by  6  Geo.  II.  7,  4,  which  is  in  force  in  this  State  [Ace.  1  T. 
1, 7,  citing  this  case],  made  liable  to  debts  and  demands  as  personal  estate;  and,  by  this 
act,  all  statutes  for  the  subjection  of  real  estate  to  the  satisfaction  of  debts,  as  well  as  the 
common  law  upon  the  subject,  were  in  force  in  the  colonies;  and  the  Act  of  1777,  2,  29 
[adopted  by  the  Territorial  Act  of  1794, 1,  28,  Code,  2999],  continued  the  Ji.  fa.  against 
lands,  not  at  all  impairing  its  form  or  extent,  but  rather  enlarging  it  [Ace  Porter  v. 
Cocke,  Peck,  80.] 

By  the  Act  of  1715,  88,  6  (Code,  2006),  no  legal  estate  passes  by  deed  until  registration. 
[Orerruled  by  Vance  v.  McNaiiy,  8  T.  171;  Shields  v.  Mitchell,  10  Y.  1.  See  Carter  v. 
Parrot,  1  Tenn.  287;  Patton  v.  Beily,  Cooke,  119.] 

But  before  registration  the  purchase  of  the  land  and  the  pa3rment  of  the  purchase-money  vest 
the  use,  and  the  statute  of  uses  the  possession  in  the  purchaser  [Ace.  Bany  v.  Shelby,  4 
Hay.  229],  and  this,  whether  the  purchase  was  by  unregistered  deed,  or  bond  for  title. 
[But  by  8  T.  171,  and  10  Y.  1,  it  was  held  that  the  unregistered  deed  passed  the  legal 
title;  and  by  1 Y.  1,  7  H.  408,  and  6  Sn.  581,  it  has  been  decided  that  the  interest  acquired 
by  bond  for  title  Is  not  subject  to  levy  by  execution.] 

Although  equitable  estates  are  not  in  general  subject  to  Jl.  fa.,  yet  all  trust  estates  dependent 
on  a  legal  estate  of  freehold  are  liable  to  execution.  [Aco.  Shute  v.  Harder,  1  Y.  1,  s.  c. 
4  Hay.  298;  Smitheal  v.  Gray,  1  Hum.  496,  citing  this  case;  Thomas  v.  Walker,  6  H.  98; 
Hannum  v.  Wallace,  4  Hum.  148 ;  Butler  v.  Ruiledge,  2  Cold.  12,  citing  this  case.] 

A  conyeyance  in  fraud  of  creditors  >is,  as  to  creditors  contesting  it,  not  voidable  merely,  but 
absolutely  void  as  though  it  never  existed,  and  is  no  impediment  to  the  levy  of  an  execu- 
tion. [Ace.  Banks  v.  Thomas,  Meigs,  28.]  And  a  conveyance  in  contemplation  of  subse- 
quent indebtedness  is  within  the  law  against  fraudulent  conveyances.  [Ace.  5  Y.  249;  6 
H.  609;  1  Head,  828.] 

A  co-obligor,  who  is  only  a  surety,  is  as  much  within  the  provisions  of  law  prohibiting  fraudu- 
lent conveyances  as  if  he  were  the  principal  obligor. 

A  sheriff  need  not,  by  virtue  of  a  ^.  /a.,  enter  upon  land,  and  make  an  actual  seizure;  but 
may  return  the  lands  which  he  has  selected  for  advertisemeut  and  sale,  and  may  sell  them 
afterwards.    [Ace.  Kelly  v.  Morgan,  8  Y.  487;  Wiley  v.  Bridgman,  1  Head,  68.] 

And  a  sale  by  the  sheriff  after  sunset  is  good,  if  the  delay  were  at  the  instance  of  the  debtor. 
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The  Act  of  1807,  94  (Code,  8088),  fixing  the  time  of  the  day  within  which  execution  sales 
shall  be  made,  was  intended  for  the  benefit  of  the  debtor,  and  its  provisions  may  be  dis- 
pensed with,  if  he  request  it.    [Ace,  in  principle,  Noe  v.  Purchapile,  5  T.  215.] 

Where  a  judgment  is  final  at  law,  it  would,  periiape,  be  a  bar  in  equity  if  pleaded,  unless 
circumstances  attended  the  trial  at  law  which  required  the  aid  of  equity;  but  where,  as  in 
ejectment,  the  judgment  is  no  bar  to  a  new  trial  at  law,  it  will  not  be  a  bar  in  equity  in  a 
case  originally  equitable.  [Ace  Winchester  t?.  Cleaves,  8  Hay.  218.  But  now  a  judg- 
ment in  ejectment  is,  generally,  conclusive.    Code,  8262.] 

Equity  will  not  execute  a  contract  concerning  realty  where  the  price  is  greatly  inadequate,  for 
it  is  in  the  discretion  of  the  Court  to  interfere  or  not;  but  it  is  otherwise  of  sales  made  by 
law,  where  inadequacy  is  the  general  rule  and  the  loss  imputable  to  the  execution  debtor. 
[See  Yance  v.  McNairy,  8  T.  171,  where  the  original  case  seems  to  have  been  similar  to 
this.] 

A  void  estate  in  general  need  only  be  declared  so,  but  equity  may  direct  all  parties  before  it 
to  join  in  conveyances,  or  releases,  where  otherwise  a  cloud  might  hang  over  the  title  of 
him  in  whose  favor  the  decree  is  rendered. 

[1]  ^  the  Court.  —  The  facts  to  be  collected  from  the  bill,  answer,  depo- 
sitions, and  other  evidence,  are  these. 

The  State  of  North  Carolina  granted  a  tract  of  land,  of  which  the  lands 
in  question  are  part,  to  Robert  Carr,  Ist  November,  1786.  He  conveyed 
to  Goodwin,  4th  of  MslJj  1789.  He  conveyed  to  Beard  part  of  these  lands, 
to  the  amount  of  250  acres ;  to  Vance  249^  acres,  5th  of  April,  1795. 
Vance  sold  to  Stinson,  the  elder,  in  1797,  or  in  the  beginning  of  1798,  and 
gave  him  a  bond  for  title  as  the  defendants  state,  but  as  the  witness,  Beard, 
states,  and  as  Vance  also  states,  by  deed  executed  and  witnessed  by  Caf- 
mick.  Hynes  also  says  that  Stinson  afterwards,  on  the  8th  of  August, 
1798,  gave  up  the  deed  to  himself;  and  Vance,  by  his  directions,  made 
another  deed  of  these  lands  to  the  other  Stinsons,  who  are  defendants  to 
this  bill,  which  was  registered  the  25th  of  [2]  December,  1798.  The  wit- 
nesses state  that  Stinson,  at  the  time  of  this  conveyance  to  his  children, 
was  indebted  more  than  he  was  -worth,  and  also,  when  he  executed  this 
deed,  he  said  now  he  had  done  what  he  had  some  time  wished,  for  he  could 
not  hold  the  lands  himself  long,  but  he  hoped  he  had  got  it  so  fixed  that 
his  children  could  enjoy  them  after  him.  Records  showed  divers  recov- 
eries against  him,  in  the  year  1798,  and  before  and  after.  The  evidence 
shows  he  was  in  insolvent  circumstances.  In  1795,  he  became  surety  for 
Isaac  Collit  for  the  costs  of  a  suit  prosecuted  by  CoUit  against  Erwin  in 
ejectment;  in  which  Collit  was  nonsuited  in  April,  1796.  A  set,  fa.  is- 
sued against  him  in  October,  1798.  Judgment  was  given  against  him  in 
March  term,  1799,  by  confession.  A  JL  fa,  issued  in  September,  1799, 
which  was  returned,  levied  on  three  cows  and  one  yearling,  sold  for  eight 
dollars.  An  dliae  fi,fa,  reciting  it,  issued  in  March  term,  1800,  and  was 
returned  to  September  term,  1800,  levied  on  a  trczct  of  land  of  James  Stin- 
Bon,  and  to  be  sold  on  the  28th  of  October.  A  venditioni  exponas  issued 
September,  1800,  returnable  1801,  and  was  returned  levied  on  a  house  and 
tract  of  land  adjoining  GreeneviUe,  and  not  sold  for  the  ward  of  Udders, 
An  alias  venditioni  exponas  issued  March,  1801,  returned  satisfied^  and 
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money  ready  to  be  returned  into  the  office.  Stinson  left  the  house  in  ques- 
tion ;  and  Russell  took  possession ;  the  young  Stinsons  sued  Russell  in 
ejectment,  and  recovered ;  and  Russell  filed  this  bill,  12th  of  September^ 
1809.  Stinson  continued  in  possession  after  the  date  of  the  deed  to  his 
children,  and  from  the  time  he  purchased  in  1798  to  the  time  of  the  sale 
under  the  execution ;  he  sold  2  acres,  part  of  this  land,  to  Holt,  Ist  of 
February,  1799 ;  and  to  Duncan  and  Duffield  1^  acres  3  Ist  of  August, 
1798,  and  offered  to  sell  100  acres,  part  of  the  residue,  and  he  and  the  per- 
son he  offered  to  sell  to  agreed  on  the  price ;  but  when  it  was  discovered 
that  he  had  conveyed  to  his  children,  [3]  Holt,  the  intended  purchaser, 
declined  proceeding. 

On  the  day  of  sale,  the  bidding  was  opened,  and  the  land  was  cried  by 
the  deputy,  the  principal  sheriff  being  present ;  but,  on  Stinson's  insisting 
on  the  sheriff  to  go  with  him  to  get  the  money  of  Balch,  the  sale  was  sus- 
pended, and  the  sheriff  went  with  him,  but  not  procuring  the  money,  the 
sale  was  continued,  and  ^as  ended  after  dark.  The  bidding  commenced 
early  in  the  afternoon.  Balch  was  prevailed  upon  by  Stinson  to  bid,  and 
asked  the  sheriff  before  he  began  to  bid,  if  he  would  receive  Stinson's 
receipt  for  all  the  money  above  what  would  satisfy  the  execution,  and  was 
answered  yes :  but  after  he  had  bid  as  far  as  two  hundred  and  nine  dollars, 
the  sheriff  told  Balch  that  he  must  retract  his  promise  as  to  the  surplus, 
and  that  Balch  must  pay  all  the  money  if  it  should  be  even  to  the  amount 
of  two  thousand  dollars.  Whereupon  Balch  declined,  but  would  have  bid 
any  sum  needful  to  accomplish  the  purchase,  if  he  could  have  been  per- 
mitted to  pay  the  surplus  by  Stinson's  receipt.  Not  long  before  the  con- 
veyance to  the  children,  Stinson  advised  with  Ferry,  and  wanted  to  know 
whether  he  could  not,  as  he  was  so  much  embarrassed  with  debts,  convey 
to  his  children,  so  as  to  secure  the  property  to  them.  Being  answered  no, 
fot  that  it  would  be  considered  fraudulent,  he  replied  he  would  try  it  any 
how.  The  children  were  all  under  age  when  the  conveyance  was  made  to 
them,  the  eldest  not  being  more  than  sixteen  years  of  age*  In  July,  1798, 
Stinson  conveyed  a  tract  of  land  called  Young's  place,  about  three  miles 
from  the  lands  in  question,  to  William  Wilson,  for  money  advanced  to  pay 
off  executions  levied  on  the  same  at  the  instance  of  Deaderick,  and  also  at 
the  instance  of  King  and  Dixon.  That  deed  is  yet  in  the  possession  of 
Wilson,  and  is  indorsed  thus :  '<  This  deed  to  be  in  the  office  till  called  for  by 
me,  W.  Wilson.'' 

Upon  these  fieu^ts,  divers  main  questions  have  been  made  at  the  bar,  and 
divers  subordinate  and  previous  ones  have  arisen. 

[4]  First,  had  Stinson  any  legal  estate  in  the  premises  after  the  deed 
made  to  him  by  Vance  and  before,  and  at  the  time  of  the  deed  made  to  his 
children  ?  The  answer  is  furnished  by  the  Act  of  1715,  c  38,  §  5.  The 
dedsions  in  North  Carolina  uniformly,  and  those  in  this  State  latterly,  have 
been  that  no  legal  estate  does  pass  until  registration  actuaUy  takes  place. 
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The  construction  upon  this  section,  with  respect  to  all  deeds,  is  the  same  as 
upon  the  Statute  27th,  Henrj  YIII.  c  16,  directing  the  registration  of 
deeds  of  bargain  and  sale.  The  estate  is  to  pass  by  deed  executed  and 
proved  and  registered.  The  latter  requisite  is  equally  essential  as  any  of 
the  former.  The  estate  by  both  acts  does  not  pass  till  it  be  complied  with. 
The  reason  of  directing  registration  is  not  only  for  the  benefit  of  creditors 
and  subsequent  purchasers,  but  to  supply  the  place  of  livery  of  seisin,  the 
object  of  which  is  notoriety,  that  the  lord  might  know  on  whom  to  call  for 
his  services ;  and  the  plaintiff  in  actions  for  the  freehold,  then  in  use,  to 
know  against  whom,  as  the  tenant,  such  actions  were  to  be  commenced. 
The  Act  of  1784,  c  10,  §  7,  directing  bills  of  sales  for  slaves,  and  the  reg- 
istration thereof,  is  solely  for  the  benefit  of  creditors  and  subsequent  pur- 
chasers. The  title  vests  immediately,  and  becomes  subsequently  void  if  not 
registered.  But  the  term  void  here  means  at  the  instance  of  creditors  and 
subsequent  purchasers.  This  act  proceeds  upon  the  same  principles  as 
that  in  1777,  which  directs  grants  to  issue  and  to  be  recorded  in  twelve 
months,  or  to  be  void.  This  is  for  the  benefit  of  the  State,  is  good  as  to 
all  others,  and  can  only  be  avoided  by  the  State  taking  the  necessary  legal 
steps  for  the  avoidance. 

The  second  question  is,  if  no  legal  estate  passed  to  James  Stinson,  then, 
had  he  any  estate  liable  to  the  satisfaction  of  creditors  ?  for  if  he  had  not, 
then  it  was  no  injury  to  them  to  have  caused  it  to  be  conveyed  to  his 
children. 

[5]  Answer :  He  had  by  the  payment  of  the  purchase-money  and  the 
purchase  of  the  lands  an  use  or  trust  (2  Bl.  Com.  338) ;  the  bargain  and 
payment  of  the  purchase-money,  first  vests  the  use,  and  the  statute  of  uses 
the  possession.  But  no  right  to  the  possession  passes  till  registration. 
Before  registration  and  after  the  payment  of  the  purchase-money,  the  use 
or  trust  arises  and  vests  in  the  purchaser.  It  is  then  immaterial  whether 
Stinson  had  a  deed  unregistered,  or  only  a  bond  for  title,  for  in  either  case 
he  had  the  tcse.  It  is  needless,  therefore,  to  decide  whether  the  execution 
of  the  deed  to  him  ought  to  have  been  proved  by  Carmick  and  the  other 
subscribing  witnesses,  or  by  any  of  them ;  for  the  bond  is  admitted  in  the 
answer.  Then,  is  this  use  or  trust  which  he  had,  liable  to  execution  ?  A 
trust  estate  is  liable  to  execution  by  statute  29th,  Ch.  II.  c.  3,  §  10.  Vide 
2  Saund.  11.  '^It  shall  be  lawful  for  any  sheriff  or  other  officer  to  whom 
any  writ  or  precept  is  directed  at  the  suit  of  any  person,  if  for  and  upon 
&Qy  judgment,  statute,  or  recognizance,  to  do,  make,  and  deliver  execution 
unto  the  party,  in  that  behalf  suing,  of  all  such  lands,  tenements,  rectories, 
tithes,  rents,  and  hereditaments,  as  any  other  person  or  persons  are  in  any 
manner  of  wise  seised  or  possessed  in  trust  for  him  against  whom  execution 
is  so  sued,  like  as  the  sheriff  or  othei*  officer  might  or  ought  to  have  done, 
if  the  said  party  against  whom  execution  was  sued  had  been  seised  of  such 
lands,  &c,  of  such  estate,  as  they  are  seised  of  in  trust,  for  him  at  the  time 
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of  the  said  execution  sued,  which  land,  &c.,  by  virtue  and  force  of  such 
execution,  shall  accordingly  be  held  and  enjoyed  free,  and  discharged  from 
all  incumbrances  of  such  person  or  persons  as  shall  be  seised  or  possessed 
in  trust  for  the  person  against  whom  such  execution  shall  be  sued,  and  if 
9ny  cestui  qtte  irugt  shall  die,  leaving  a  trust  in  fee  simple  to  descend  to  his 
heir,  then,  and  in  every  such  case,  such  trust  shall  be  deemed  and  taken, 
and  is  hereby  declared  to  be  assets  by  descent,  and  the  heir  shall  be  liable 
to,  [6]  and  chargeable  with,  the  obligation  of  his  ancestor,  for  and  by  rea- 
son of  such  assets,  as  fully  and  amply  as  he  might  or  ought  to  have  been  if 
the  estate  in  law  had  descended  to  him  in  possession  in  like  manner  as  the 
trust  descended." 

If  this  section  of  the  Act  of  Ch.  IL  be  in  force  in  this  State,  a  trust 
estate  is  liable  to  execution.     And  if  Stinson  had  the  use  or  trust  contin- 
uing in  him  on  the  day  when  the  first  ^. /a.  issued  against  him  in  Septem- 
ber, 1799,  that  trust  was  liable.     By  this  act  the  trust  is  bound,  not  by  the 
judgment  as  other  real  estates  are  by  the  Statute  of  Westminster  the  2d, 
c  18,  which  introduced  the  elegit,  but  only  by  the  issuing  of  the^.ya.  and 
from  the  date  of  the  teste  thereof.     Had  Stinson  this  trust  on  the  day  when 
the^./a.  issued  against  him  in  September,  1799?     He  caused  the  lands 
in  question  to  be  conveyed  to  his  children  on  the  8th  of  August,  1798. 
This  conveyance,  however,  was  nfeide  to  defraud  creditors ;  it  was  made 
when  he  was  indebted  and  insolvent.    The  sci.fa,  issued  October,  1798, 
and  judgment  was  entered  September,  1799.    It  was  made  to  his  children 
without  valuable  consideration  paid  by  them ;  he  continued  in  possession, 
and  sold  parts  of  the  same  land  to  Holt  and  Duncan  and  Duffield,  and  it 
was  made  for  the  express  purpose  of  defeating  creditors.    These  circum- 
stances are  proof  sufficient  of  the  fraud  intended ;  the  fraud  in  this  instance 
would  be  accomplished  if  the  conveyance  to  the  children  were  deemed  valid. 
It  does  not  appear  that  he  had  any  other  property  upon  which  the  execu- 
tion could  have  been  levied.     Being  fraudulent',  it  was  void  as  to  creditors, 
both  by  the  common  law,  by  the  Statute  of  ISth  Elizabeth,  c.  5,  and  by  our 
Act  of  1715,  c.  88,  §  8.    It  is  an  alienation  of  lands  to  which  in  equity  he 
is  entitled,  as  much  as  he  is  entitled  at  law,  by  a  conveyance  made  as  re- 
quired by  the  same  act,  §  5.    Indeed  the  common  law  would  produce  the 
same  effect  as  these  acts  do,  had  they  never  been  made.     [7]  They  are 
not  additional  to,  but  declarative  of,  the  common  law,  which  extends  to  all 
the  cases  mentioned  in  these  acts,  and  to  all  other  cases  not  mentioned  in 
them,  which  if  not  invalidated  would  produce  the  loss  of  a  just  debt  to  a 
creditor,  by  fraudulent  alienaibn  of  property  liable  to  the  satisfaction  of  his 
debt.    This  deed  to  the  children  being  void  as  to  creditors,  is  void  as  to 
the  creditor  in  this  Ji.fa^  and  of  course,  as  between  him  and  Stinson,  the 
property  continued  in  Stinson  on  the  day  when  the^./o.  issued. 

The  question  then  comes  forward,  Is  such  a  trust  liable  to  ^.  fa.  by  our 
law,  as  it  was  by  the  law  of  England  liable  to  execution  in  consequence  of 
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the  29th  X:!h.  II.,  c.  8,  §  10  ?  That  section,  as  well  as  the  Act  of  Sd  and 
4th  William  and  Maiy,  c.'14,  re-enacted  hy  North  Carolina,  1789,  c  39, 
§  2,  though  both  of  them  passed  after  the  4th  of  James  L,  are  in  force  here  as 
the  Court  conceives,  though  not  within  the  general  rule  for  determining  what 
statutes  in  England  are  in  force  in  this  country.  The  Act  5th,  Geo.  II.,  c. 
7,  is  in  these  words,  sect  4 ;  ^  And  be  it  further  enacted,  by  the  authority 
aforesaid,  that  from  and  after  the  said  29th  day  of  September,  1782,  the 
houses,  lands,  negroes,  and  other  hereditaments  and  real  estates,  situate  or 
being  within  any  of  the  said  plantations  belonging  to  any  person  indebted, 
shall  be  liable  to  and  chargeable  with  all  just  debts,  duties,  and  demands  of 
what  nature  or  kind  soever,  owing  by  any  such  person  to  his  majesty,  or  any 
of  his  subjects,  and  shall  and  may  be  assets  for  the  satisfaction  thereof,  in 
like  manner  as  real  estates  are  by  the  law  of  England  liable  to  the  satisfac- 
tion of  debts  due  by  bond  or  other  specialty,  and  shall  be  subject  to  the  like 
remedies,  proceedings,  and  process  in  any  court  of  law  or  equity,  in  any  of 
the  said  plantations  respectively,  for  seizing,  extending,  selling,  or  disposing 
of  any  such  houses,  lands,  negroes,  and  other  hereditaments  and  real  estates 
towards  the  satisfaction  of  such  debts,  duties,  and  demands,  and  in  like  [8] 
manner  as  personal  estates  in  any  of  the  said  plantations  respectively  are 
seized,  extended,  sold,  or  disposed  of  for  the  satisfaction  of  debts." 

This  act  speaks  first  of  the  liability  df  lands  in  America ;  and,  secondly, 
of  the  judicial  process  to  be  used  against  them  for  the  effectuation  of  that 
liability.  Lands,  &c.,  and  real  estates  are  made  liable,  &c.,  as  real  estates 
are  in  England ;  how  is  that?  A  trust  estate  in  England  was  then  a  real 
estate,  descendible,  devisable,  alienable,  and  extendible  for  the  satisfaction 
of  debts.  Lands  devised  were  then  liable  in  England  in  the  hands  of  the 
devisee  by  the  8d  and  4th  of  William  and  Mary,  c.  14;  though,  by  the 
common  law,  none  but  lands  descended  were.  Immediately  upon  the  pas- 
sage of  this  act  of  Geo.  11.,  all  statutes  for  the  subjection  of  real  estates  to 
the  satisfaction  of  debts,  as  well  as  the  common  law  upon  the  subject,  which 
these  statutes  had  amended  or  added  to,  were  in  force  in  the  colonies.  Is 
it  to  be  believed  that  lands  devised  away  from  the  heir  were  not  liable  to 
be  sold  for  debts,  from  1782  to  1789,  a  space  of  fifly-seven  years,  till  the 
Act  of  the  8d  and  4th  of  William  and  Mary,  c.  14,  was  re-enacted  by  the 
assembly  of  North  Carolina,  1789,  c.  86,  §  2  ?  In  all  this  time  there  is  no 
instance  within  our  knowledge  of  a  debt  lost  by  such  devise.  Had  such 
been  the  law,  it  would  have  been  altered  and  provided  for  long  before  the 
year  1789.  In  consequence  of  this  act  of  George  II.,  lands  and  tenements 
were  inserted  in  the  fi,  fa.  which  by  the  cftnmon  law  only  issued  against 
goods  and  chattels.  These  words  were  added  for  the  purpose  of  reaching, 
the  real  estate,  made  liable  by  the  act  of  George,  including  trusts  of  free- 
hold estates  made  liable  by  the  laws  of  England  then  existing,  amongst 
which  was  this  section  of  29th  Ch.  II.,  c.  8,  §  10.  Such  was  the  form  and 
effect  of  the^.  fa,  as  altered  by  the  act  of  George  IL,  when  the  Act  of  1 777, 
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c  2,  §  29,  was  enacted.  It  continued  theji.fa.  against  lands  as  it  had  been 
established  by  the  [9]  act  of  George  II.,  not  at  all  impairing  its  form  or  ex- 
tent, but  rather  enlarging  it ;  for  executions  which  before  issued  only  against 
goods  and  chattels  were  then  directed  to  issue  against  lands  and  tenements 
also,  which  perhaps  was  meant  for  executions  issued  by  justices  of  the  peace, 
which  in  1786,  c  14,  §  10,  are  understood  to  extend  to  real  estate  by  virtue 
of  the  words  'Uands  and  tenements,"  which  by  the  Act  of  1777  are  directed 
to  be  inserted  in  them,  overlooks  the  clause  in  the  same  act  which  directs 
execution  from  justices  of  the  peace  to  issue  against  the  goods  and  chattels, 
or  body,  of  the  debtor.  What  is  real  estate,  one  of  the  terms  used  in  the 
act  of  Greoi^  II  ?  All  the  lands,  tenements,  and  trusts  which  a  man  hath ; 
for  by  these  words,  real  estate,  lands  subject  to  trusts  for  the  benefit  of  the 
devisor  will  pass  to  his  devisee.  The  act  of  George  II.  is  also  enforced  by 
the  Act  1778,  c.  5,  and  with  it  all  the  statutes  that  are  referred  to  by  it  as 
forming  the  law  of  England  upon  this  subject  when  it  passed ;  of  course, 
this  section  of  29th  of  Ch.  II.  c  8,  §  10,  was  enforced  at  the  same  time. 
These  acts  are  all  enforced  furthermore  by  the  Constitution  of  this  State, 
and  by  the  Act  of  1789,  c  3,  §  8.  The  tenth  article  of  the  Constitution,  * 
§  2,  continues  in  force  the  same  statutes  and  acts  of  assembly  as  the  State 
received  from  North  Carolina.  The  result  is,  that  the  act  of  Ch.  II.  is 
enforced  by  the  latter  provisions,  and  that  trust  estates  are  liable  here,  as 
spoken  of  in  the  case  cited  at  the  bar,  8  E.  486.  From  all  these  considera- 
tions, the  conclusion  follows  that,  although  it  be  true  in  general  that  equit- 
able estates  are  not  liable  to^.  /a.  because  not  known  to  the  common  law, 
yet  an  equitable  estate,  being  also  a  trust  dependent  on  a  legal  estate  of  free- 
hold, is  subject  to  this  statutory  provision. 

And  this  is  the  reason  why  the  legislature  of  this  State  and  that  of  North 
Carolina  have  not  made  any  law  relative  to  this  subject,  as  they  would  most 
certainly  have  done  long  ago  had  it  been  understood  to  be  law  [10]  that  a 
debtor  might  defeat  all  his  creditors  by  purchasing  and  paying  for  land,  and 
thereby  raising  a  trust  which  no  creditor  could  affect,  or  by  getting  a  deed 
and  keeping  it  from  registration.  A  debtor  would  then  have  nothing  to  do 
but  turn  all  his  estate  into  a  trust  or  deed  unregistered,  and  bid  defiance  to 
all  his  creditors. 

Objections  are  made  by  Stinson's  counsel  which  have  been  considered,  and 
deserve  to  be  answered.  The  first  is,  that  this  land  was  sold  by  an.  alias 
venditioni  exponas,  without  any  seizure  upon  the  second  jl.  fa,  the  same 
not  being  produced.  Answer :  we  must  consider  the  mode  of  transacting 
business  in  this  country  formerly ;  and  conform  to  it,  as  in  cas&  of  a  verdict 
from  North  Carolina  without  any  judgment,  or  a  scroll  for  a  seal.  The  prac- 
tice has  been  to  write  alias  on  the  second  fi,  fa,,  and  ta  put  that  into  the 
hands  of  the  sheriff  as  a  new  writ.  In  such  case,  if  the  seizure  be  made  on 
the  second,  the  clerk  can  only  state  in  his  record  the  return  to  it,  and  that  is 
done  here.   It  is  recited  in  the  first  venditioni  epqHmas,  W»  do  not  say  that 
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KJi,  fa,  is  not  necessary  to  be  produced ;  but  we  believe  what  is  shown  ought 
to  be  received  on  this  occasion  as  equivalent  to  a^.ya.  And  here  let  us ' 
notice  a  difference  between  the  sale  of  chattels  and  of  lands,  —  the  former 
must  be  actually  seized  and  shown  to  the  bidder  on  the  day  of  sale ;  not  so 
of  the  latter,  for  they  are  incapable  of  seizure  and  removal  to  the  place  of 
sale.  A  remainder  or  reversion  may  be  sold  as  well  as  a  present  possession, 
and  these  cannot  be  seized ;  therefore  the  sheriff  need  not  enter  upon  them, 
nor  make  any  actual  seizure ;  he  may  return  the  lands  which  he  has  selected 
for  advertisement  and  sale,  and  may  sell  them  afterwards.  It  is  true  a  seizure 
of  personalty  or  a  selection  of  realty,  to  the  value  of  the  debt,  is  a  discharge 
of  the  debtor,  and  an  exemption  of  his  other  property ;  unless  the  property 
seized  be  destroyed,  without  default  of  the  sheriff. 

[11]  But  what  is  the  proof  here  ?  That  another  tract  was  selected  ?  Not 
so.  A  tract  of  land  generally  stated  in  the  return,  but  not  described  to  be 
a  different  tract  &om  this.  The  sale  of  this  tract  of  land  is  consistent  with 
the  return,  and  probably  with  the  fact  Young's  place  was  attached  for 
Deaderick's  debt ;  and  King  and  Dixon's  debt  in  July,  1798,  or  before.  It 
is  true  a  venditioni  exponas  gives  no  authority  to  the  sheriff  to  sell ;  his 
power  is  derived  from  the  fi.  fa,y  and  having  once  seized  or  selected,  and 
becoming  thereby  the  debtor,  he  must  sell  and  raise  the  money  whether  the 
venditioni  exponcLS  issue  or  not  When  it  issues,  it  is  only  to  quicken  the 
sheriff's  proceeding,  not  to  communicate  any  new  authority.  These  re- 
marks, however,  need  not  be  made  as  this  case  is  circumstanced. 

Another  objection  is,  that  this  sale  was  made  after  sunset  Answer : 
That  was  at  the  instance  of  the  defendant  in  the  execution,  and  therefore 
cannot  be  urged  by  him  as  a  fraud  detrimental  to  his  rights.  The  Act  of 
Assembly  upon  this  subject  was  made  for  the  benefit  of  defendants,  and  its 
provisions  may  be  dispensed  with  to  suit  their  convenience,  if  requested  by 
them ;  and,  besides,  not  within  the  Act  of  1807,  which  was  passed  long  after 
the  sale. 

Another  objection  is,  that  Russell  had  tried  his  cause  at  law,  and  ought 
to  be  bound  by  the  judgment  there  given  as  he  submitted  to  a  trial  there. 
Answer :  In  the  case  of  an  ejectment  he  may  try  his  cause  again  at  law, 
and  why  not  also  in  equity,  as  well  as  law,  where  his  case  is  originally 
equitable  ?  Where  the  judgment  is  final  at  law,  perhaps  it  would  be  a  bar 
in  equity  if  pleaded  in  bar,  unless  circumstances  attended  the  trial  at  law, 
which  required  the  aid  of  equity. 

Another  objection  is,  that  Stinson  was  not  a  debtor  til]  the  judgment 
against  him  in  March,  1799  ;  until  that  time  it  could  not  be  known  that  he 
would  ever  be  liable.  Answer :  If  he  became  subsequently  indebted,  and 
contemplated  the  same  at  the  [12]  time  of  the  conveyance  to  his  children, 
he  is  within  the  law  against  fraudulent  conveyances.  Moreover,  we  believe 
a  co-obligor  who  is  only  a  surety  is  as  much  prohibited  by  these  laws  from 
making  a  fraudulent  conveyance  to  defeat  creditors  as  if  he  were  the  prin- 
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dpal  obligor ;  for  the  creditor,  perhaps,  would  not  have  trusted  the  principal 
had  it  not  been  for  the  supposed  sufficiency  of  the  surety. 

Another  objection  is,  that  this  court  will  not  execute  a  contract  concern- 
ing the  realty,  unless  it  be  reasonable  and  just,  and  here  the  price  is  greatly 
inadequate  to  the  value.  Answer:  That  is  true  as  to  contracts  between 
individuals,  for  the  sale  and  purchase  of  lands,  for  there  it  is  in  the  discre- 
tion of  the  Court  to  interfere  or  not  Here  is  not  such  a  contract,  bat  an 
execution  sale,  which  is  good  both  in  law  and  equity.  This  court  ought  to 
enforce  and  aid  the  efficacy  of  a  sale  made  by  the  law,  for  otherwise  it  would 
lose  its  effect  No  one  would  purchase  such  an  interest  if  the  law  could  not 
aid  him,  and  if  at  the  same  time  equity  was  at  liberty  to  withdraw  its  assist- 
ance. Inadequacy  is  the  general  consequence  of  execution  sales.  The  loss 
is  imputable  to  none  but  the  defendant  in  the^./a. 

Objection :  If  the  estate  in  the  children  be  void,  the  Court  cannot  trans- 
fer the  void  estate  to  the  plaintiff.  Answer :  A  void  estate  in  general  need 
only  be  declared  void  by  the  rules  of  a  court  of  equity,  and  need  not  be 
ordered  to  be  transferred.  Equity,  however,  is  not  bound  down  by  the 
forms  of  the  Court,  adopted  for  convenience,  to  adhere  to  a  course  which 
will  not  answer  the  purposes  of  substantial  justice ;  but  may,  in  all  needful 
cases,  adapt  their  directions  to  the  matter  before  them.  The  Court  may 
direct  all  parties  before  them  to  join  in  conveyances  or  release ;  who,  if 
they  should  not  join,  might  hang  a  doud  over  the  title  of  him  for  whom 
they  decree. 

It  is  again  objected,  that  the  sheriff  agreed  to  take  [13]  the  surplus  in 
Stinson's  receipt,  and  afterwards  recalled  his  promise,  and,  by  that  means, 
stopped  Balch  from  bidding.  Answer :  He  acted  prudently  in  recalling  it, 
for  he  was  commanded  by  his  writ  to  pay  it  into  court.  The  surplus 
belonged  either  to  the  children  or  creditors,  and  he  would  have  been  liable 
to  them  for  any  mispayment  or  misapplication  of  it 

It  is  objected  further  that  sect  10,  of  1715,  c.  38,  is  restrictive  of  sect  5, 
and  proves  therefore  that  bond  fde  deeds  need  not  be  registered  as  between 
the  parties,  and  shows  that  deeds  in  the  fifth  section  are  only  registered  for 
the  benefit  of  creditors,  and  subsequent  purchasers.  Answer :  Sections  8, 
and  10  are  copied  from  the  Idth  Elizabeth,  in  which  is  the  same  exception. 
It  was  intended  here  to  answer  the  same  purpose  as  in  that  statute,  and  has 
no  connection  with  sect.  5. 

Decree  the  legal  estate  in  the  lands  in  question  in  this  bill ;  that  is  to 
say,  that  all  the  lands  conveyed  to  the  defendants,  the  sons  of  James  Stin- 
8on  by  Samuel  Vance,  except  such  parts  thereof  as  were  sold  to  Holt  or 
Duncan  and  Duffield  before  the  sale  made  by  the  sheriff  to  the  complain- 
anty  be  divested  out  of  all  persons,  defendants  to  this  bill ;  and  that  the 
complainant  from  and  after  this  decree  shall  have  and  hold  the  said  lands 
to  him,  his  heirs,  and  assigns  for  ever :  that  the  injunction  obtained  by  the 

11 


13;  14  hatwood's  bepobtb,  vol.  m. 

complainant  shall  be  and  hereby  is  made  perpetual,  and  that  the  defendants, 
the  said  James  Stinson,  senior;,  aifd  his  sons,  shall  pay  the  costs  of  this  suit. 

Note. — In  this  case,  as  well  as  in  many  other  cases  in  our  early  reports,  much 
stress  is  laid  upon  English  statutes,  and  great  learning  displayed  in  ascertaining  whether 
particular  statutes  are  or  are  not  in  force.  Among  the  statutes  thus  recognized  is  27 
Henry  YUI.,  10,  commonly  called  the  statute  of  uses.  Gradually  our  courts  began 
to  dwell  more  and  more  upon  the  legislation  of  North  Carolina  and  of  this  State,  and 
to  notice  less  and  less  the  English  statutes.  The  statute  of  uses  has  shared  the  &te 
of  its  associates.  After  having  been  for  years  either  directly  or  impliedly  held  to  be 
in  force,  and  learnedly  dwelt  on,  it  ceased  to  be  noticed,  and,  at  the  December  term, 
1862,  at  Nashville,  in  the  case  of  Smith  v.  Thompson,  2  Sw.  886,  an  opinion  was  pre- 
pared and  delivered  by  the  Supreme  Court,  declaring  the  statute  not  to  be  in  force  in 
this  State ;  but  that  part  of  the  opinion  was  subsequently  modified,  under  the  fear, 
perhaps,  that  it  might  produce  effects  upon  titles  not  then  foreseen.  The  inclination 
of  the  Court  is,  however,  indicated  by  the  doubt  implied  in  the  words  used  on  p.  892 : 
"  if  the  statute  were  in  force  here."  And  see  the  cases  cited  in  head-notes  to  Barry 
V.  Shelby,  4  Hay.  229,  which  were  decided  without  special  reference  to  the  statute. 
The  Code  says  nothing  of  the  English  laws  and  statutes  still  in  force.  I  have  given 
in  a  note  to  Glasgow  v.  Smith,  1  Tenn.  144,  a  list  of  such  statutes  as  have  been  directly 
held  to  be  operative.    The  subject  is  curious,  rather  than  practically  useful.  —  Ed. 


Bogersville.    ITovember  Term,  1816. 

LOVE  t;.  LOVE. 

Where  an  annuity  is  given  by  will,  the  executors  will  be  ordered  to  retain  so  much  principal, 
as,  at  the  legal  rate  of  interest,  will  produce  that  sum  annually,  and  to  give  security  to 
return  the  principal  thus  retained  to  the  residaazy  legatees  at  the  death  of  the  annuitant. 

Where  lands  are  ordered,  by  will,  to  be  sold  by  the  executors,  and  one  of  the  executors  re- 
vises to  join  in  the  sale,  the  Court  will  order  him  to  join  in  the  deed  within  a  reasonable 
time  after  the  purchase-money  is  paid. 

One  question  in  this  case  was,  how  the  executor  should  be  compelled  to 
pay  an  annuity  of  fifty  dollars  given  to  an  annuitant  for  life.  The  Court 
ordered  so  much  principal  to  be  retained  as,  at  the  rate  [14]  of  six  per 
cent  per  annum,  would  produce  that  sum,  and  the  executor  to  give  security 
for  returning  the  principal,  thus  retained,  to  the  general  legatees  at  the 
death  of  the  annuitant. 

Another  question  was,  as  the  lands  of  the  devisor  were  ordered  by  the 
will  to  be  sold  by  the  executors,  there  being  two,  and  the  money  to  be 
divided  amongst  his  legatees,  and  one  of  the  executors  having  sold  on  rea- 
sonable credit  and  for  as  much  as  could  be  gotten,  and  the  other  executor 
refusing  to  join,  how  the  sale  was  to  be  effected.  And  the  Court  ordered 
the  refusing  executor  to  join  in  the  deed  to  the  purchaser  within  six  months 
if  the  purchase  money  be  paid ;  or,  otherwise,  ¥rithin  three  months  after  it 
shall  be  paid. 
12 
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Bogersville.    Ifovember  Term,  1816. 
DELANEY  v.  TIPTON  AND  NEWTON. 

A  surety  for  adminbfration,  like  anj  other  surety,  may,  if  he  deem  himself  in  danger  by 
reason  of  his  suretyship,  cail  upon  the  creditors  of  the  estate  to  sae,  and  be  discharged  if 
they  will  not,  or  if  they  give  time  to  the  principal.  [See  10  T.  862;  2  Head,  889;  2  Cold. 
104;  6  Sn.  86.] 

The  surety  may  also  sue  his  principal  to  ascertain  the  amount  due  from  him,  and  compel  him 
to  pay  the  legatees  or  distributees,  making  them  parties  to  the  bill.  [Ace.  Howell  v.  Cobb, 
2  Cold.  104.] 

But  he  cannot  call  upon  his  principal  in  equity  for  counter  security,  unless  it  has  been  con- 
tracted for,  nor  have  a  receiver  appointed,  except  in  cases  where  there  are  infant  heirs  for 
whom  the  proper  court  refuses  to  appcint  guardians. 

An  injunction  ought  not  to  issue,  at  the  instance  of  the  surety,  to  stop  the.money  in  the  hands 
of  strangers. 

Per  Ouriam.    Newton  died  intestate ;  th^  defendants  obtained  letters  of 
administration  of  his  estate,  and  gave  bond  with  Delaney  and  one  Davis 
deceased,  bis  sureties.     Delaney  charges  a  misapplication  and  waste  of 
assets  by  bis  principals,  the  insolvency  of  one  and  the  danger  of  insolvency 
of  the  other.     He  filed  his  bill  against  them  before  the  expiration  of  two 
years  fix)m  the  date  of  the  bond ;  that  is  to  say,  on  the  23d  day  of  March, 
1813.    The  administrators  have  returned  an  inventory  and  an  account  of 
sales,  which,  together  with  debts  due  at  the  time  of  the  intestate's  decease, 
amount  to  2,700  dollars  or  thereabouts ;  part  of  the  moneys  due  by  the  sale 
have  been  collected  by  the  administrators,  and  part  of  the  debts  due  to  the 
deceased.  And  there  yet  remains  not  paid  away  to  creditors  a  considerable 
[15]  sum.    The  defendants  at  the  time  of  filing  the  bill  were  in  the  circum- 
stances stated  in  it.    That  is  to  say,  the  feme  defendant  insolvent,  and  the 
other  defendant  embarrassed  in  his  circumstances,  but  in  the  possession  of 
property  of  more  value  than  the  above-mentioned  sums.    But  it  dpes  not 
appear  whether  he  has  as  much  property  as  is  equal  both  to  his  debts  and 
the  assets  to  be  accounted  for  as  administrator.    An  injunction  issued^ 
when  this  bill  was  filed  to  stay  the  assets  in  the  hands  of  divers  persons, 
and  to  hinder  the  same  from  coming  to  the  hands  of  the  administrator, 
which  has  been  continued  to  this  time.    It  does  not  appear  that  there  are 
any  creditors  of  the  intestate  yet  unsatisfied ;  that  is  to  say,  it  does  not  ap- 
pear whether  there  are  or  not    The  intestate  left  eight  children  all  under 
ihe  age  of  twenty-one.    Two  of  them  only  have  guardians.    The  question 
submitted  to  the  consideration  of  the  Court  is,  Can  the  administrator  be 
ordered  to  give  security  to  the  complainant,  or  otherwise,  that  a  receiver 
be  appointed  to  take  possession  of  the  assets,  and  to  have  power  to  use  the 
name  of  the  administrator  in  suits  to  be  brought  by  him  for  the  recovery  of 
moneys  not  yet  collected  ?   «Let  us  consider,  first,  what  is  the  equity  of  a 
creditor  or  legatee  against  an  executor  ?   Secondly,  what  it  is  against  an 

13 


15,  16  HAYWOOD'S  REPORTS,  VOL.  HI. 

administrator  ?  Thirdly,  what  is  the  equity  of  a  surely  against  his  principal 
in  ordinary  cases  ?  Fourthly,  what  it  is  in  the  case  of  an  administration  bond. 
The  executor  is  appointed  by  the  testator ;  until  lately  he  was  not  bound 
by  law  to  give  security,  but  he  held  the  assets  for  creditors  and  legatees. 
Kpoor  and  insolvent,  and  he  has  raised  a  just  suspicion  by  his  conduct  that 
he  will  waste  or  withdraw  the  assets,  a  receiver  may  be  appointed.  2  Atk. 
126,  213.  Their  fund  must  be  secured  for  them.  The  administrator  is 
bound  to  give  security ;  the  law  provides  it  If  letters  are  granted  without, 
creditors  and  legatees  could  have  the  same  remedy  as  against  an  executor. 
If  given,  but  insufficient,  the  law  would  [16]  look  upon  it  as  not  given  at 
all,  so  far  as  the  insufficiency  went.  And  for  the  benefit  of  creditors  and 
legatees,  the  Court  would  order  it  to  be  given  again.  But  a  surety  is  not 
allowed  to  stand  in  the  place  of  creditors  or  legatees  till  he  has  paid  them 
all  that  is  due  to  them.  10  Yes.  410.  The  surety  cannot  act  upon  the 
principal,  in  such  a  case  as  the  present,  through  the  medium  of  the  credit- 
ors and  legatees.  What  then  is  his  own  equity  against  his  principal  ?  The 
surety  makes  himself  safe  either  by  a  bond  or  covenant  of  indemnity,  or  the 
law  raises  a  promise  of  indemnity  on  the  part  of  the  principal  in  his  favor. 
If  there  be  a  covenant  or  bond  for  indemnity,  equity  will  enforce  it,  but 
not  add  to  it  or  alter  it.  Equity  will  not  give  damages  before  the  law  gives 
damages,  and  these  arise  only  upon  a  breach  by  non-payment  on  the  part  of 
the  principal  when  the  debt  becomes  payable.  1  Fonb.  88.  So  also  in 
the  case  of  an  implied  promise,  it  is  not  broken  till  a  default  in  non-pay- 
ment on  the  part  of  the  principal.  The  Court  cannot  make  for  them  a  third 
contract,  independent  of  those  already  mentioned;  namely,  that  the  princi- 
pal shall  give  counter-security  to  the  surety  when  required.  For  he  shall 
not  be  subjected  to  that  for  which  he  did  not  stipulate,  nor  the  surety  be 
entitled  to  that  which  he  did  not  originally  require.  Whoever  wishes  to 
see  the  cases  upon  the  application  of  sureties  against  their  principals,  may 
see  them  in  6  Yesey,  junior,  734 ;  1  F.  Wms.  683 ;  1  Atk.  185 ;  Amb. 
161 ;  2  Yes.  junior,  544,  640;  4  Yes.  junior,  833;  2  Bro.  Ch.  Ca.  578;  3 
Yes.  junior,  573;  10  Yes.  junior,  410;  1  Yemen,  189;  Gil.  69 ;  1  Ch. 
Ca.  223,  300 ;  Francis's  Maxims,  8.  We  shall  there  see  that  a  surety  may 
eompel  payment  when  the  money  becomes  payable,  that  a  surety  who  be- 
comes by  accident  not  liable  at  law  shall  not  be  made  so  in  equity ;  that 
delay  of  the  obligee  will  not  discharge  him  unless  required  to  proceed,  or 
where  time  is  given  by  him  to  the  principal  after  suit  or  judgment ;  that 
the  surety  cannot  demand  that  the  [17]  bond  be  assigned  to  him,  until 
payment  made  by  him ;  the  sureties,  as  between  one  another,  shall  be  liable 
on  a  joint  bond  where  one  dies,  and  that  he  who  is  subjected  by  a  bill  in 
equity  is  entitled  at  the  same  time  to  a  decree  over  against  the  principal. 
Further  the  Court  has  not  yet  gone.  And  at  the  time  of  filing  this  bill, 
the  time  to  account  for  the  estate  by  the  principal  had  not  yet  arrived.  If 
such  be  the  course  of  equity  in  common  cases,  will  it  go  further  in  favor  of 
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a  surety  for  an  administrator  ?  An  injunction  as  we  now  think,  after  much 
consideration,  to  stop  the  assets  in  the  hands  of  strangers  ought  not  to  issue. 
What  if  thej  waste  the  assets  ?  or  become  insolvent  and  should  never  ac- 
count for  them?  What  if  creditors  sue  the  administrator,  and  get  an  exe- 
cution to  be  levied  de  bonis  proprtis  f  What  if  the  distributees  sue  and 
get  judgment  ?  Must  all  be  kept  off,  till  the  suit  in  equity  be  determined  ? 
Who  shall  pay  the  losses  sustained  by  these  means  ?  Can  the  surety  re- 
quire new  security,  not  asked  for  originally  and  before  the  time  to  settle 
the  estate  ?  No  more  we  conceive  than  in  other  ordinary  cases.  And 
when  the  time  has  arrived  for  settling  the  estate,  is  this  surety  placed  in  a 
better  situation  than  in  ordinary  cases  ?  By  no  means.  He  may  call  upon 
the  obligees  to  sue,  and  be  discharged  if  they  will  not,  or  give  time  to  the 
principal.  He  may  sue  the  principal,  ascertain  the  amount  due  from  him, 
and  compel  him  to  pay  to  legatees  or  distributees,  making  them  parties  to 
the  bilL  But  he  cannot,  as  the  Ck)urt  conceives,  call  upon  him  for  counter- 
security,  unless  it  were  originally  contracted  for.  The  Court  can  as  easily 
take  the  assets  out  of  his  hands  after  the  two  years  have  expired,  and  put 
'^'^^^^^^hem  into  the  hands  of  the  distributees,  as  into  the  hands  of  a  receiver, 
who,  though  he  gives  security,  must  be  allowed  for  his  services,  and  may 
become  by  possibility,  through  failure  of  himself  and  his  securities,  unable 
to  pay.  There  is  no  need  of  a  receiver  in  such  a  case,  unless  the  County 
Court  refuse  to  appoint  guardians  to  the  distributees  [18]  who  are  minors, 
in  which  case  and  in  which  only,  would  a  receiver  be  appointed.  Here  no 
application  has  been  made  to  the  County  Court  for  that  purpose,  nor  are 
the  distributees  made  parties  to  this  bill.  What  if  the  rule  contended  for 
by  the  complainant  be  adopted  ?  Shall  the  Court  compel  sheriffs,  consta- 
bles, clerks,  coroners,  county  trustees,  treasurer,  secretary,  ^c.,  all  to  give 
counter-security  ?  or  to  be  placed  in  the  hands  of  sureties  or  receivers,  or 
to  be  suspended  ?  Are  not  guardians  provided  for  by  a  special  act,  and 
administrators  also  by  a  like  act,  and  does  not  this  prove  that  the  law  was 
not  so  before  ? 

Decree  accordingly, 

Bogersyllle.    ITovember  Term,  1816. 

JOHN  BLAIR,  ADM'R  OF  MASSEY  TANNER,  v.  THOMAS 

BRABSON. 

Equity  will  not  entertain  a  bill  for  damages  for  the  value  of  a  land  warrant,  and  the  costs  and 
charges  of  a  suit  occasioned  by  the  fiulure  to  assign  it,  where  the  complainant  claimed  the 
warrant  under  a  delivery  in  lien  of  property  won  by  gaming,  and  the  consideration  of  the 
defendant's  promise  was  a  treat  to  one  dollar's  worth  of  punch. 

Besides,  the  remedy,  even  if  the  consideration  were  valid,  was  by  action  of  assumpsit  at  law. 

A  fact  deposed  to  by  one  witness,  in  direct  contradiction  of  a  positive  averment  in  the  answer, 
and  not  corroborated  by  any  oircumstances,  cannot,  by  the  lules  which  govern  courtB  of 
equity,  be  considered  as  proved.    [Ace.  8  Y.  515;  2  Hum.  192;  4  Hum.  514.] 
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Per  Ouriam.  The  bill  states,  in  substance,  that  about  the  year y  the 

complainant,  for  a  full,  valuable,  and  adequate  consideration,  purchased  of 
George  Pajne,  of  Virginia,  a  grant,  calling  for  land  in  this  State,  who  said  he 
had  got  it  fi*om  the  defendant  for  a  valuable  consideration ;  that  the  land  had 
been  sold  bj  the  sheriff  for  taxes,  and  purchased  bj  the  defendant ;  that  no 
conveyance  was  made,  but  that  the  defendant  would  make  a  title  as  soon  as 
he  could  get  one  from  the  sheriff.  The  defendant,  on  being  applied  to,  said 
he  would  make  a  conveyance,  or  assign  the  warrant  that  might  be  drawn 
on  the  grant  The  complainant  sold  his  interest  in  the  grant  to  John 
Adams ;  a  warrant  was  drawn  in  the  defendant's  name,  in  which,  by  agree- 
ment, Adams  and  the  complainant  were  to  have  equal  interest  The  com- 
plainant being  about  to  purchase  Adams's  interest  in  the  warrant,  they  applied 
to  the  [19]  defendant  for  a  transfer,  who  promised  if  the  complainant  would 
pay  John  Adams  for  his  half,  write  an  assignment,  and  treat  to  one  dollar's 
worth  of  punch,  he  would  transfer  the  warrant ;  but,  after  a  compliance  by 
the  complainant,  he  refused,  and  made  another  promise  that  he  would 
assign  it  to  anjf  person  to  whom  the  complainant  should  sell  it.  He  sold  to 
Thomas  Stuart,  who  applied  to  the  defendant  for  a  transfer,  which  was 
refused.  The  defendant  sold  the  warrant  to  Stuart,  who  commenced  an  action 
against  the  complainant  and  recovered  the  amount  he  had  paid.  The  bill 
prays  a  decree  for  damages  for  the  value  of  the  warrant,  and  the  costs  and 
charges  recovered  by  Stuart  The  defendant  admits  his  purchase  of  land 
at  the  sheriff's  sale,  but  denies  ever  having  given  it  to  Payne  or  having 
received  any  consideration  for  it ;  that  Payne  took  it  away  by  mistake ; 
that  defendant  got  it  from  Payne  to  redeem  property  won  by  complainant 
in  gaming  from  Payne  when  drunk.  He  denies  ever  promising  to  transfer 
the  warrant  to  complainant,  unless  he  paid  him  for  it,  which  he  refused  to 
do.     He  admits  that  he  sold  and  transferred  to  Stuart. 

From  the  proof,  it  appears  that  the  defendant  did  say  that  he  would 
assign  the  warrant  to  Tanner.  This  leads  to  an  inquiry  into  the  consider- 
ation of  that  promise.  One  witness  says  that,  before  the  law  passed  for 
issuing  warrants  by  this  State,  he  heard  Brabson  say  that  the  title  was 
worth  nothing ;  it  covered  no  land,  and  that  he  had  only  got  an  old  watch 
for  it.  This  statement  of  the  receipt  of  the  watch  is  only  proved  by  one 
witness.  It  is  in  direct  contradiction  of  a  positive  averment  in  the  answer. 
It  is  not  corroborated  by  any  circumstances  disclosed  by  the  other  wit- 
nesses ;  and  it  is  also  denied  by  Payne  in  his  testimony ;  therefore,  by  the 
rules  which  govern  the  courts  of  equity,  cannot  be  considered  as  proved. 
The  promise  made  by  Brabson  must  be  viewed  as  a  promise  without  any 
consideration  [20]  received;  for  the  circumstance  of  Tanner's  treating 
the  company  with  a  bowl  of  punch  cannot  be  considered  a  consideration 
on  which  to  found  a  decree.  The  next  consideration  is,  what  considera- 
tion did  Tanner  pay  to  Payne  for  his  claim  ?  The'  proof  is,  that  Payne 
gave  it  to  him  in  lieu  of  some  property  which  he  had  won  from  Payne  by 
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gambling ;  and,  if  of  any  value  at  all,  can  only  be  viewed  in  the  light  of 
a  security  for  money  won  by  gaming,  and  such  securities  are  void  both  at 
law  and  in  equity.  Again,  if  the  promise  had  been  made  on  a  valid  con- 
sideration, the  remedy  ought  to  have  been  by  action  of  assumpsit  at  law, 
and  not  in  this  court.    The  bill  must  be  dismissed,  and  it  was  dismissed. 


Bogersville.    XTovember  Term,  1816. 
PRESTON  V.  A.  CAMPBELL'S  EXECUTORS. 

Where  one  surety  has  paid  the  entire  debt,  and  then  collected  from  one  oo-eorety  more  than 
his  share,  and  afterwards  files  a  bill  against  another  co-sorety  for  his  proportion,  the  latter 
cannot,  by  an  arrangement  made  with  the  former  co-surety,  after  answer  filed,  to  which 
complainant  was  no  party,  pay  such  co-surety  the  overplus  due  him,  aud  claim  a  credit  for 
snch  payment  as  against  the  complainant 

Per  Ouriam,  Preston,  as  one  of  the  sureties  of  Craig,  paid  a  judgment 
recovered  against  him,  which,  divided  amongst  four  of  the  sureties,  made 
the  shares  of  each  amount  to  $541.85.  Robert  Campbell  paid  that  sum 
to  Preston,  so  did  Carson ;  and  Arthur  Campbell  paid  $350.50.  After- 
wards, Young,  a  fifth  surety,  paid  $541.85.  This  payment  bj  Young 
reduced  the  shares  of  each  surety  to  $439.48,  or  thereabouts ;  leaving  in 
the  hands  of  Preston,  to  be  returned  to  Robert  Campbell,  $102.37,  or 
thereabouts ;  and  the  remainder  to  be  paid  by  A.  Campbell  $88.98,  or 
thereabouts;  which  sum  Robert  and  Arthur  agreed  should  pass  to  the 
credit  of  Arthur,  with  Preston,  Preston,  however,  being  not  privy  or  con- 
senting to  this  agreement,  and  Robert  gave  a  receipt  to  Arthur.  [21] 
This  bill  was  filed ;  and  the  question  now  is,  whether  such  payment  made 
by  Arthur  to  Robert,  without  the  consent  of  Preston,  is  binding  upon  him, 
so  that  Preston  cannot  demand  payment  to  be  made  to  him  by  Arthur. 
The  Court  is  of  opinion  that  it  is  not  a  good  payment.  First,  because 
made  since  the  answer  filed.  Secondly,  because  Preston  might  have  sold 
the  chose  in  action  for  a  valuable  consideration  to  some  other  person,  which 
would  be  valid  in  equity,  and  he  has  had  no  opportunity  to  state  that  in 
the  pleadings.  Thirdly,  because  he  may  have  a  demand  of  equal  amount 
against  Robert,  which,  by  allowing  such  payment  to  be  valid,  he  must  now 
sue  for,  and  may  never  obtain ;  as  suppose  insolvency,  the  act  of  limita- 
tions, or  other  obstacle,  which,  if  they  do  not  exist  here,  may  in  some  case 
for  which  this  will  be  a  precedent.  Therefore,  the  payment  is  not  good  in 
law,  and  there  must  be  the  same  decree  as  if  it  had  never  been  made. 

Let  the  clerk  ascertain  how  much  is  due  to  Preston  upon  the  above 
principles,  making  exact  calculations,  and  allowing  Preston  one-fifth  of  the 
$83  expended  in  going  to  Richmond,  together  with  interest  thereon,  from 
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the  time  of  the  completion  of  his  journej,  ending  on  his  retnm  to  his 
home ;  and  when  hoth  sums  shall  he  ascertained  and  added  together,  let 
there  be  a  decree  for  that  sum  for  the  complainant  with  costs. 

NoTB.  —  Mr.  HeiskeU,  in  his  Dig.  p.  861,  abstracts  this  case,  with  a  qiierj,  thus : 
"In  Preston  o.  Campbell,  it  was  held  that  one  surely  who  had  overpaid  his  proportion, 
could  not  transfer  his  right  to  one  liable  to  contribution,  and  a  decree  was  made  ignor- 
ing such  arrangement  altogether."  Mr.  Meigs's  abstract,  although  nearer  to  the  lan- 
guage of  the  report,  is  in  substance  the  same.  See  Dig.  §  1850.  Both  ignore  the  &ct 
that  the  arrangement  between  the  co-sureties  was  made  after  answer  filed,  which  &ct 
manifestly  controls  the  Court  in  all  the  reasons  assigned  for  its  decision,  though  not 
repeated  in  the  statement  of  tiie  last  reason.  —  Ed. 


BogersTille.    ITovember  Term,  1816. 
WILLIAM  COBB'S  HEIRS  v.  WILLLA.M  CONWAY'S  HEIRS. 

An  entry  made  on  lands  before  the  extiDguishment  of  the  Indian  title,  gives  no  title  either 
legal  or  equitable.    [Ace.  Jackson  v.  Honeycut,  1  Tenn.  80,  and  cases  cited.] 

The  complainant  entered  ($40  acres  of  land  in  Carter's  office,  in  Wash- 
ington county,  on  the  24th  of  February,  1778 ;  and  obtained  a  grant  from 
the  State  of  North  Carolina  posterior  in  date  to  the  grant  of  the  defendant 
hereafter  mentioned.  The  [22]  defendant  entered  a  tract  of  land  in 
John  Armstrong's  office  in  October,  1783,  and  included  in  his  survey  a 
great  part  of  the  land  covered  by  the  plaintiff's  entry.  He  obtained  a 
grant  prior  in  date  to  the  plaintiff's  grant.  The  plaintiff  also  entered  in 
John  Armstrong's  office  the  same  land  which  was  covered  by  his  entry  in 
Carter's  office ;  but  his  entry  in  Armstrong's  office  was  after  the  entry 
made  by  the  defendant  in  the  same  office.  A  question  was  made  at  the 
bar  concerning  the  sufficiency  of  the  plaintiff's  entry,  which  the  Court 
thought  was  a  special  entry ;  but,  as  the  cause  was  decided  on  another 
point,  the  words  of  that  entry  are  not  here  stated.  Other  questions  were 
also  made  which  are  not  here  stated,  nor  the  evidences  upon  which  they 
rested,  for  the  same  reason. 

The  Court  is  of  opinion  that  the  entry  of  the  plaintiff,  made  in  Carter's 
office  on  the  24th  of  February,  1778,  being  to  the  westward  of  the  line 
commonly  called  Brown's  line,  which  was  then  the  line  agreed  upon  be- 
tween ^e  State  of  North  Carolina  and  the  Indians,  which  is  described  in 
the  Act  of  Assembly  of  April,  1778,  was  not  authorized  by  the  laws  of 
North  Carolina,  and  was  condemned  by  the  assembly  of  that  State,  1778, 
c.  5,  §  5,  and  by  the  Act  of  1783,  c.  2,  §§  4,  5.  The  Act  of  1777,  c.  1, 
§  8,  for  the  impropriation  of  vacant  lands  offered  for  sale,  and  which 
were  to  be  purchased,  and  entered  in  the  public  offices,  in  these  words, 
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''  lands  not  heretofore  granted  by  the  lords  proprietors,  or  king  of  Great 
Britain,  before  the  4th  day  of  July,  in  the  year  of  our  Lord,  1776,  or 
which  have  come  to  this  State  by  treaty  or  conquest"  The  latter  words 
are  restrictive  of  the  generality  of  the  former,  and  signify  that,  although 
the  county  of  Washington  extended  to  the  Mississippi  and  to  the  southern 
and  northern  boundary  of  the  State  (1777,  c.  21),  yet  it  comprehended 
Indian  lands  t^hich  had  not  been  ceded  to  the  State,  and  which,  therefore, 
this  State  did  not  mean  [23]  to  use.  The  State  then  having  not  sold 
the  lands  in  question,  the  purchase-money  ought  to  have  been  refunded  to 
the  enterer  as  directed  by  the  Act  of  1778,  c.  3.  The  plaintiff  had  no 
equitable  right  as  against  the  State  to  demand  a  legal  title  to  be  made  for 
the  lands  in  question.  He  had  no  estate  in  equity  which,  from  the  date  of 
his  entry,  can  be  connected  with  the  date  of  his  grant  giving  him  a  title 
from  the  date  of  his  entry.  His  title,  if  any,  is  legal,  without  relation  to 
any  anterior  period,  and  is  postponed  in  law  to  the  legal  title  of  the  defen-* 
dant  The  words  of  the  Act  of  1777,  c.  1,  §  3,  are  "  any  lands  lying  in 
such  county,  which  have  not  been  granted  by  the  crown  of  Great  Britain 
or  the  lords  proprietors  of  Carolina,  or  any  of  them  in  fee,  before  the  4th 
day  of  July,  in  the  year  1776,  or  which  accrued  or  shall  accrue  to  this 
State  by  treaty  or  conquest."  The  complainant's  bill  must  be  dismissed 
with  costs  to  be  paid  by  him  to  the  defendant. 


BogersTille.    November  Temiy  1816. 
CLARK  AND  OTHERS  v.  CLARK  AND  OTHERS. 

Distribntees  cannot  recover  their  distribatiye  portions  without  administration  on  the  estate  of 

the  intestate.    [Ace.  10  T.  888;  6  H.  167;  2  Hum.  666.] 
Bonds  and  notes  ezecated  for  objects  which  have  been  attained,  should  be  left  with  the  obligors 

in  whose  possession  thej  are  found. 

Per  Curiam.  It  appeared  from  the  evidence  in  this  cause  that  William 
Clark,  of  Washington  county,  about  the  year  1807,  being  seised  and  pos- 
sessed of  300  acres  of  land  in  said  county,  and  four  negroes,  conveyed  the 
land  to  his  son  Henderson,  by  deed,  dated  in  the  month  of  April,  in  said 
year,  and  the  negroes  also  by  a  bill  of  sale  of  the  same  date.  At  the  same 
time  Henderson  executed  to  his  father  two  notes,  one  in  the  sum  of  $1,980, 
the  other  in  the  sum  of  $1,670.  The  father  was  then  an  old  man,  of  the 
age  of  76  years,  had  a  numerous  family,  who  were  all  married  and  had  left 
him,  except  the  [24]  said  Henderson,  and  another  son,  William,  then  un- 
married, and  a  daughter  named  Ruth.  That  he  had  given  some  property', 
more  or  less,  to  all  his  children  who  had  left  him,  though  the  quotas  of 
each  were  very  unequal  and  much  inferior  to  that  contained  in  the  above 
deed  and  bill  of  sale^  which  he  had  reserved  for  his  younger  children, 
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Henderson,  William,  and  Bath,  above  named.    These  were  the  children  of 
his  second  wife,  Nancy,  still  living.    They  always  lived  with  him,  and  were 
very  indnstrious.    They  labored  on  the  farm,  raised  the  stock,  and  trans- 
acted the  business  for  many  years,  the  father  being  very  infirm  for  a  long 
time  and  unable  to  attend  to  it  himself.     He  intended  the  said  lands  and 
negroes  to  be  equally  divided,  or  nearly  so,  between  his  two  sons  Hender- 
son and  William,  except  a  negro  or  two  to  his  daughter  Ruth.     He  con- 
veyed the  whole  to  Henderson,  because  at  this  time  a  suit  for  a  tort 
depended  against  William,  in  which   damages  he  was  afraid  might  be 
recovered  that  might  endanger  the  property,  upon  an  agreement  that  the 
said  Henderson  should  afterwards  convey  to   William   his  equal  share. 
The  notes  were  given  to  the  old  man  to  secure  a  maintenance  to  him  and 
his  wife,  their  mother,  during  their  lives,  and  also  to  secure  the  conveyance 
to  William  of  his  share.    This  division  of  the  property  appeared  by  fre- 
quent declarations  of  the  old  man  both  before  and  after  the  execution  of 
the  deeds,  and  also  by  a  will  made  and  executed  in  1803,  wherein  nearly 
the  same  dispositions  were  made.     His  children  while  they  lived  with  him, 
both  sons  and  daughters,  had  their  stock  respectively,  which  they  raised  on 
the  plantation.     He  was  not  indebted  at  the  time  of  making  these  deeds, 
or  at  any  other  time.    About  a  year  before  he  died,  his  mind  became  much 
impaired,  and  at  times  he  was  out  of  his  senses.    About  a  year  after  the 
execution  of  the  above  deeds,  Henderson  conveyed  to  William  his  share 
of  the  land  and  negroes  in  consideration  of  the  promise  made  to  his  father, 
and  the  [25]  further  consideration  of  William's  undertaking  to  pay  him 
an  equal  part  of  the  expense  of  maintaining  their  parents,  as  aforesaid ; 
and  thereupon,  in  consideration  of  the  same  and  that  Henderson  would 
maintain  his  parents,  his  father  gave  him  up  the  notes  aforesaid  to  be  can- 
celled.    Henderson  supported  his  father  and  mother  decently  till  the 
Other's  death,  and  continues  to  support  his  mother  according  to  his  under- 
taking.   The  stock  on  the  land  so  conveyed,  at  the  time  of  the  death  of 
the  father,  was  worth  between  one  and  two  thousand  dollars.    No  will  was 
proved  or  administration  granted.    The  plaintifiB  are  the  children  of  the 
first  marriage,  and  their  representatives,  and  claim  a  share  of  the  stock 
aforesaid  and  of  the  notes  aforesaid.    At  the  time  of  the  execution  of  the 
deed  in  1807,  and  from  thence  to  about  one  year  before  he  died,  the  old 
man  possessed  his  understanding  as  well  as  ever  he  did ;  and  at  that  time 
the  stock  or  perishable  estate  on  the  plantation,  except  a  few  articles,  be- 
longed to  Henderson  and  William,  which  stock  they  continued  on  it  for 
seven  years  after,  when  the  land  and  negroes  belonged  to  them.    As  to  the 
articles  which  did  not  belong  to  them,  they  do  not  claim  them,  and  are 
willing  that  any  one  having  authority  may  take  possession.    The  bonds  or 
notes  given  for  the  land  are  said  by  the  defendants  to  have  been  given  up 
to  them  when  the  purpose  of  taking  them  was  answered  by  conveyance  of  his 
share  of  the  lands  to  William,  who  in  the  lifetime  of  the  old  man,  as  spoken 
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of  by  him,  agreed  to  bear  one-half  the  expense  of  his  and  the  mother^B  main- 
tenance for  their  lives,  and  afterwards  gave  $500  to  Henderson  to  take 
upon  himself  the  burden  of  the  execution  of  his,  William's,  part  of  this 
agreement.  They  now  produce  in  court  the  bonds,  which  they  say  were 
thus  given,  from  all  which  circumstances  the  Court  infers  the  statement  to 
be  true.  The  first  question  is,  what  is  lo  be  done  with  these  bonds  ?  The 
second  is,  what  is  to  be  done  with  [26]  the  stock  on  the  plantation,  in  1807 
and  1814,  claimed  by  the  plaintiffs  as  part  of  the  intestate's  estate? 
Thirdly,  what  is  to  be  done  with  the  articles  not  claimed  by  the  defendants, 
and  by  them  admitted  to  be  a  part  of  his  estate  ?  First,  then,  the  bonds 
or  notes  being  intended  only  as  the  means  of  securing  a  conveyance  by 
Henderson  of  William's  share  and  of  securing  an  undertaking  by  both  to 
maintcun  the  parents,  and  both  these  objects  having  been  attained,  the  bonds 
have  answered  the  end  of  their  creation,  and  ought  to  be  retained  in  the 
possession  of  those  upon  whom  they  were  intended  to  be  obligatory.  Sec- 
ondly, as  to  the  stock,  it  was  not  the  intestate's.  Thirdly,  as  to  the  articles 
not  claimed  by  the  defendants,  they  ought  not  to  be  provided  against  in  this 
suit,  nor  until  an  administrator  is  appointed* 
Bill  dumissed* 


BogersTille.    November  Term,  1816. 

WALTER  EVANS  v.  THE   JUSTICES   OF    CLAIBOURNE 

COUNTY. 

The  Court  may  remoTe  its  clerk  for  fitilmg  to  give  new  Becority  whenever  required  to  do  bo 

under  the  provisions  of  law.    [See  now  Code,  786-796.] 
And  if  the  fkilure  to  give  new  secaritj  appear  on  the  records  of  the  Court,  it  need  not  be 

ascertained  by  the  verdict  of  a  jury.     [Ace.  Hardin  v»  Hardin,  Peclc,  291.] 
An  act  of  the  legislature  declaring  what  set  or  omission  shall  amount  to  a  forfeiture  of  office, 

such  as  the  not  giving  new  security  when  the  old  is  incompetent,  is  not  in  conflict  with  any 

provision  of  the  constitution.    [Ace.  Sevier  v.  Justices,  Peck,  884.] 

The  County  Court  of  Claibourae^  in  Deoember  term  of  that  oourt,  in 
the  year  1801,  appointed  Walter  Evans,  the  plaintiff,  to  be  the  clerk  of 
tiiat  court,  who  took  the  oaths  and  gave  bond  with  sureties  as  required  by 
the  Act  of  1794,  c.  1,  §  50,  and  he  acted  in  that  office  till  removed  in 
February  term,  1816.  In  August  term,  1812,  some  of  his  sureties  having; 
removed  themselves  out  of  the  county,  the  Court  required  a  new  bond 
with  sureties,  which  he  gave.  And  in  November  term,  1815,  Bansom 
Day  and  Abraham  Fitch,  two  out  of  four  of  his  sureties,  gave  him  a  writ- 
ten notice,  served  on  him  the  17th  November,  1815,  to  give  new  bond  with 
sureties  on  the  JMionday  of  February  term,  1816,  that  tl^ey  might  be  re- 
leased. He  did  not  on  that  day  give  the  bond  or  other  sureties.  On 
Wednesday  [27]  next  following,  being  the  14th  of  February,  the  Court 
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recorded  his  failure,  declared  the  office  surrendered,  that  the  same  was 
Tacant,  and  proceeded  on  the  same  daj  to  elect  Benjamin  Cloud,  who  took 
the  oaths,  gave  bond,  and  had  the  records  delivered  to  him  by  order  of 
the  Court.  On  Thursday,  the  15th  of  February,  the  Court  adjourned. 
Evans  gave  notice  that  he  would  move  the  Circuit  Court  for  a  mandamus 
to  restore  him ;  and  he  accordingly  moved  the  Court  for  the  mandamus 
on  the  18th  of  April,  1816,  and  the  Court  refused  it.  Whereupon  he  ap- 
pealed to  this  court  And  now  the  questions  are :  has  he  a  right  to  be 
restored  ?  Is  a  mandamus  the  proper  remedy  ?  Must  this  court  issue  the 
mandamus  or  direct  the  Circuit  Court  to  do  it  ? 

Has  he  a  right  to  be  restored  ?     The  constitution  of  this  State,  article  5, 
§  10,  is  in  these  words :  ''  no  free  man  shall  be  taken  or  imprisoned  or  dis- 
seised of  his  freehold,  &c.,  but  by  the  judgment  of  his  peers  or  the  law  of 
the  land/'     He  may  be  removed  on  conviction  by  a  jury  of  any  such  act 
or  omission  as  amounts  to  a  misbehavior,  for  which  by  law  he  may  be 
removed.     May  the  act  or  omission  be  ascertained  by  the  Court?    If  it 
occur  in  court  and  appear  on  the  records  of  the  court,  it  need  not  be  ascer- 
tained by  verdict  any  more  than  a  fact  admitted  by  demurrer,  or  established 
by  a  judgment  of  the  Court ;  which,  being  of  record,  cannot  be  denied.     A 
verdict  cannot  falsify  that  which  appears  of  record,  nor  make  it  more  un- 
deniable; and  the  only  question  is,  whether  the  Act  of  1811,  c  47,  be 
opposed  by  the  Constitution  ?     For  if  it  be,  it  was  void  ab  initio.    The 
legislature  may  pass  all  laws  not  forbidden  by  the  letter  or  spirit  of  the 
Constitution.    It  is  not  against  either  to  prescribe  the  duties  of  a  clerk ; 
that  has  been  done  by  numerous  acts,  dictated  by  public  necessity  or  con- 
venience, ever  since  clerks  were  first  directed  to  be  appointed.     The  le^- 
lature  may  declare  what  act  or  omission  shall  amount  to  a  forfeiture  of  [28] 
his  office,  as  it  did  by  1794,  c.  1,  §  50 ;  1811,  c.  17,  §  1 ;  1796,  c  7,  §  10- 
It  may  enact  for  the  public  security,  that  not  giving  new  security,  when  the 
old  becomes  incompetent,  shall  be  a  failure  of  duty  which  shall  vacate  the 
office.     1812,  c.  16.     Why  not?    And  why  may  it  not  enact  the  same  for 
the  safety  of  individuals,  whose  welfare,  as  a  part  of  the  people,  the  legis- 
lature are  as  much  bound  to  provide  for  as  for  the  whole.    The  welfare  of 
all  consists  in  the  safety  and  welfare  of  each.     No  principle  exists  which 
renders  the  law  of  1811  unfavorable  to  the  principles  of  freedom,  to  induce 
the  Court  to  draw  it  possibly  within  the  equity  of  constitutional  prohibi- 
tions.   The  surety  may  wish  to  move  from  the  State,  advanced  age  or  a 
dangerous  disorder  may  suggest  the  propriety  of  settling  his  affairs.     He 
may  privately  know  of  circumstances  which  render  it  prudent  that  he  should 
be  no  longer  responsible  for  the  clerk.     Is  it  unreasonable  under  such  cir- 
cumstances that  the  legislature  should  provide  a  remedy  for  his  relief?    1£ 
the  law  be  not  unconstitutional,  then  what  is  its  meaning?    The  clerk 
must  have  notice  that  he  may  provide  sureties  by  the  ensuing  term,  and 
not  be  surprised  by  a  sudden  requisition.     He  is  to  give  new  sureties  at 
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the  next  term :  at  which  part  of  the  term  depends  upon  varioas  considera- 
tions. It  should  be  at  the  same  point  of  time  on  which  the  old  sureties  are 
discharged.  For  by  the  Act  of  1794,  c.  1,  §  50,  he  cannot  legally  act 
before  security  be  given  or  without  security  given.  The  sureties  are  entitled 
to  be  discharged  as  soon  as  the  Court  can  be  applied  to  for  tbeir  exonera- 
tion. Their  rights  cannot  be  made  dependent  on  the  tergiversation  of  the 
clerk.  Whenever  they  do  what  is  required  of  them,  for  the  procurement 
of  this  exoneration,  they  ought  to  be  discharged,  and  not  to  be  kept  liable 
by  the  omission  of  the  clerk.  It  is  not  like  the  case  where  a  derk  may 
be  commissioned,  and  act  till  a  future  term,  when  he  shall  give  security  or 
lose  the  office.  That  is  a  [28]  condition  subsequent,  and  may  well  be  com- 
plied with  in  any  part  of  the  term.  But  here  security  is  a  condition  pre- 
cedent, without  which  he  cannot  legally  act  at  all.  The  sureties,  therefore, 
ought  to  be  offered  on  the  first  day  of  the  term,  to  the  end  that  he  may  not 
act  without  security  or  the  public  be  without  a  derk  ;  one  of  which  would 
be  the  consequence  of  his  failure,  and  both  of  which  the  law  forbids.  More- 
over, the  Act  of  1796,  c  8,  §  1,  requires  that  the  election  to  supply  a 
vacancy  should  be  on  the  second  day  of  the  term,  and  be  advertised  on  the 
first ;  and  this  cannot  be  if  the  vacancy  only  take  place  at  the  end  of  the 
term.  This  act  is  only  directory  perhaps,  but  it  is  in  pari  materia  with  all 
the  other  acts  upon  this  subject,  and  may  be  called  in  to  aid  in  their  inter- 
pretation. Then  the  meaning  of  the  act  has  been  pursued  in  this  instance, 
and  the  removal  by  t'he  County  Court  is  not  subject  to  any  legal  objection. 
It  is  useless  to  inquire  whether  the  mandamus  be  a  proper  remedy,  or 
whether  it  ought  to  be  issued  by  this  court  or  the  Circuit  Court 
Judgment  of  the  Oircuit  Court  affirmed. 


BogersYlUe.    November  Term,  1816. 

JOHN  NETHERTON  r.  CHARLES  ROBERTSON,  EXECUTOR 
OF  CHARLES  ROBERTSON,  DECEASED. 

A  penon  whose  knowledge  of  the  fiict,  as  to  which  he  is  called  to  testify,  was  acquired  at  the 
same  momeDt  he  became  interested  in  the  subject-matter  of  oontroyersy,  is  incompetent  as 
A  witness.  [See  Tatam  v»  Lofton,  Cooke,  117;  Bogers  v,  BnTton,  Peck,  108;  Lea  v,  Hen- 
derson, 1  Cold.  148.] 

Thus,  A  witness,  who  states  that  the  bond  sued  on  was  placed  in  his  hands  to  bring  the  snit, 
and  that  he  was  to  hare  part  of  the  recovery,  is  not  competent  to  testify  to  w;hat  passed 
between  him  and  the  plaintiff  at  the  time. 

Where  incompetent  testimony  is  admitted,  a  new  trial  should  be  granted,  though  there  be 
other  testimony  in  the  case  sufficient,  if  unexplained,  to  sustain  the  yerdict  [Ace.  Hill  v. 
Kail,  2  Tenn.  242;  Peck  v.  State,  2  Hum.  78;  Glascock  v.  Wells,  Cooke,  262,  and  cases 
there  cited.    But  see  Read  v.  Staton,  8  Hay.  159.] 

The  presumption  of  payment  from  lapse  of  time  applies  to  a  bond  conditioned  to  deliver  a 
chattel,  as  well  as  to  one  with  condition  for  the  payment  of  money.  [See  6  Sn.  202;  2 
Head,  406.] 
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This  was  debt  upon  a  bond  to  deliver  a  negro  to  the  plaintiff,  on  or  be- 
fore the  first  of  April,  1788.  The  action  was  commenced  the  19th  of 
Augnst,  1809.  Performance  of  the  condition  was  pleaded ;  and  issue  was 
joined  upon  it.  On  the  trial  of  the  issue,  Brown  was  offered  as  a  witness, 
who  objected  to  himself,  and,  being  examined  on  his  oath  respecting  his 
interest  in  the  event  of  the  cause,  said  the  obligee  put  this  bond  into  his 
hands  to  sue  upon,  and  agreed  to  give  him  a  part  for  recovering  on  it. 
The  Court  [30]  ordered  him  to  be  sworn  in  chief,  and  upon  that  oath  be 
said  that  the  obligee,  when  he  put  this  bond  into  his  hands,  informed  him 
that  a  negro  had  been  paid  in  part,  and  that  £25  remained  still  due.  The 
Court  decided  that  he  was  not  a  good  witness  as  to  the  latter  part  of  the 
plaintiff's  conversation  with  respect  to  the  £25  still  due.  Exception  was 
taken  to  the  opinion  of  the  judge.  Error  was  assigned,  and  it  has  been 
argued  in  this  court  And  our  opinion  is  as  follows :  Supposing  Brovm 
to  have  been  legally  sworn,  then  every  part  of  what  the  plaintiff  said  rel- 
ative to  the  fact  of  performance  ought  to  have  been  received,  as  all  of  it 
together  would  only  show  his  meaning  as  to  that  fact  But  if  the  witness 
had  been  sworn  to  another  distinct  fact  which  made  in  favor  of  the  plain- 
tiff, the  existence  of  which  it  was  for  Brown's  interest  in  that  cause  that 
the  jury  should  believe,  then  the  Court  might  say,  as  to  that  distinct  fact, 
that  he,  Brown,  was  not  a  competent  witness.  But  still,  before  we  can 
determine  that  the  Circuit  Court  erred,  it  must  be  considered  whether  the 
whole  of  Brown's  testimony  ought  not  to  be  laid  aside ;  for,  if  so,  then 
every  part,  including  that  concerning  which  the  exception  is  filed,  ought  to 
have  been  withdrawn  from  the  jury ;  and  we  think  the  whole  should  be 
withdrawn,  for  he  ought  not  to  have  been  compelled  to  depose,  he  being 
interested,  and  having  not  acquired  an  interest  after  he  knew  of  a  &ct 
which  he  could  be  required  by  the  defendant  to  disclose.  The  knowledge 
of  the  fact  came  to  him  concurrently  with  his  interest,  and  in  the  same 
instant  when  his  interest  commenced.  Presumption,  after  the  lapse  of  so 
many  years,  may  be  applied  as  well  to  a  bond  with  condition  to  deliver  a 
negro  as  to  one  with  a  condition  for  payment  of  money.  The  finding  of 
the  jury  is  warranted  by  the  presumption  without  Brown's  testimony ;  and, 
if  they  relied  upon  the  fact  confessed  being  the  same  &ct  which  the  pre- 
sumption established,  they  have  given  a  proper  verdict.  Still,  however,  it 
may  [31]  be  that,  if  the  presumption  alone  were  before  them,  the  jury 
might  not  think  that,  considering  the  circumstances,  it  would  justify  a  ver- 
dict for  the  defendant  There  may  be,  for  aught  we  know,  some  such 
circumstances,  which,  by  making  a  final  decision  now,  might  be  excluded 
from  having  the  effect  they  ought  to  produce.  Therefore,  reverse  the 
judgment  of  the  Circuit  Court,  and  remand  the  cause  to  be  tried  de  novo  ; 
with  directions  to  reject  Brown's  testimony  and  to  rest  upon  the  presump- 
tion if  not  removed  by  circumstances  proper  for  the  purpose. 
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Bogersvllle.    November  Term,  1816. 

ARCHIBALD  BLACKBURN  v.  JAMES  ALLEN,  ASSIGNEE  OF 
SAMUEL  LANNING,  ASSIGNEE  OF  ROBERT  ALLEN. 

A  plea  of  a  fonner  verdict,  not  altered  by  appeal  or  error,  b  good  in  bar  of  the  action,  where 
the  Court  jndlcially  knows,  and  the  fact  is  recognized  bj  legislative  acts,  that  at  the  time 
the  verdict  was  fonnd  it  was  the  practice  not  to  enter  a  judgment,  but  to  understand  one, 
and  to  issue ^.  /a.,  as  if  the  judgment  had  been  regularly  entered.  [See  8  Hay.  66;  4  id. 
191.] 

Per  Curiam,  —  The  declaration  filed  in  the  Circuit  Court  for  the  county 
of  Washington  upon  a  writ  issued  in  1812,  and  returned  to  the  next  term, 
claimed  damages  for  the  breach  of  a  covenant  alleged  to  have  been  made 
by  writing,  under  seal  the  17th  of  June,  1797,  for  the  delivery  of  a  negro 
girl  on  the  15th  of  October,  1797.  The  first  plea  of  the  defendant  to  this 
declaration  stated  an  action  on  the  same  article  by  Robert  Allen  in  the 
County  Court  of  Washington,  commenced  in  1798,  upon  which  a  verdict 
was  given  on  the  plea  of  non  est  factum  for  the  defendant,  which  was  ap- 
pealed from  to  the  Superior  Court  for  the  district  of  Washington,  March 
term,  1799;  a  verdict  was  given  for  the  defendant  upon  the  same  plea  in 
the  said  March  term,  1799.  A  new  trial  was  moved  for  and  refused.  The 
plea  states  further,  that  the  verdict  remains  in  force,  and  that  no  reasons  in 
arrest  of  judgment  were  filed.  To  this  plea  the  defendant  demurred.  The 
second  plea  states  the  same  [32]  proceedings  and  verdict,  and  that  judgment 
was  rendered  upon  it  To  this  plea  the  plaintifi*,  James  Allen,  replied  nid  tiel 
record.  The  third  plea  states  the  same  proceedings  up  to  the  verdict  inclu- 
sive, and  that  the  plaintifiv  Allen,  without  the  consent  of  the  Court,  took 
the  papers  surreptitiously  from  the  files  of  the  court  To  this  plea  the 
plaintifi*  demurred.  The  fourth  and  fifth  pleas  deny  the  assignment  from 
Bobert  Allen  to  Lanning  and  from  Lanning  to  James  Allen,  and  issues  to 
the  country  are  joined  thereon.  The  sixth  plea  states  on  oath,  that  the 
defendant  never  delivered  the  writing  declared  on  to  Robert  Allen,  and  so 
not  his  deed.  Upon  this  issue  is  joined.  The  seventh  plea  states  all  the 
proceedings  aforesaid  in  the  County  and  Superior  Court,  stating  a  judgment 
in  the  County  Court,  and  not  any  judgment  in  the  Superior  Court,  but  a 
verdict,  which  he  avers  to  be  in  full  force.  A  new  trial,  it  states,  was 
moved  for  and  refused,  then  a  bill  filed  by  Robert  Allen,  an  injunction  ob- 
tained, a  trial  in  the  Court  of  Equity  whether  the  deed  of  Blackburn  or 
not,  and  a  verdict  for  the  defendant,  and  the  bill  dismissed  without  preju- 
dice, and  pleads  the  same  in  bar.  To  this  plea  the  defendant  demurred. 
The  eighth  plea  states  all  the  same  proceedings,  with  the  addition  of  a  judg- 
ment in  the  county  and  superior  courts.  To  this  plea  the  plaintifi^  replied 
mU  tiel  record.  The  ninth  plea  states  a  bill  for  an  injunction  against  a 
judgment  upon  the  same  identical  bond,  a  final  hearing  in  1802,  in  March 
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tenn,  and  a  dismission  of  the  bill  without  prejudice.  To  this  plea  the  plain- 
tiff demurred.  In  September  term,  1816,  a  jury  in  the  circuit  court  for 
the  county  of  Washington  tried  the  issues  of  fact  and  found  a  verdict  for 
the  plaintiff.  The  counsel  agreed  this  court  should  decide  upon  the  several 
pleas  of  ntii  tiel  record,  and  also  upon  the  several  demurrers,  the  same  hav- 
ing been  heretofore  brought  into  this  court  by  appeal,  and  having  been  re- 
tained by  said  counsel  in  this  court  whilst  the  said  issues  of  fact  were  [33] 
remanded  for  trial  to  the  said  circuit  court  Upon  the  trial  of  these  issues 
of  fact,  a  bill  of  exception  was  filed,  which,  if  needful,  will  be  attended  to 
in  its  proper  place.  It,  however,  relates  to  the  evidence  relative  to  the  as- 
signment and  execution  of  the  bond. 

The  first  question  we  wiU  take  up  is  that  which  arises  upon  the  demur- 
rer to  the  first  plea.  Is  it  a  good  plea  in  bar  to  state  a  verdict  in  the  year 
1799,  in  Washington  superior  court,  that  a  new.  trial  was  moved  for  and 
refused,  and  that  the  judgment  had  not  been  arrested  ?  An  agreement  was 
made  by  the  parties,  in  the  circuit  court,  March  term,  1816,  ^  that  all  the 
records  read  in  this  cause  shall  be  made  a  part  of  the  record,  to  be  sent  up 
to  the  supreme  court"  It  is  well  known  to  the  Court,  and  proved  by  the 
Acts  1805,  c  45,  §  1,  and  181d,  c.  89,  §  1,  that  the  practice  at  the  time 
when  these  verdicts  were  rendered  was  not  to  enter  a  judgment,  but  to 
understand  one  and  to  issue  B.JLfa,  as  if  the  judgment  had  been  regularly 
entered.  The  record  spoken  of  in  the  bill  of  exceptions  as  having  been 
offered  and  refused  by  the  judge  on  the  trial  of  the  issues  of  fact  sets  forth 
the  Ji,  fa,  verbatim  which  issued  upon  the  verdict  in  the  superior  court  of 
Washington,  for  the  purpose  of  showing  the  former  verdict,  upon  the  same 
point,  between  these  parties  or  him  to  whom  the  plaintiff  is  privy.  The 
Act  of  1805,  c.  45,  provides  "  that  all  verdicts  heretofore  rendered,  and  ac- 
quiesced in,  shall  be  admitted  as  evidence  in  as  full  and  ample  a  manner  as 
if  the  judgment  had  been  entered."  The  Act  of  1818,  c.  39,  §  1,  is  to  the 
same  effect  These  acts,  it  is  said,  do  not  extend  to  the  present  case  be- 
cause not  acquiesced  in.  There  was  an  acquiescence  in  the  verdict  given 
in  the  court  of  equity  until  the  commencement  of  this  action  in  1812;  and, 
also,  there  was  an  acquiescence  in  the  verdict  at  law  during  the  same  time. 
If  it  be  said  there  was  no  other  court  in  which  the  plaintiff  could  proceed,  and 
so  his  acquiescence  not  voluntary,  he  certainly  could  [34]  have  proceeded  in 
equity  at  any  time  after  the  dbmission  of  his  bill  without  prejudice ;  acqui- 
esced, in  the  first  act,  means  unappealed  from,  and  not  altered  by  appeal  or 
error.  In  the  second  act,  it  means  not  rendered  abortive  by  a  new  trial  or 
motion  in  arrest  of  judgment ;  for,  if  set  aside  by  any  of  these  proceedings, 
it  was  not  then  to  be  given  in  evidence  under  these  acts.  This  case  is 
within  the  operation  of  these  acts,  otherwise  the  term  acquiescence  will  be 
of  no  effect ;  for  what  lapse  of  time  shall  be  an  acquiescence  is  wholly  un- 
certain ;  whether  it  must  be  one  week,  month,  year,  or  ten  years,  no  one 
can  tell.  Let  us  seek  then  for  the  rule  of  decision  which  existed  prior  to 
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these  acts.     We  find  it  in  2  Hay.  377.     Though  the  judgment  did  not  ap- 
pear in  the  record  together  with  the  verdict^  the.  Court  held  that  the  judg- 
ment should  be  understood  as  if  it  had  been  entered ;  so  here,  and  in  all 
cases  where  the  judgment  ought  to  be  exhibited,  it  will  be  presumed  if  nec- 
essary ;  otherwise,  in  every  case  where  the  law  requires  its  production,  the 
acts  of  the  Court  will  be  invalidated.     Purchasers  in  some  cases,  plaintiffs 
whose  demands  are  founded  upon  judgments,  scire  fadoMs  founded  upon 
judgments,  goods  fraudulently  conveyed  and  seized  by  the  sheriff  by  virtue 
of  his  j^ /a.  against  the  vendor,  judgments  unsatisfied,  which  are  to  be  re- 
vived, as  it  is  called,  against  heirs  or  executors,  or  where  a  year  has  elapsed 
and  no  step  taken  in  that  time,  —  these  will  be  all  overturned  and  annulled, 
if  the  judgment  be  not  understood  from  an  unreversed  verdict    It  will  not 
be  enough  to  say  that  a  judgment  not  being  thereon,  but  only  a  verdict,  the 
latter  shall  not  be  received  because  it  may  be  that  the  judgment  was  ar- 
rested or  a  new  trial  granted.     That  presumption  may  fairly  arise  where 
it  is  usual  to  enter  judgments ;  but  not  where  it  is  unusual.     In  the  latter 
case,  the  presumption  will  not  arise ;  and  if  it  did  for  a  moment  would  be 
entirely  removed  by  the  production  of  a^.  fa.  which  carried  it  into  execution. 
[36]   We  must  not,  in  a  country  where  judgments  are  not  entered,  apply 
the  same  rules  that  prevail  in  countries  where  they,  are,  and  not  allow  of 
an  equivalent  or  substitute  for  the  judgment  required.     We  must  under- 
stand or  imply  the  actual  existence  of  the  judgment  from  the  verdict    This 
rule  is  equally  to  be  used  for  the  protection  of  a  plaintiff  who  takes  out 
process  of  execution  on  a  verdict,  as  the  sheriff  who  acts  under  it     Will 
the  defendant  in  the  execution  be  allowed  to  recover  against  the  plaintiff 
for  taking  out  execution  without  a  judgment,  at  the  same  time  that  it  pro- 
tects all  others  ?     Shall  the  plaintiff  be  made  to  reimburse  him  money, 
justly  received  from  him,  fbr  no  other  reason  than  this  ?     He  has  honestly 
and  fairly  taken  out  his  execution  in  the  usual  course  of  proceedings,  not 
knowing  or  even  suspecting  he  was  doing  any  thing  wrong,  or  that  there 
was  any  thing  more  to  be  done. 

The  spirit  of  the  Acts  of  1805  and  1818  is  in  concert  with  this  reason- 
ing ;  and  immediately  followed  a  decision  made  in  March  term,  1805.  The 
demurrer  therefore  to  the  first  plea  ought  to  be  overruled,  and  judgment 
be  given  on  that  plea  for  the  defendant  The  record  offered  upon  the  trial 
of  the  issues  in  fact  ought,  for  the  above  reasons,  to  have  been  received. 
It  ought  to  have  been  received  without  the  circumstance  we  are  about  to 
mention,  much  more  so  with  it  That  record  states  a^./a.  to  have  issued 
npon  the  verdict  for  costs  in  &vor  of  the  defendant  below.  It  sets  forth  a 
recovery  of  the  costs,  and  states  that  he  is  convict  thereof,  as  appears  of 
record.  Here  is  a  recital  in  the  writ  of  a  judgment,  and  is  proof  by  record 
that  it  existed,  at  least  in  contemplation  of  the  Court  The  same  reasons 
apply  to  all  the  demurrers,  and  to  the  replication  of  nvl  tid  record.  Judg- 
ment ought  to  be  given  upon  the  pleas  thus  replied  to,  or  demurred  to  in 
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favor  of  the  defendant.  And  as  to  the  finding  of  the  jury  upon  the  issues, 
no  judgment  ought  to  be  given  for  the  [86]  plaintiff;  for  no  verdict  can 
find  a  fact  contrary  to  that  which  appears  in  the  verdict  for  the  defendant. 


BogersviUe.    November  Tenny  1816. 

HENRY  MASSINGALE  t^.  JAMES  JONES  AND  RICHARD 

MEREDITH. 

If  there  be  an  error  in  the  record,  though  not  assigned,  the  Court  will  correct  it.    [See  editor's 

note  to  SnggB  v.  Suggs,  1  Tenn.  2.] 
A  judgment  against  an  executor,  to  be  levied  of  the  goods  of  the  testator  if  in  the  hands  of  the 

executor  to  be  administered,  and,  if  not,  then  of  the  proper  goods  of  the  defendant,  is 

erroneous  as  to  the  altemative  clause ;  the  defendant  is  entitled  to  make  defence  upon  teire 

facia$  to  subject  him  cb  bomiprqpriit. 

Per  Ourtam,  The  defendants  sued  Mary  Massingale,  formerly  Mary 
M'Corde,  and  Henry  Massingale  and  John  MTCorcle,  executors  of  Samnei 
M'Corcle,  deceased,  for  a  debt  due  from  the  testator.  The  defendants 
prayed  offer  of  the  writ^  and  of  the  writing  on  which  the  action  was  founded, 
and  demurred,  setting  out  the  causes  of  demurrer.  One  of  them  was,  that 
the  intermarriage  of  ihefeme  with  Massingale  is  not  stated  in  the  declara- 
tion ;  nor  by  what  means  Massingale  became  executor ;  joinder  in  demurrer, 
and  notice  of  setK>ff.  March  term,  1814,  the  plaintiff  had  leave  to  sug- 
gest the  death  of  John  M'Gorde.  March  term,  1816,  the  death  of  Mary 
M'Corcle  is  suggested  by  the  plaintiff.  In  September,  1816,  a  verdict  was 
found  for  the  plaintiff  below,  a  motion  in  arrest  of  judgment  overruled,  and 
judgment  given  against  Massingale  to  be  levied  of  the  goods  of  the  testator 
if  in  the  hands  of  the  executor  to  be  administered,  and,  if  not,  then  of  the 
proper  goods  of  the  defendant.  Massingale  appealed  to  this  court,  and  he 
assigned  for  error  that  judgment  is  given  against  him  as  surviving  execu- 
tor, when  he  never  was  executor  only  in  right  of  his  wife  Mary,  who  died 
before  the  verdict  and  judgment ;  secondly,  before  the  trial  and  judgment 
John  M'Corcle  died,  and  also  the  said  Mary,  they  being  the  only  executors 
of  Samuel  M'Corde.  He  also  assigned  for  error  a  divorce  by  Act  of  1811, 
passed  the  17th  of  October,  whereby  he  was  absolved,  &c 

[37]  The  judgment  entered  against  the  defendant,  as  executor,  is  incor- 
rect ;  for  it  ought  to  be  as  to  the  principal  sum  de  bonis  testatorts^  otherwise 
he  would  be  made  liable  de  bonis  propriis  for  goods  or  assets  destroyed  by 
death,  floods,  lightning,  or  other  accidents  not  under  his  control,  after  judg- 
ment and  before  satisfaction  of  the  execution.  As  suppose  he  has  depos- 
ited the  money  of  the  testator  in  the  bank ;  on  the  day  after  the  judgment 
the  bank  fails,  or  is  ruined  by  burning  the  banking  house,  and  all  the  effects 
belonging  to  it ;  he  could  have  an  opportunity  to  show  this  on  the  sci.  feu 
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to  subject  him  de  bonis  propritSj  but  not  if  the  judgment  be  entered  imme- 
diately de  bonis  propriis.  If  there  be  an  error  in  the  record,  though  not 
assigned,  the  Court  will  correct  it  and  not  affirm  the  judgment,  seeing  the 
error  that  is  in  it,  merely  because  it  has  not  been  pointed  out  in  the  assign- 
ment of  errors.  That  is  the  case  here.  The  judgment  ought  not  to  be 
de  bonis  propriis  ;  it  is  not  assigned,  but  the  Court  sees  it. 
Judgment  accordingly. 


Bogersville.    Kovember  Term,  1816. 
MARY  STEELE  o.  FRANCIS  REGISTER. 

In  proceedings  in  bastardj,  the  oath  of  the  womaO|  and  the  fact  that  the  defendant  was 
oompelled  to  enter  into  bond  to  indemnify  the  county,  is  saffident  to  show  that  he  was  ad- 
judged to  be  the  father,  by  those  whom  the  law  appoints,  without  formal  adjudication. 

It  is  the  correct  practice  to  make  the  defendant  indemnify  the  county  by  orders  in  the  case, 
without  waiting  until  the  county  is  damnified.  [See  Kirkpatrick  v.  Stat«,  Meigs,  124; 
Code,  5866,  tt  8eq»  See  also  Edmonds  v.  State,  5  Hum.  96,  where  this  case  is  cited  in  a 
note  by  the  reporter.] 

Per  Cfuriam.  On  the  25th  of  October,  1814,  the  County  Court  ordered 
a  eapiciB  upon  a  former  warrant  not  returned.  This  capita  was  executed 
and  retamed  to  the  same  court  at  the  same  term  at  which  he  entered  into 
bond  to  indemnify  the  county  against  a  bastard  child.  The  Court  gave 
judgment  against  him  for  the  fine.  At  the  same  term,  a  motion  was  made 
for  an  allowance.  It  was  continued  on  the  defendant's  affidavit  to  February 
term,  1815;  then  continued  again  to  April,  1815.  Both  appeared  then, 
and,  on  []38]  motion,  an  order  is  made  for  three  and  a  half  years'  mainte- 
nance, including  the  lying-in  expenses ;  and  execution  was  ordered  to  issue. 
The  defendant  appealed  to  the  Circuit  Coiitt;  that  court  reversed  the 
judgment  and  there  was  an  appeal  to  this  court.  The  defendant  was  com- 
pelled to  enter  into  bond  to  indemnify  the  county,  and  to  pay  the  fine.  This 
shows  that  he  was  adjudged  to  be  the  father  by  those  whom  the  law  ap- 
points. And  besides,  he  is  ipso  facto  so  by  the  oath  of  the  woman ;  the 
law  adjudges  him  so.  As  to  the  orders,  the  County  Court  is  empowered 
to  make  orders ;  the  phraseology  is  ^'  as  the  County  Court  shall  order."  It 
is  mxxe  correct  to  make  him  by  orders  indemnify  the  county,  than  not  to 
call  on  him  until  damnification,  and  then  to  sue  him.  It  prevents  circuity ; 
first  to  apply  to  the  county  and  that  to  pay,  and  then  sue  on  the  bond.  As 
to  notice,  he  had  it ;  he  was  present  and  opposed  the  motions.  We  do  not 
decide  whether  it  be  necessary  or  not.  What  could  the  Court  do  if  he 
were  removed  beyond  their  jurisdiction? 

Judgment  of  the  Ommig  Court  affirmed. 
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BogersTiUe.    Kovember  Term,  1816. 

THOMAS  JOHNSON'S  LESSEE  v.  WILLIAM  MILLS,  WILLIAM 
SIMMS,  THOMAS  LAWSON,  AND  GEORGE  BRANCH. 

A  sale  of  lands  for  taxes  ander  1808,  3, 18,  and  1807,  21, 8,  made  bj  the  sheriff  without  an 
order  of  sale  or  JL  fa,  issued  to  him  is  void ;  and  in  ejectment  by  the  purchaser,  the 
sheriff^s  deed  cannot  be  read,  withoat  proving  the  issuance  of  the  execution  or  order  of 
sale.  [Ace.  Randolph  v.  Metcalf,  6  Cold.  410,  citing  this  case;  and  see  Barry  v.  Rhea, 
1  Tenn.  846;  Rule*s  Lessee  v.  Parker,  Cooke,  865;  McCarroll's  Lessee  v.  Weaks,  6  Hay. 
246.] 

This  was  an  action  of  ejectment  instituted  in  the  Circuit  Court  for  the 
county  of  Hawkins,  and  removed  by  a  change  of  venue  into  the  county  of 
Greene.  It  was  tried  at  August  term,  1816.  The  plaintiff  offered  to 
read  a  deed  of  conveyance  from  Thomas  Gillenwaters,  sheriff  of  Hawkins 
county,  to  Johnson,  dated  the  20th  December,  1813,  which  recited  and 
purported  to  be  founded  on  the  returns,  judgments,  publications,  &c.,  and 
sales  for. the  taxes  and  charges  due  on  said  lands.  It  was  registered  [38] 
in  Hawkins,  the  .6th  of  December,  1814.  This  deed  was  objected  to,  be- 
cause the  plaintiff  had  not  proved  an  execution,  or  order  of  sale,  or  showed 
that  any  such  order  or  execution  ever  issued  as  an  authority  to  the  sheriff 
to  sell  said  land.  The  deed  was  rejected  by  the  Court  for  this  cause ;  and 
now  the  question  to  be  decided  by  the  Court  is,  whether  by  the  true  con- 
struction of  1808,  c  2,  §  13,  and  1807,  c.  21,  §  3,  kJI,  feu  be  necessary  or 
not.  These  acts  are  in  pari  materic^  and  to  be  taken  together,  except  where 
one  repeals  part  of  the  other,  either  expressly  or  by  substitution  of  a  latter 
provision  for  a  former.  By  the  former  act  a  fi,  fa.  is  to  issue ;  the  latter 
act  directs  the  form  of  a  judgment,  differing  from  that  mentioned  in  1803, 
and  introduces  some  additional  provisions  not  found  in  the  former  act  It 
directs  a  different  advertisement,  and  it  directs  the  sheriff  to  sell  on  the  day 
advertised  by  the  clerk ;  it  fixes  the  day  on  which  the  sale  shall  be.  Every 
thing  intended  to  be  altered  or  added  is  mentioned.  But  as  no  alteration 
was  intended  to  the^./a.,  nothing  is  said  of  it  Therefore  that  part  of  the 
former  law  remained  as  it  was.  Every  judgment  directs  that  the  party  for 
whom  it  is  given  shall  have  execution.  Here  it  is  a  part  of  the  judgment 
that  the  land  shall  be  sold.  If  the  sheriff  can  sell  without  a  fi.fou  upon 
the  authority  of  the  judgment,  then  how  is  he  to  know  if  the  judgment  be 
set  aside  or  reversed  for  some  cause,  or  be  suspended  by  a  supersedeas  ;  or 
indeed,  how  is  he  to  know  that  there  is  such  a  judgment  ?  If  he  can  sell 
without  9ifi,fa,y  then  the  judgment  is  his  authority,  and,  if  so,  then  althoug'^ 
it  be  suspended,  or  superseded  for  some  cause  not  known  to  him,  he  ma 
sell  and  surprise  the  defendant,  who  is  generally  an  absentee,  and  will  h 
justified,  for  he  can  show  the  judgment  remaining  on  the  record,  whi 
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gives  lum  authority.  Would  not  this  be  exoeedinglj  dangerous  and  preju- 
dicial to  defendants  ?  How  would  they  be  remedied  ?  Not  by  action  against 
the  sheriff,  for  he  knew  not  of  any  [40]  reversal  or  suspension  of  the 
judgment ;  nor  against  the  clerk,  for  he  is  not  to  do  any  act  if  the  sheriff  is 
to  sell  by  force  of  the  judgment ;  and  not  against  the  State,  because  of  its 
sovereignty  and  non-suability.  Say  the  sheriff  can  only  sell  by  Ji.  fa.,  it 
will  never  issue  when  it  ought  not,  nor  in  any  of  the  instances  which  we 
anticipate.  All  will  be  safe.  The  want  of  &JLfcuy  as  a  foundation  of  the 
deed,  may  be  urged  by  the  defendants ;  for  want  of  authority  to  sell  makes 
the  deed  of  no  effect  as  against  any  person.  K  the  judgment  were  erro- 
neous, then  none  but  the  defendant  could  be  heard  to  gainsay  it.  As  for 
the  other  points  in  this  cause,  we  need  not  meddle  with  them,  as  we  deem 
the  want  of  tiJLfa.  sufficient  cause  for  rejecting  the  deed,  and  for  affirming 
the  judgment  of  the  Circuit  Court. 


November  Temiy  1816. 
SNODGRASS  v.  WARD. 

Parol  evidence  is  admissible  to  apply,  bnt  not  to  explaio,  the  terms  of  a  written  instrument. 
[See  McFarlane  v.  Moore,  1  T.  174;  Cocke  v.  Taylor,  2  Tenn.  49;  Vanlier  v.  Fain,  6  H. 
104.] 

Thus,  where  articles  between  two  persons  were  entered  into  for  erecting  iron  works  on  the 
lands  of  one  of  them,  then  consisting  of  two  adjoining  tracts,  with  privilege  of  timber 
reserved  to  the  other  party,  parol  evidence  is  not  admissible  to  explain  the  articles  so  as  to 
make  them  embrace  both  tracts  in  the  privilege  reserved,  bat  is  admissible  to  describe  the 
property,  from  which  the  Court  may  see  that  the  contract  does  embrace  both  tracts. 

Bi  Mror.  —  Per  Curiam,  —  Ward  sued  Snodgrass  in  the  County  Court 
of  Carter,  in  an  action  of  trespass,  for  prostrating  and  destroying  his  trees. 
The  defendant  pleaded  not  guilty ;  and,  secondly,  that  the  place,  &c.,  be- 
longed to  the  father  of  Snodgrass,  who  entered  by  his  father's  command, 
which  is-  the  same  trespass,  &c  Replication  that  the  place  where,  &c., 
was  the  soil  and  freehold  of  the  plaintiff,  and  not  the  close  of  James  Snod- 
grass ;  and  that  the  defendant  did  not  enter  the  close,  &c.,  as  his  servant ; 
upon  this  issue  is  joined.  Verdict  for  the  plaintiff  and  judgment,  and  the 
defendant  appealed  to  the  Circuit  Court.  In  September  term,  1816,  there 
was  a  verdict  in  the  Circuit  Court  for  the  plaintiff,  a  bill  of  exceptions  was 
filed,  an  appeal  taken  to  this  court,  and  errors  [41]  assigned.  The  bill  of 
'exceptions  states  a  deed  produced  by  the  plaintiff,  on  the  trial,  from  John- 
son to  him  for  640  acres  of  land.  This  land,  it  was  proved,  the  plaintiff 
purchased  from  John  Wills,  who  had  a  deed  from  Johnson,  unregistered. 
Johnson,  at  the  request  of  Wills,  took  back  this  deed,  and  conveyed  the 
same  lands  to  the  plaintiff.    It  was  also  proved  that  this  land  joined  a  hun- 
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dred  acres  called  the  cat-tail  meadow,  on  which  hundred  acres  the  defend- 
ant's father  and  said  Wills  erected  a  forge  in  partnership,  before  which 
partnership  Wills  had  purchased  the  said  640  acres.  That  Snodgrass  used 
it  for  some  years,  cutting  timber  on  it  for  the  forge,  Wills  acquiescing. 
On  this  tract  of  640  acres,  the  trespass  declared  of  was  committed.  Whilst 
the  title  was  in  Wills,  articles  were  made  between  the  father  and  Wills  for 
erecting  said  iron  works,  dated  the  16th  of  April,  1808,  by  which  Wills  is 
to  convey  to  Snodgrass  the  one-half  of  five  acres  of  land,  part  of  a  100 
acres  called  the  cat-tail  meadow ;  and,  amongst  others,  there  is  a  clause 
that  ^<  Snodgrass  shall  have  free  privilege  of  timber  necessary  for  coal  and 
building  that  may  be  requisite  for  said  works,  for  his  part  of  the  same 
likewise,''  &c.  The  defendant  offered  in  evidence  two  depositions,  which 
the  Court  rejected.  These  depositions  explained  the  articles  so  as  to  make 
them  comprehend  the  640  acres  as  part  of  the  land  on  which  Snodgrass 
was  to  take  timber.  Evidence  describing  the  property  where  a  deed  speaks 
of  property  contracted  about  is  admissible  to  enable  the  Court  to  apply  the 
deed  to  it  or  not,  according  to  the  words  of  the  deed ;  but  it  is  not  admis- 
sible to  show  that  the  meaning  of  the  terms  contained  in  the  deed  extends 
to  it  or  not  Therefore,  the  depositions  were  properly  rejected,  and  the 
evidence  to  show  the  local  situation  of  the  640  acres,  and  other  parts  of  its 
description  was  proper.  The  Court  is  of  opinion  that  the  words  of  thb 
article  did  extend  to  the  640  acres,  for  that  and  the  100  acres  [42]  were 
all  one  tract  at  the  date  of  these  ardcles.  Timber  requisite,  &c.,  does  not 
confine  him  to  any  particular  part  of  the  land,  but  leaves  him  at  liberty  to 
take  it  from  any  part  He  might  as  well  be  confined  to  the  640,  as  the 
100,  and  thus  alternately  he  could  be  excluded  from  both.  But  when  we 
have  progressed  thus  far,  what  next  is  to  be  done  ?  These  articles  do  not 
give  ip  interest  in  the  land ;  they  only  make  Wills  personally  liable  for  a 
breach  ;  and,  if  he  convey  the  land  to  a  third  person,  it  is  in  his  hands  ex- 
dnsively ;  his  own  against  all  mankind,  the  articles  notwithstanding ;  and 
he  can  maintiun  an  action  against  any  who  shall  trespass  upon  it.  The  < 
defendant's  remedy  is  upon  his  articles  against  Wills. 
JudgmerU  for  the  plaintiff  in  the  Circuit  Court. 


Bogersville.    Kovember  Tenn,  1816. 
GEORGE  EVANS  v.  JESSE  CHEEK. 

The  common  law  receired  and  enforced  m  this  State  must  be  the  standard  until  altered  by 
the  legislature,  and,  br  that,  a  submission  under  seal  cannot  be  revoked  but  by  deed. 
[Aoc  Mullins  «.  Arnold,  4  Sn.  262.] 

A  party  who  covenants  not  to  defeat  a  submission,  and  to  perform  the  award,  does  not  break 
his  covenant  by  mere  procrastination  previous  to  an  award  made. 
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Per  Ourtam.  —  Cheek  brought  an  action  in  the  conntj  of  Claibourne 
against  Evans  upon  a  writing  under  seal,  whereby  Evans  agreed  to  pay 
Cheek  fifty  dollars  ^  as  soon  as  he  shall  comply  with  the  terms  of  an  article 
of  agreement,  entered  into  by  us  this  day,  respecting  the  arbitration  of  dif- 
ferences as  to  the  lands  about  Bristo's  bend  and  on  Clinch  River,  dated  the 
21st  February,  1810."  Now,  in  the  first  place,  what  are  the  merits  of  this 
case?  Cheek  was  to  comply  with  all  which  was  required  of  him,  by  the 
articles  referred  to.  These  state  a  submission,  the  matters  submitted,  the 
names  of  the  arbitrators,  the  time  within  which  the  award  shall  be  made, 
and  an  agreement  to  perform  the  award  when  made.  The  meaning  of  the 
contract  is  that  ho  shall  not  defeat  the  submission,  and  shall  perform 
the  award.  If  prevented  from  performance  by  the  defendant,  being 
[43]  ready  will  be  equivalent  to  it  5  Bac  Ah.  337 ;  7  Rep.  16.  What 
then  do  the  pleadings  exhibit  ?  The  plaintiff  was  ready  and  willing,  &c, 
says  the  declaration,  but  the  defendant  would  not  submit.  Issue  is 
joined  upon  his  refusal  to  submit.  In  substance,  that  is  to  inquire 
whether  the  defendant  hindered  the  making  of  an  award,  leaving  all 
other  allegations  undisputed.  The  articles  referred  to  in  the  declara- 
tion which  describes  them  are  admitted  in  the  plea;  verdict  finding  this 
issue  in  favor  of  the  plaintiff  may  legally  be  the  foundation  of  a  judg- 
ment in  his  favor.  The  next  question  then  will  be,  whether  the  jury  were 
rightly  instructed  ?  The  judge  informed  them  that,  if  Evans's  conduct  was 
reasonably  calculated  to  prevent  the  arbitrators  from  acting,  they  ought  to 
find  for  the  plaintiff,  and,  if  they  believed  the  arbitrators  declined  acting 
from  any  other  cause,  that  they  ought  to  find  for  the  defendant ;  that  by  the 
law  of  England  a  submission  by  deed  could  be  revoked  by  parol;  that 
the  custom  of  this  country  is  for  the  parties  to  notify  the  arbitrators ;  and 
no  instance  had  occurred  within  the  recollection  of  the  Court  of  an  award 
being  made  after  a  disinclination  to  progress  in  the  business  had  been  ex- 
pressed by  either  of  the  parties ;  that  although  the  submission  was  not 
revoked  by  Evans,  yet  if  his  conduct  was  such  as  was  calculated  to  induce 
delicate  and  reasonable  arbitrators  to  decline  acting,  he,  Evans,  would  be 
liable  to  the  present  action. 

Custom  is  not  a  proper  ground.  In  one  quarter  of  the  country  it  is  one 
way ;  in  another,  another  way.  The  common  law  received  and  enforced 
in  this  State  must  be  the  standard  till  altered  by  the  legislature,  and,  by 
that,  a  submission  under  seal  cannot  be  revoked  but  by  deed.  Here, 
indeed,  it  is  not  expressly  stated  that  the  submission  was  under  seal ;  but 
the  record  shows  that  the  plaintiff  produced  it  in  evidence  on  the  trial.  It 
is  set  forth  in  the  record,  and  by  that  we  are  forced  to  see  that  it  is  under 
seal,  [44]  ^t^^j  of  course,  that  the  defendant  could  not  revoke  but  by  deed ; 
and,  consequently,  that  he  has  not  hindered,  &c.  The  charge  then  is 
incorrect ;  the  judgment  ought  to  be  set  aside,  and  a  repleader  granted  in 
whiah  the  articles  shall  be  set  forth  verbatim^  and  the  issue  be  taken  upon 
the  revocation.  8  33 
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Sogersville.    ll'ovember  Term,  1816. 

LARKIN    ELKINS  v.  LITTLEBERRY    SAMS    AND    SQUIRE 

JONES. 

Original  jnrisdiction  cannot  be  given  to  a  coart  having  only  appellate  jarisdiction  \xj  the 
trauBfer,  by  conBent  of  parties,  of  a  cause  from  another  court  to  that  court  for  trial.  [Ace. 
Memphis  Freight  Co.  v.  M.  &  A.  of  Memphis,  8  Cold.  261,  construing  §  4497  of  the  Code.] 

Bat  consent  of  parties,  and  their  nppearance  and  trial  on  the  merits,  will  waive  the  irregularity 
of  the  transfer  of  a  cause  from  the  court  in  which  it  was  instituted  to  another  court  for 
trial,  where  the  latter  court  would  have  had  original  jurisdiction  of  the  action  if  it  had  been 
commenced  there.  [Ace.  Chester  t7.  Embree,  Peck,  870,  citing  this  case.  And  see  Greer 
V.  Williford,  Peck,  290.] 

Whtte,  J.,  delivered  the  opinion  of  the  Court — The  plaintiff  in  the 
Circuit  Court  sued  the  defendant  in  the  County  Court,  and  bj  consent  the 
cause  was  transferred  to  the  Circuit  Court  A  demurrer  was  filed  and 
argued  and  overruled.  The  defendant  pleaded  to  issue,  and  there  was  a 
verdict  and  judgment ;  but  it  was  moved  in  arrest  of  judgment  that  the 
Court  had  no  jurisdiction ;  for  this  cause  was  commenced  after  1809,  c.  45, 
§  5,  and  1811,  c.  72,  §  8,  and  was  not  such  a  cause  as  under  anj  act  of 
assembly,  could  be  transferred.  Want  of  jurisdiction  is  assigned  for  error ; 
and  it  has  been  argued  at  the  bar  by  counsel  on  both  sides.  This  cause 
could  not  be  transferred  by  consent,  if,  at  the  time  of  the  transfer,  the 
Circuit  Court  had  only  appellate  jurisdiction,  for  that  attaches  only  after 
judgment,  and  cannot  be  exercised  before.  Here,  however,  the  Circuit 
Court  had  an  original  jurisdiction  of  the  action,  had  it  been  first  brought  ia 
that  court ;  but  it  came  irregularly  there.  And  then  it  is  to  be  considered, 
whether  the  consent  of  the  defendant,  and  his  subsequent  appearance  and 
pleading,  and  not  taking  advantage  of  the  irregularity  in  proper  time,  is 
not  a  waiver  of  the  error,  so  that  he  can  never  assign' it  afterwards.  And 
we  are  of  opinion  it  is.  See  vol.  2  of  Bac.  Ab.  by  Wilson,  492 ;  2  Caines, 
[45]  134;  Latch,  118;  Cro.  Eliz.  83,  167;  Vent  220,  249;  Cro.  Jac.  421  ; 
Buls.  148.  It  was  error,  therefore,  in  the  Circuit  Court  to  arrest  the 
judgment;  and  this  court  will  now  give  the  same  judgment  which  the 
Circuit  Court  ought  to  have  given. 

Judgment  accordingly. 


BogersYille.    November  Term,  1816. 
DAVID  HARTLEY  r.  THE  UNITED  STATES. 

The  State  judiciary  cannot  assame,  nor  can  the  United  States  coerce  it,  to  exercise  any 

judicial  powers  but  those  sanctioned  by  the  laws  and  constitution  of  the  State. 
But  if  Congress  vest  the  jurisdiction  of  violations  of  their  laws  in  the  State  courts,  and  this 
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Jortsdiction  is  witbin  the  constitation  and  laws  of  the  State,  the  defendant  cannot  object 
the  want  of  jurisdiction. 
Thus,  a  judgment  in  the  Circuit  Court  fbr  a  penalty  incurred  by  selling  liquor  without  license, 
under  the  Act  of  Congrfr«B  of  1818, 88, 2,  is  valid ;  for  the  State  courts  have  jurisdiction,  not 
merely  by  the  act  itself,  but  by  our  constitution  and  laws,  which  give  the  Circuit  Court 
jurisdiction  of  all  pleas  personal,  of  which  character  is  a  forfeiture  under  the  act.  [  ConirOy 
United  States  t7.  Lathiop,  17  Johns.  4,  261,  Piatt,  J.,  dissenting,  on  the  same  Act  of  Con- 
gress.] 

This  cause  having  been  argued,  the  next  day  Roane,  J.,  delivered  the 
opinion  of  himself  and  Haywood,  J. ;  Whyte,  J.,  gave  no  opinion,  say- 
ing he  had  not  sufficiently  matured  the  subject  in  his  mind  to  form  a  satis- 
factory conclusion  upon  it. 

Roane,  J.  —  This  is  an  action  commenced  in   the  Circuit  Court  for 
Greene  county  in  the  name  of  the  United  States  against  David  Hartley, 
'who  is  plaintiff  in  error,  to  recover  the  penalty  incurred  under  an  act  of 
Congress  for  retailing  domestic  distilled  spirits  without  license     Judgment 
was  given  in  that  court,  and  the  cause  is  brought  up  to  this  court  by  writ 
of  error.     The  only  question  submitted  to  this  court  is,  whether  the  Cir- 
cuit Court  had  jurisdiction  of  the  cause.     The  Act  of  Congress,  1813,  c. 
38,  laying  duties  on  retailers  of  wines,  spirituous  liquors,  and  foreign  mer- 
chandise, directs  such  retailers  to  take  out  licenses,  points  out  the  mode  of 
ol^ining  them,  and  lays  a  tax  or  duty  on  such  license,  and  enacts  that  if 
any  person  shall  retail,  &c.,  without  having  a  license,  such  person  shaU,  in 
addition  to  the  duty,  forfeit  and  pay  the  sum  of  one  hundred  and  fifty  dol- 
lars with  costs  of  suit.     The  collectors,  in  their  respective  districts,  are 
directed  to  collect  the  duties,  and  to  prosecute  for  the  recovery  of  them, 
and  of  the  forfeitures  and  penalties.     The  suits  to  be  brought  [46]  in 
the  name  of  the  United  States,  or  of  the  collector  of  the  district.     One 
moiety  to  the  United  States,  the  other  to  the  collector,  if  the  first  discoverer, 
otherwise  to  the  first  informer ;  then  follow  these  words :  ^  and  where  the 
cause  of  action  or  complaint  shall  arise  or  accrue  more  than  fifty  miles 
distant  from  the  nearest  place  by  law  established  for  the  holding  of  a  dis- 
trict court  within  the  district  in  which  the  same  shall  arise  or  accrue,  such 
suit  and  recovery  may  be  had  before  any  court  of  the  State,  holden  within 
the  said  district,  having  jurisdiction  in  like  cases."     This  act  was  after- 
wards altered,  but  not  so  as  to  affect  the  question  presented  to  the  Court 
for  their  decision.     The  cause  of  action  did  arise  or  accrue  more  than  fifty 
miles  from  the  nearest  place  of  holding  district  courts  of  the  United  States, 
and  is  stated  to  be  so  in  the  declaration.    The  Court  before  which  the 
recovery  was  had  has  jurisdiction  in  similar  cases,  that  is,  has  jurisdiction 
of  suits  brought  for  the  recovery  of  forfeitures  and  penalties  of  the  amount 
for  which  this  suit  is  brought.    It  cannot  be  doubted  but  that  it  was  one 
of  the  courts  intended,  and  comes  fully  within  the  terms  used  in  the  act  of 
Congress.     The  objections  to  the  exercise  of  this  jurisdiction  are  said  to 
be  founded  on  the  Constitution,  and  therefore  merit  serious  consideration. 
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The  CoDBtitutioii  declares  that  ^the  judicial  power  of  the  United  States 
shall  extend  to  all  cases  arising  under  the  Constitation  and  laws  of  the 
United  States,  and  treaties  made,"  &c.  After  enumerating  a  variety  of 
other  cases,  it  declares  that  '*  the  judicial  power  of  the  United  States  shall 
be  vested  in  one  supreme  court  and  such  inferior  courts  as  Congress  may, 
from  time  to  time,  ordain  and  establish."  The  counsel  for  the  appellant^ 
assuming  the  position  that  this  judicial  power  or  the  whole  of  it  is  given 
to  the  Supreme  Court  and  those  inferior  courts  to  be  ordained  and  estab- 
lished by  Congress,  insist  that  the  State  courts  cannot  exercise  this  juris- 
diction, because  the  judges  in  them  are  only  [47]  officers  of  the  State, 
appointed  and  paid  by  the  State ;  their  duties  are  pointed  out  and  jurisdic- 
tion defined  by  the  laws  of  the  State.  That  it  would  be  an  assumption 
of  power  to  extend  them  further,  and  that  they  are  amenable  only  to  the 
constituted  authorities  of  their  own  State  for  the  correct  discharge  of  their 
judicial  functions.  Again,  the  judges  or  courts  of  a  State  form  none  of  the 
courts  which  the  Constitution  of  the  United  States  declares  that  Congress 
may,  from  time  to  time,  ordain  and  establish,  and  in  which  the  judicial 
power  of  the  United  States  shall  be  vested.  The  State  judges,  say  they» 
being  neither  appointed  nor  paid  by  the  United  States,  cannot  be  impeached 
by,  or  in  any  manner  made  amenable  to,  the  United  States  for  misbehavior 
in  office,  or  refusal  to  discharge  any  portion  of  their  judicial  powers.  All 
these  positions  are  admitted  to  be  correct ;  it  is  also  admitted  that  the 
State  judiciary  cannot  assume,  nor  can  the  United  States  coerce  it  to 
exercise,  any  judicial  powers  but  those  sanctioned  by  the  laws  and  Constitu- 
tioD  of  the  State.  How  then  can  the  courts  of  the  State  ^ve  judgment 
for  a  penalty  imposed  by  an  act  of  Congress,  by  whose  laws  we  are  not 
bound  either  as  judges  or  as  citizens,  unless  they  are  made  in  pursuance 
of  the  Constitution  ?  As  the  decision  depends  on  the  construction  of  the 
Constitution,  it  will  be  necessary  to  take  a  cursory  view  of  that  instrument. 
The  articles  of  confederation  were  formed  by  the  States  in  their  sovereign 
capacities.  The  powers  delegated  by  it  to  Congress  were  too  limited,  to 
provide  effectually  for  the  common  defence,  or  to  promote  the  general 
welfare.  Their  judicial  power  was  extended  only  to  a  few  special  cases. 
They  had  no  power  to  provide  the  necessary  funds  to  pay  the  debts  of  the 
United  States ;  they  passed  resolutions  recommending  to  the  several  States 
to  furnish  such  sums,  and  make  such  other  provisions,  as  were  deemed  neces* 
sary  for  the  general  welfare.  The  legisktures  of  the  States  [48]  might 
comply  or  refuse.  In  this  state  of  things,  it  was  necessary  to  vest  the 
United  States  with  more  extensive  powers.  Accordingly,  the  present  Con^ 
stittttion  was  established,  not  by  the  several  States  in  their  sovereign 
capacities,  but  by  the  people  of  the  United  States.  The  power  delegated 
to  the  different  departments  of  the  government  of  the  United  States, 
operated  as  a  diminution  of  the  sovereignty  of  the  several  States,  but  those 
not  delegated  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  were 
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reserved  to  the  States  respecdvely  or  to  the  people.     It  is  expressly 
declared  that  Congress  shall  have  power  to  lay  and  collect  taxes,  duties, 
excises,  d;a,  and  after  enumerating  other  legislative  powers  to  make  all 
laws  whidi  shall  he  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers.     Laws  to  lay  and  collect  taxes,  duties,  &c,  must  neces* 
sarily  operate  on  the  citizens  at  large,  and  would  be  always  evaded,  unless 
sanctioned  by  penalties  which  might  be  enforced  by  judicial  authority. 
The  laws  made  by  Congress  on  those  subjects  to  which  their  powers  extend 
are  as  much  the  law  of  the  land  as  any  law  passed  by  the  legislature  of  the 
State,  and  are  equally  obligatory  on  the  citizens.     How  are  these  obliga- 
tions to  be  enforced?     By  some  judicial  tribunal  competent  to  decide. 
The  counsel  for  the  appellant  say  by  the  judicial  tribunals  of  the  United 
States,  and  by  them  alone.    Does  the  Constitution  authorize  this  position  ? 
Article  3,  §  2.    ^  The  judicial  power  shall  extend  to  all  cases  in  law  and 
equity  arising  under  this  Constitution,  the  laws  of  the  United  States^  and 
treaties  made,  and  which  shall  be  made,  under  their  authority ;  .to  all  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls ;  to  all  cases  of 
admiralty  and  maritime  jurisdiction ;  to  controversies  to  which  the  United 
States  shall  be  a  party ;  to  controversies  between  two  or  more  States ; 
between  a  State  and  citizens  of  another  State ;  between  citizens  of  different 
States;  between  citizens  of  the  [49]  same  State  claiming  lands  under 
grants  from  different  States ;  between  a  State  or  the  citizens  thereof  and 
fcreiga  states,  citizens,  and  subjects.''    To  these  different  classes  of  cases 
the  jididal  power  of  the  United  States  shall  extend.    That  is,  as  I  believe, 
if  Congress  shall  deem  it  expedient  and  for  the  general  interest;  they 
have  a  right  to  vest  all  these  cases  exclusively  in  tribunaLs  created  by 
themselves,  but  unless  they. do  so,  the  State  tribunals  will  continue  the 
jurisdiction  which  they  had  before  the  formation  of  the   Constitution. 
There  is  no  prohibitory  or  exclusive  clause ;  in  the  act  on  which  the  pres- 
ent cause  is  founded,  there  is  not  only  no  exclusion,  but  an  express  declara- 
tion that  suits  for  the  recovery  of  the  penalties  may  be  brought  in  the 
State  courts  if  more  than  fifty  miles  from  the  nearest  place  of  holding 
district  courte ;  if  within  that  distance,  the  State  tribunals  are  excluded 
£rom  any  cognizance  of  those  causes  by  the  Act  to  establish  the  judicial 
eourts  of  the  United  States,  1789,  c.  20,  §  9.    It  is  therefore  considered 
the  most  obvious  construction  of  the  Act  of  1813  to  say  that  Congress  did 
not  thereby  intend  to  exercise  any  control  over  the  State  courts,  or  vest 
them  with  any  new  powers ;  but  merely  for  convenience  of  the  citizens  to 
have  them  in  the  exercise  of  those  powers,  vested  in  them  by  the  Constitu- 
tion and  laws  of  the  State,  and  which  they  have  a  right  to  exercise,  unless 
prohibited  expressly  or  by  necessary  implication.     The  judges  of  the 
eircoit  courts  have  cognizance  of  all  pleas,  real,  personal,  and  mixed,  ^c, 
except  where  it  is  otherwise  directed;  itoe  Act  1794,  c  1,  §  1,  together 
with  subsequent  acts,  defining  the  powers  of  drcuit  courts.    The  act  of 
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Congress  of  1813,  directiDg  a  liceDse  to  be  taken  and  a  daty  to  be  paid  by 
retailers  of  domestic  distilled  spirits,  also  declares  what  penalty  shall  be 
incurred  by  the  citizen  who  retails  without  license.  If  by  his  conduct  a 
liability  to  pay  is  created,  and  a  cause  of  action  arises  or  accrues,  and  that 
the  suit  is  [50]  commenced  either  in  the  name  of  the  United  States  or  the 
eollector,  the  plaintiff  has  a  right  by  the  laws  of  the  State  to  have  his 
cause  heard  or  determined  in  the  circuit  courts.  Nor  can  we  perceive  as 
to  the  jurisdiction,  whether  the  defendant's  liability  to  pay  arises  from  a 
contract  made  under  an  act  of  Congress  or  from  the  operation  of  law  on 
selling  without  license.  The  construction  of  the  Constitution  before  given 
is  believed  to  be  more  consistent  with  the  nature  and  genius  of  our  govern- 
ment than  that  of  the  plaintiff's  counsel  who  endeavors  to  assimUate  the  laws 
of  the  United  States  with  those  of  foreign  governments.  Can  foreign  govern- 
ments make  laws  which  will  be  obligatory  upon  our  citizens  ?  Can  they 
impose  penalties  on  them  ?  no,  they  cannot.  Their  laws  are  not  the  law 
of  the  land.  In  enforcing  contracts  made  in  foreign  countries,  the  laws  of 
the  country  where  the  contract  was  made  may  be  proved  as  other  facts  are 
proved,  but  are  not  judicially  noticed  as  the  laws  of  the  State.  The 
citizens  of  the  State  owe  no  obedience  to  foreign  laws ;  they  have  no  voice 
in  making  them,  and,  from  the  very  nature  of  things,  cannot  be  bound  by 
them ;  not  so  as  respects  the  laws  of  the  United  States ;  they  are  framed 
by  our  representatives,  and  by  solemn  compact  are  as  obligatory  as  those 
made  by  the  State  legislatures;  and  why  cannot  the  State  courts  take 
cognizance  in  all  cases  arising  out  of  them  ?  Because,  by  the  same  solemn 
compact,  and  the  laws  made  in  pursuance  of  it,  they  are  prohibited  the 
exercise  of  this  power.  If  we  take  a  view  of  the  third  article  of  the 
Constitution,  and  the  various  classes  of  cases  tl^ere  enumerated,  we  shall  see 
that  the  State  courts  exercise  jurisdiction  in  many  of  those  cases,  and  no  one 
ever  did  question  their  right  to  do  so ;  yet  these  cases,  by  the  Constitution, 
are  vested  in  the  supreme  and  inferior  courts  of  the  United  States  in  the 
very  same  words  as  the  case  before  us.  The  judicial  power  is  extended 
to  them  equally ;  but,  as  was  said  before,  [51]  Congress  are  not  bound  to 
confine  it  to  them  exclusively.  The  construction  now  given  to  the  Con- 
stitution appears  to  have  been  adopted  by  Congress  at  a  very  early  period; 
several  of  the  members  of  the  convention  who  formed  the  Constitution 
were  also  members  of  the  first  Congress.  They  never  imagined  that  the  judi- 
cial powers  enumerated  in  the  Constitution  were  necessarily  to  be  taken 
exclusively,  as  appears  by  the  act  for  establishing  the  judicial  courts  of 
the  United  States.  They  have  in  that  act  distributed  the  judicial 
powers  amongst  the  several  courts,  have  said  what  shall  be  exclusively 
exercised  by  the  courts  of  the  United  States,  and  in  what  cases  the  juris- 
diction shall  be  concurrent  with  that  of  the  State  courts,  and  one  case  of 
concurrent  jurisdiction  is,  where  an  alien  sues  for  a  tort  only  in  violation 
of  the  law  of  nations  or  i^  treaty  of  the  United  States ;  a  very  stroog 
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evidence  that  they  did  not  consider  the  extension  of  the  judicial  power 
was  exclusive ;  for  here  an  alien  sues,  and  for  a  tort,  in  violation  of  a 
treaty.  The  same  construction  of  the  Constitution  has  been  made  in  Con- 
gress, from  time  to  time,  since  that  period,  nor  is  it  known  that  ever  one 
member  opposed  the  passage  of  a  law  leaving  a  concurrent  judicial  power 
in  the  State  courts  on  the  ground  of  unconstitutionality. 

The  Constitution  and  the  laws  of  the  United  States,  made  pursuant 
thereto,  are  the  supreme  laws  of  the  land,  and  not  only  the  citizens  in 
their  individual  capacities,  but  the  judges  in  every  State  are  bound  there- 
by. If  a  case  is  brought  before  them  in  which  a  right  is  claimed  to  recover 
by  virtue  of  such  a  law,  the  Court  is  in  duty  bound  to  hear  and  determine 
it,  unless  it  be  a  case  where  the  jurisdiction  is  exclusively  vested  in  the 
United  States'  tribunal.  But  notwithstanding  this,  they  are  still  to  be 
considered  State  courts ;  deriving  no  jurisdiction  from  the  United  States, 
but  only  exercising  that  vested  in  them  by  the  Constitution  and  laws  of 
the  State.  If  they  refuse,  as  [52]  before  stated,  they  cannot  be  com- 
pelled, removed,  or  punished  for  malconduct,  except  by  the  constituted 
authorities  of  their  own  State.  However,  the  consequence  of  such  refusal 
will  be,  that  defendants  in  all  cases  of  suits  commenced  against  them  for  a 
violation  of  the  revenue  laws,  let  their  place  of  residence  be  ever  so 
remote  from  the  place  of  holding  the  district  courts  of  the  United  States, 
will  be  deprived  of  the  privilege  of  a  trial  in  his  own  county,  before  a 
jodge  of  his  own  State,  and  obliged,  at  great  expense  and  trouble,  to  attend 
at  the  federal  tribunals,  as  Congress  have  the  power  to  give  that  court 
exclusive  jurisdiction  whenever  it  may  become  necessary. 

Haywood,  J.  —  I  concur  in  the  opinion,  that  the  Grcuit  Court  had 
jurisdiction. 

After  Judge  Boane  had  delivered  his  opinion,  and  Haywood,  J.,  had 
concurred,  M'Kinney  moved  the  Court  to  suspend  judgment  till  next  term, 
that  further  ai^ument  might  then  be  brought  forward,  and  the  New  York 
and  other  cases  might  then  be  produced  and  their  reasons  examined  and 
deliberated  upon. 

Hatwood,  J.  — -  It  is  as  much  the  duty  of  a  judge  to  cause  his  judg- 
ment to  be  carried  into  effect  when  he  has  no  reasonable  doubt  pressing  on 
his  mind,  as  it  is  to  suspend  it  when  he  has,  and  I  cannot  say  that  my 
mind  is  affected  with  any  reasonable  doubt  If  we  ought  to  respect  the 
opinions  given  by  the  judicatures  of  other  States,  as  we  undoubtedly  ought, 
we  ought  also,  and  perhaps  equally,  to  respect  the  opinions  of  these  legis- 
lators who,  from  the  time  of  the  first  Congress  to  the  first  decisions  we  are 
invited  to  reflect  on,  have  viewed  the  judicial  power  of  the  Union,  so  far 
as  regards  controversies  between  citizens  of  different  States,  or  the  United 
States  and  a  citizen,  as  concurrent  with  the  judicial  power  of  the  States, 
except  in  those  instances  where  Congress  might  render  it  exclusive.  How 
many  cases  are  lefb  by  the  judicial  law  of  1789  to  be  decided  by  the  State 
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[58]  judiciaries  ?  The  causes  which  produced  the  judicial  power  of  the 
Union  are  such  as  did  not  require  exclusion  in  all  cases.  If  the  citizen  of 
another  State,  whether  foreign  or  domestic,  had  it  in  his  option  to  try  his 
cause  either  in  a  State  or  federal  court,  or  where  defendant,  to  remove  it 
at  pleasure  from  a  State  court  into  a  federal  court,  he  could  not  then 
complain  of  the  partialities  of  State  courts,  or  of  any  injustice  done  to  him 
therein ;  for  immediately  he  could  be  met  with  the  remark  that  he  might 
have  avoided  such  partialities  by  going  into  a  court  of  the  Union,  which  is 
supposed  not  to  be  influenced  by  them.  As  to  the  notion  that  our  courts 
cannot  execute  the  laws  of  another  sovereignty,  surely  the  laws  of  the 
United  States,  made  by  Congress  upon  subjects  submitted  to  their  govern- 
ment by  the  Constitution,  are  as  much  laws  of  our  own  as  those  made  by 
our  own  legislature.  Do  we  not  make  them  ourselves?  Do  we  not 
appoint  the  legislators  and  president  ?  Are  they  not  our  representatives 
intrusted  with  the  regulation  and  care  of  our  interests,  for  the  purpose  of 
procuring  the  public  wel&re  and  prosperity  ?  Are  we  not  sworn  to  support 
them  ?  Is  it  not  our  duty  to  obey  and  carry  them  into  effect  ?  Are  we 
not  bound  in  conscience,  and  as  good  citizens,  to  aid  in  the  support  of 
them  ?  Whenever  the  time  comes  when  the  laws  of  the  Union  shall  be 
disobeyed  and  looked  upon  as  the  laws  of  a  foreign  sovereignty,  and  when 
all  our  courts  and  judicial  officers  withdraw  from  them  sustentation,  then 
that  anarchy,  with  its  threatening  aspect,  will  come  again  which  shortly 
preceded  the  formation  of  the  present  Constitution.  United  by  no  common 
head,  we  shall  pursue  as  many  different  courses  as  there  are  States,  and  be 
divided  and  separated  into  disunited  portions,  never  to  be  again  drawn 
together  by  sound  principles,  but  only  by  the  despotism  of  the  sword.  A 
judge  has  no  right  to  be  a  politician ;  but  when  such  are  the  consequences 
of  disregard  to  the  laws  of  the  Union,  [54]  it  is  not  improper  to  contem- 
plate them,  that  thereby  he  may  feel  an  invigorated  desire  to  execute 
them.  And  in  the  case  now  before  us,  what  has  the  defendant  to  complain 
of?  His  ease  and  convenience  are  consulted;  instead  of  being  sued  to  a 
federal  court  sitting  one  hundred  or  two  hundred  miles  from  his  own 
residence  and  neighborhood,  he  is  carried  into  a  court  in  his  own  county, 
held  by  one  of  his  neighbors,  perhaps  with  whom  he  has  lived  on  terms  of 
friendship  from  his  infancy ;  his  cause  is  left  to  a  jury  of  his  acquaintances 
and  friends  living  in  the  same  county  with  him.  Had  he  rather  go  to  a 
federal  court  and  there  be  tried?  Is  it  to  be  apprehended  that  he  will 
be  less  rigorously  dealt  with  in  a  federal  court  than  in  the  court  of  his 
own  county  ?  If  we  were  legislators  we  should  endeavor  to  procure  for 
our  people  the  benefit  of  a  trial  before  our  own  courts.  Shall  we,  as  law- 
yers, say  it  is  oppressive  ?  If  the  United  States  are  willing  that  infractions  of 
their  penal  laws  shall  be  heard  and  adjudged  in  our  own  courts,  shall  we  say 
no  ?  The  Constitution  guards  against  the  evasion  of  penal  laws  by  giving^ 
when  necessary,  a  power  to  the  courts  of  the  Union  to  inflict  the  penalties 
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ordained ;  and,  therefore,  whether  necessary  or  not,  we  shall  insist  that 
tiiis  grant  of  power  is  absolute  and  unconditional,  and  that  our  citizen  shall 
go  into  a  court  of  the  Union  to  have  his  cause  decided  at  the  same  time 
that  the  United  States  wish  it  to  be  aecommodated  by  a  domestic  tribunal 
at  his  own  door  and  in  the  midst  of  his  friends.  If  our  citizens  were 
deprived  of  a  right  to  be  heard  in  a  State  court,  and  should  be  carried  to  a 
tribunal  fi^r  from  his  home  and  connections,  it  might  look  like  reason  to 
complain  that  Congress  was  more  apprehensive  of  our  partialities  in  favor 
of  our  countrymen  than  need  be,  and  made  an  earlier  and  more  use  of  its 
power  than  the  Constitution  contemplates,  which  is  only  so  much  interposi- 
tion of  federal  jurisdiction  as  is  barely  sufficient  to  secure  the  observance 
of  its  laws.  But  to  [55]  say  that  the  non-interference  of  federal  juris- 
diction is  a  hardship,  prohibited  by  the  Constitution,  is,  indeed,  in  my 
judgment,  a  novelty. 

No  man  values  more  highly  than  I  do  the  New  York  decisions. 

Why  say  that  this  grant  of  judicial  power  is  absolute  and  exclusive^ 
when  the  cause  and  reason  of  it  is  not  so,  and  when  the  words  of  the 
Constitution  do  not  require  it  so  to  be  considered  ?  Suppose  no  judicial 
power  had  been  given  to  the  Union ;  or  a  judicial  power  not  extending  to 
the  penalties  created  by  laws  of  the  United  States ;  what  then  ?  Would 
not  the  State  courts  have  carried  the  law  into  execution  ?  And  is  not  this 
predaely  the  state  of  things  when  CongresSi  having  a  power  to  order  or 
not  to  order  the  courts  of  the  Union  to  take  cognizance,  have  omitted  to 
do  so,  and  have  intentionally  left  this  matter,  as  it  would  stand  without  the 
interference  of  the  Federal  Constitution  ?  Are  not  all  the  powers  reserved 
to  the  States  which  are  not  expressly  taken  from  them  by  the  Constitution  ? 
And  is  the  power  in  question  taken  fnmi  them  till  Congress  thinks  proper 
to  appropriate  it  exclusively  to  the  courts  of  the  Union  ?  If  I  give  you  a 
power  of  attorney  to  sell  my  land,  is  it  not  mine  till  you  have  executed 
the  power  of  selling  ?  If  I  authorize  you  by  a  declaration  of  uses  to  be 
made  by  yourself  to  appropriate  it  exclusively  to  yourself,  is  it  not  mine 
till  the  declaration  be  m^de  ?  Is  not  such  portion  of  it  as  is  not  included 
in  the  declaration  mine  still  ?  I  will  not  speak  of  the  consolidation  which 
is  talked  of.  The  dread  thereof  is  an  illusion  which  exists  in  the  imagina- 
tion only.  An  appeal  in  any  shape  to  the  Supreme  Court  of  the  Union, 
in  the  few  cases  we  are  contemplating  in  which  the  judicial  power  need 
not  be  exclusive,  and  is  not  so,  will  never  lead,  as  an  appeal  in  all  cases 
and  over  aU  causes  might,  to  an  extinction  of  State  sovereignties,  and  the 
consolidation  of  all  State  powers  into  one  great  mass.  I  do  greatly  [56] 
respect  the  opinion  of  the  Greneral  Court  of  Virginia ;  I  see  in  that  State 
the  most  illustrious  characters,  the  ornaments  of  mankind ;  much  to  imitate^ 
and  much  to  praise ;  but,  so  far  as  they  contradict  the  opinion  now  given,  I 
most  say,  Caio  amieuSf  et  Plato  amieus;  sed  mafar  amicus  Veritas. 
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Bogersville.    November  Term,  1816. 

EUSSELL  V.  STINSON  AND  VANCE,  AND  OTHERS. 

[5.  C,  Ante,  1.] 

Trusts,  or  unexecuted  uses,  were  liable  by  6  Geo.  II.  7,  without  the  aid  of  29  Ch.  II.  8, 10 

(statute  of  frauds),  and  may  be  sold  by^.  fa.    [See  ante^  s.  c.  1.] 
The  Court  judicially  knows  that  it  has  been  usual  to  issue  an  alias  fi.fa.^  by  writing  aiias  on 

the  back  of  the  first,  without  making  out  a  new  one,  and  will  treat  such  process  as  a  valid 

aJliaM^  for  the  sake  of  sustaining  sales  made  under  it.    [Ace.  Waller  v.  Whitesides,  4  Hay. 

191.] 

Mr.  Miller  presented  a  petition  for  a  rehearing,  a  copy  of  which  had 
been  served  on  the  counsel  for  the  complainant,  or,  in  lieu  thereof,  the 
original  had  been  left  with  them.  In  the  petition,  it  was  stated  that  the 
cause  ought  to  be  reheard  because  the  Court  had  erred  in  declaring 
the  lands  in  question  liable  to  a  ^.  fa,  at  all ;  and,  secondly,  because  the 
second  Ji,  fa,  on  which  a  seizure  had  been  returned  was  not  produced. 
He  argued  these  points  with  great  ingenuity  and  ability.  The  opinion  of 
the  Court  takes  notice  of  each  point. 

Per  Curiam,    If  these  lands  were  liable  to  satisfy  the  plaintiff's  debt,  it 
cannot  be  correct  to  say  that  they  ought  to  be  subjected  to  a  decree  in 
equity,  being  a  trust  or  equitable  estate,  and  ought  not  to  be  subject  by  a 
a,  fa.    If  not  liable  at  law,  equity  could  not  subject  them  merely  because 
the  estate  was  an  equitable  one.    It  could  not,  we  think,  subject  an  equity 
of  redemption,  or  the  trust  of  a  term ;  because  equity  ought  not  to  extend 
the  contract  of  the  parties  to  subjects  not  looked  to  or  depended  upon  when 
entered  into,  nor  go  beyond  the  law.    It  could  only  facilitate  the  remedies 
provided  by  the  law  for  the  attainment  of  a  legal  object ;  and  it  would  be 
greatly  inconvenient  if,  being  liable,  the  fi,  fa,  would  not  reach  [57] 
them,  for  the  judgment  is  no  lien  upon  them,  and  then,  at  any  time  after 
judgment  and  before  a  decree  in  equity,  to  subject  a  trust  estate,  the  owner 
might  make  a  valid  sale,  as  the  owner  of  a  chattel  may,  before  Jl,  fa^  and 
after  judgment.     He  might  defeat  the  creditor,  which  he  could  not  do  if 
bound  by  the  Jl,  fa.    If  the  cestui  que  trust  before  the  Ji,  fa,  sells  the 
trust  by  assignment  of  the  bond  for  title,  or  otherwise,  the  purchaser  at 
sheriff's  sale  is  in  no  worse  situation  than  if  he  purchase  lands  in  fee^ 
which  have  been  sold  before  the  judgment,  and  without  coming  to  his 
knowledge.    It  is  true  that  the  act  of  29th  Charles  II.  has  a  clause 
directing  the  creation  of  trusts  to  be  in  writing ;  but  it  is  also  true  that 
resulting  trusts  are  excepted  in  that  clause ;  and  that  the  clause  for  sub- 
jecting trusts  to  execution  uses  the  words,  ^  in  any  manner  or  wise  subject 
to  a  trust,"  which  comprehends  all  trusts,  and  all  unexecuted  uses,  no 
matter  whether  arising  by  express  declaration  or  resulting  by  implication 
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of  law.  And  so  it  is  laid  down,  2  BL  Com.  332.  If  all  real  estates  liable 
in  England  to  be  extended  are  liable  to  be  sold  by  the  5tli  of  George  U. 
c  7,  then  it  is  no  objection  that  the  trust  is  implied  by  law.  Suppose, 
howeyer^^this  clause  of  the  act  of  29th  of  Charles  II.  not  to  be  in  force 
here ;  what  shall  we  make  of  the  words  real  estate,  in  the  statute  of  George 
II.  ?  ^  Houses,  negroes,  lands,  tenements,  hereditaments,  and  real  estate^'* 
says  the  statute,  shaU  be  liable.  Does  not  the  term  reed  estate  signify 
something  different  from  lands,  tenements,  and  hereditaments  ?  And  what 
could  it  be  but  trusts  unexecuted  by  the  statute  of  Henry  VIIL  ?  Mcdedicta 
est  interpretatio  qtue  corrumpit  textttm,  as  every  interpretation  does  which 
either  makes  the  words  real  estate  signify  the  same  that  was  already 
expressed  by  the  preceding  words,  or  not  comprehend  trusts,  when  none 
but  these  are  lefl  out  of  the  scope  of  former  terms.  Trusts,  then,  or 
unexecuted  uses,  were  liable  by  this  act,  without  the  aid  of  the  29th  of 
[58]  Charles  IL,  and  might  be  sold  by  a  /.  fa.  .  It  is  argued  that  1777, 
c  1,  §  23,  where  process  against  goods  and  chattels  is  extended  to  lands 
and  tenements  also,  was  not  meant  of  executions  issued  by  justices  of  the 
peace,  as  appeared  by  §  69,  but  of  process  by  attachment,  to  include  the 
real  estate  of  absentees.  We  need  not  dwell  upon  this  doubt,  for  certainly 
this  is  a  clear  position,  that  executions  are,  by  the  same  clause,  also  directed 
to  issue  against  land?  and  tenements,  which  did  so  formerly,  and  that  must 
have  been  under  the  act  of  George  IL  in  the  year  1732,  and  extended  to 
all  cases  of  liability  under  that  act.  We  cannot  perceive  any  reason  there- 
fore for  changing  the  opinion  before  given  upon  this  point.  Next,  as  to 
the  second  Ji.  fa,  not  having  been  produced,  but  only  recited  in  the  copy 
of  the  record  read  to  the  Court  Will  the  Court  require  that  which  it  is 
impossible  to  produce,  founding  itself  upon  that  regular  practice  which  the 
English  books  and  cases  are  founded  upon,  and  which  require  that  which 
by  their  practice  does  exist?.  And  shall  we,  by  adhering  to  such  requisi- 
tions, destroy  all  the  sales  made  under  such  irregular  practice  ?  Or  shall 
we  take  notice  of  it,  and  know  judicially  that  certain  things,  if  required^ 
canrtot  be  had,  and  therefore  do  without  them,  for  the  sake  of  realizing 
sales  made  under  the  authority  of  the  law,  and  of  the  courts  of  justice  by 
the  proper  officers  ?  We  think  the  latter  course  ought  to  be  adopted ;  and 
we  know  that  it  has  been  usual  to  issue  an  aUas  Ji.  feu,  and  that  too  by 
writing  alias  on  the  back  of  the  first,  without  making  out  a  new  one.  The 
sheriff  could  not  refuse  to  execute  it ;  he  would  be  fined  for  such  refusal- 
He  was  bound  to  sell  under  it ;  the  derk,  therefore,  can  only  set  out  one 
verbatim  in  his  copy  of  the  record;  that  he  has  done  in  the  present 
instance.  Suppose  A.  obtain  a  judgment  against  B.,  thereby  binding  his 
real  estate,  and  B.  sell  his  land  to  C.  and  then  A.  take  out  execution,  and 
the  lands  are  sold  to  D.,  who  sues  C.  to  [59]  recover  the  lands,  he  must 
produce  the  deeds,  the  JL  fa.,  and  the  judgment  to  show  a  relation  of  his 
title  to  the  judgment,  which  was  precedent  to  C's  deed ;  and  suppose  4his 
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was  a  fi.  fa*  from  the  courts  of  North  Carolina  before  oar  separation,  or 
of  the  Franklin  government,  no  judgment  was  ever  entered.  None  can 
be  produced.  Will  we  not  take  notice  of  it,  what  in  those  days  passed  for 
it?  K  not,  we  would  destroy  this  and  many  other  sales  made^in  those 
times,  both  of  real  and  personal  estate.  In  this  case  also,  there  is  but 
little  danger  of  being  deceived.  The  return  to  the  idica  fi>  fa.  is  set  out 
verbatim^  not  by  recital,  and  it  is  stated  verbcUim  also,  in  the  venditioni 
exponas,  not  historically  by  the  clerk ;  that  seems  so  near  to  the  production 
of  the  ^.  fa,  itself  as  to  leave  no  doubt  of  its  having  existed  in  some 
shape  or  other.  There  is  no  cause,  therefore,  for  changing  our  opinion  on 
this  point,  and  the  petition  of  a  rehearing  must  be  dismissed. 


Bogersville.    ll'ovember  Term,  1816. 
NICHOLAS  KING  v.  JOHN   HAMPTON. 

The  Supreme  Cooxt,  having  no  original  jurisdiction,  cannot  award  a  mandamus  to  compel 
the  Circuit  Court  to  proceed  with  the  trial  of  a  cause;  but  will  aid  an  appeal  by  any  writ 
which  will  remove  the  impediment  [Aoc.  State,  &c.,  v.  Hall,  8  Cold.  262,  citing  this  case; 
0  H.  286.    And  see  Kennedy  v.  Woolfolk,  1  Tenn.  468.] 

Per  Curiam.  This  is  a  petition  exhibited  to  this  court  for  a  mandamus 
to  compel  the  Circuit  Court  to  proceed  to  the  trial  of  the  cause  between 
these  parties,  having  been  moved  into  the  Circuit  Court  by  appeal  to  the 
Circuit  Court,  having  been  continued  by  the  judge  for  two  years  and  a 
half  under  an  act  of  the  legislature,  being,  as  he  supposed,  an  action  for  a 
gun  impressed  for  the  public  service  in  the  time  of  the  late  war. 

[60]  This  court  has  no  original  jurisdiction,  and  cannot  take  cognizance  of 
any  matter  unless  it  relates  to  an  appeal,  which  if  prayed  and  defeated,  or 
attempted  to  be  defeated  in  any  way,  this  court  would  aid  by  any  writ 
which « would  overcome  and  remove  the  injury. 

Petition  dismissed. 

Note.  —  The  act  referred  to  in  this  case  is  the  Act  of  1816, 86, 8, 4,  which  provides 
that  if  the  United  State  do  not,  within  two  years,  pay  for  arms  impressed  in  the  war 
of  1812,  this  State  will,  and  suspends  all  proceedings  against  officers  for  impressing 
arms  for  two  years.  —  £d. 
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KNOXVILLE.     NOVEMBER  TERM,  1816. 

ARCHIBALD  ROANE, 
ROBERT  WHYTE,         S-  Jumes. 
JOHN  HAYWOOD, 

JOSIAH  DANFOBTH,  v.  JOHN  LOWRY  AND  JOHN  WAUGH. 

The  right  of  pre-emption  and  occupancy  in  lands  south  of  French  Broad  and  Holston  rivers, 
is  a  mere  eqaity,  not  embraced  in  the  Act  of  1801,  25,  1  (statute  of  frauds),  and  may  be 
sold  by  parol.  [Aco.  Tipton  v.  Davis,  6  Hay.  278 ;  Cook  v.  Shute,  Cooke,  68.  But  see 
4  Y.  98,  where  this  case  is  said  to  be  unsatisfactoiy  as  an  authority  on  the  construction  of 
the  statute  of  frauds,  even  in  reference  to  these  occupant  claims.] 

The  terms  **  lands,  tenements,  and  hereditaments,"  in  the  Act  of  1801,  25, 1,  statute  of  frauds 
(Code,  1768),  do  not  comprehend  an  equitable  estate.  [Overruled  by  Dunlap  v.  Gibbs,  4 
Y.  98,  where  it  is  said  that  this  is  a  **  loose  assertion,**  *'  at  variance  with  the  best  settled 
definitions  of  the  foregoing  legal  terms,  and  not  sound,**  citing  Newman  v.  Carroll,  8  Y.  18. 
But  see  Cox  v.  Cox,  Peck,  457;  Thompson  v.  Thompson,  1  Y.  100;  Smith  v.  Brooks,  8 
Hay.  248;  10  Y.  188;  4  Hay.  296;  4  Sn.  706;  1  Cold.  154;  2  Cold.  120;  1  Head,  207.] 

Per  Ouriam,  The  facts  stated,  and  which  are  either  admitted .  or 
proYed,  are  these.  The  plaintiff  purchased  an  occupancy  or  pre-emption 
on  the  south  side  of  French  Broad  and  Holston,  in  the  county  of  Blount, 
in  the  year  1802,  of  Herd,  who  purchased  of  Franklin,  who  was  in  posses- 
sion on  the  sixth  of  February,  1796.  In  1807,  he  procured  a  survey  to 
be  made  for  three  hundred  and  forty-two  acres,  two  roods  and  five  chains. 
The  defendants  entered  a  caveat  claiming  under  a  purchase  at  execution 
sale  at  the  instance  of  Sheril  against  Drew  and  Danforth.  In  August,  1811, 
a  verdict  was  rendered;  and  in  August,  1812,  a  judgment  was  rendered 
for  the  defendants.  The  verdict  stated  that  the  sheriff  sold  to  the  caveators 
by  virtue  of  a  judgment  and  order  of  sale  for  sixteen  dollars  and  fifty  cents, 
and  on  the  third  of  June,  1806,  that  he  executed  a  deed  to  them  for  the 
same.  After  the  sale,  Lowry  said  that  he  purchased  for  the  complainant, 
if  he  would  refund  what  he,  Lowry,  had  advanced  for  the  land,  and  also 
fifty  dollars  due  by  book  account.  Waugh  and  Lowry  were  partners.  At 
another  time,  he  said  that  his  purchase  would  be  an  advantage  to  Danforth. 
The  plaintiff -sent  by  Madin  fifty  dollars  to  Lowry,  being  the  principal  of 
the  judgment ;  Madin  carried  [62]  the  money  to  Lowry,  who  received  part, 
perhaps  twenty-eight  dollars,  and  lent  the  balance  to  Maclin.  The  receipt 
of  twenty  dollars  is  admitted  in  the  answer,  which  does  not  deny,  nor  does 
it  admit,  that  this  receipt  was  for  the  fifty  dollars  due  by  the  judgment  But 
Uie  answer  states  that  what  he  did  receive  was  not  equal  to  the  balance  of 
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Sheril's  judgment.  The  inference  is,  that  the  fifty  dollars  were  considered 
by  Lowry  to  be  for  the  principal  of  that  judgment  The  costs  were  paid,  as 
the  plaintiff  says,  by  him,  and  the  answer  does  not  respond  at  all  to  this  part 
of  the  bill.  The  plaintiff  afterwards  paid  one  hundred  dollars  to  Caldwell, 
who  passed  it  to  the  credit  of  the  defendants  and  informed  them  of  it.  The 
fair  inference  is  this,  that  the  defendants  purchased  without  any  previous 
agreement,  before  the  day  of  sale,  with  Danforth,  but  intending  to  receive 
from  him  the  purchase-money,  and  to  let  the  lands  remain  with  him  as  be- 
fore the  sale ;  and  after  the  sale,  promised  to  receive  the  amount  of  the  judg- 
ment and  the  book  debt  from  the  plaintiff,  and  to  return  him  the  lands,  and 
actually  did  receive  the  same.  The  promise  is  well  enough  stated  in  the 
bill ;  the  land  is  of  the  value  of  $1,000  at  least.  This  is  not  a  case  within 
the  words  used  in  the  Act  of  1801,  c.  25,  §  1 :  ^'  No  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  unless  the  promise  or  agreement,  &c.,  or 
some  memorandum,  shall  be  in  writing,"  &c.  The  term  lands,  tenements, 
and  hereditaments  does  not  comprehend  an  equitable  estate,  unless  brought 
within  it  by  some  statute ;  therefore  it  was  that  the  assembly  passed  the 
Act  of  179.4,  c.  5,  §  7,  rendering  entries  liable  to  be  sold  by  execution, 
which,  before  that  time,  issued  against  lands  and  tenements.  For  the  same 
reason,  an  equity  of  redemption  (which  is  in  truth  a  title  to  the  land  as 
much  as  a  right  of  pre-emption  is)  is  not  comprehended  within  the  same 
words  used  in  an  execution.  For  the  same  reason,  [63]  the  assignment  of  an 
occupancy  in  the  case  of  Cook  and  Shute  was  decided  to  be  good,  though 
not  reduced  into  writing.  Cook,  68.  For  the  same  reason,  the  same  words 
in  an  elegit  did  not  extend  to  trust  estates  till  made  to  do  so  by  statute ; 
and  there  is  not  a  single  instance,  where,  under  the  British  statute  of  frauds, 
these  words  have  been  extended  to  any  but  legal  estates.  As  to  the  ca- 
veat,  it  is  believed,  that  what  the  bill  calls  a  judgment  in  August,  1812,  was 
meant  of  a  verdict,  and  on  advisare  in  August,  1811 ;  but  consider  it  a 
judgment  rendered  in  August,  1812,  in  favor  of  the  caveators.  Is  the 
plaintiff  bound  to  apply  to  equity  as  to  every  right  which,  though  not 
actually  litigated  in  the  caveat^  might  have  been  insisted  on  in  it  ?  How- 
ever this  be,  it  may,  we  think,  be  assumed  that  a  right  which  could  not 
lawfully  be  heard  and  completely  remedied  in  this  form  of  action,  could 
not  be  bound  by  it.  Could  the  plaintiff  then,  as  defendant  on  the  caveat^ 
have  a  full  and  clear  and  complete  remedy  for  the  right  now  claimed  in  this 
bill  by  any  defence  he  could  set  up  under  the  caveat  1  The  first  answer  to 
this  question  is,  that  if  he  really  had  such  remedy  it  is  a  doubtful  one,  for 
it  is  generally  understood  that  the  rights  examinable  in  a  caveat  are  such 
as  are  derived  under  the  acts  of  assembly  for  the  appropriation  of  vacant 
lands,  which  are  both  of  an  equitable  and  legal  kind  ;  but  not  mere  equita- 
ble rights,  existing  only  in  the  contemplation  of  and  by  the  rules  of  equity ; 
such  as  contracts  which  are  in  equity  specifically  performable,  but  in  law 
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are  the  foundations  of  claims  for  damages.    The  jury  may  inquire  of  an 
actual  transfer  of  a  pre-emption  right,  not  whether  a  promise  to  transfer  is 
equal  to  a  transfer  itself.     If  doubtful,  we  will  no  more  compel  a  defendant 
to  bring  forward  and  risk  his  cause  there,  than  we  will  compel  a  plaintiff 
to  risk  his  cause  in  a  court  of  law  where  we  see  that  there  it  is  question- 
able whether  he  can  obtain  complete  redress.     How  in  a-  [64]  court  of 
law,  upon  the  trial  of  a  caveatj  shall  we  get  from  the  defendant  a  confession 
of  twenty  dollars  paid  under  circumstances  whence  it  may  be  inferred  that 
it  was  by  way  of  reimbursement,  where  by  the  proof  alone  it  cannot  be  es- 
tablished ?   We  are  of  opinion  that  the  plaintiff  is  not  barred  by  the  caveat. 
Suppose  the  lands  to  be  sold  -by  the  defendant ;  still  if  the  plaintiff  is  en- 
titled to  them,  and  obtain  them  by  the  default  of  the  defendants,  they 
ought  to  render  an  equivalent  for  the  value  of  the  lands.     This  conveyance 
to  a  third  person  is  only  stated  in  the  answer,  which  is  denied  in  the  re- 
plication, and  the  fact  is  not  proved. .   Ought  we  then,  setting  aside  the  ob- 
jections we  have  noticed,  to  give  relief  to  the  complainant  in  this  cause  ? 
A  promise  has  been  made ;  he  has  complied  on  his  part  by  payment  of  the 
sums  required.     He  would,  if  this  were  a  purchase  of  lands  and  tenements, 
have  been  relievable  before  the  statute  of  frauds.     Equity  would,  in  times 
precedent  to  that  act,  enforce  a  specific  performance  of  parol  agreements. 
It  can  do  that  which  is  equivalent  in  cases  not  within  the  statute.     Wher- 
ever in  conscience  a  thing  ought  to  be  done,  and  there  is  no  adequate 
remedy  at  law,  this  court  will  interfere  and  cause  it  to  be  done.    This  is 
the  ground  upon  which  specific  performance  in  general  proceeds.     Such  is 
the  principle  upon  which  the  Court  ordered  an  ancient  altar-piece  to  be 
specifically  delivered  to  the  owner,  he   not  being  able  to  compel  such 
delivery  at  law.     Such  is  the  principle  upon  which  the  Court  ordered  the 
not  ringing  of  a  church-bell  till  a  certain  time  of  the  day.     The  church- 
wardens had  agreed  for  a  valuable  consideration,  not  to  do  so,  as  it  dis- 
turbed the  plaintiff,  whose  lodgings  were  near.     This  court  can  also  prevent 
'  the   effects   of  an   unjust  judgment     This  court  can  interfere   to  settle 
rights  which  are  merely  equitable.    The  power  of  this  court  is  adequate 
to  the  relief  asked  of  it.     Is  there  a  case  entitled  to  call  for  its  exercise  ? 
Shall  the  defendants  keep  the  lands  afler  engaging  to  return  them  if  the  [65] 
plaintiff  would  do  certain  acts  for  their  benefit,  which  he  has  done  and  they 
have  accepted  ?    We  think  the  answer  is  plain,  that  they  ought  not  to 
retain  these  lands,  and  then  it  follows  that  we  ought  not,  under  such  cir- 
cumstances, to  suffer  the  defendants  to  keep  them  if  so  disposed.    They 
must  therefore  give  them  up. 

Decree  that  the  defendants  be  perpetually  enjoined  from  any  further 
proceedings  to  be  had  upon  the  caveat  in  the  bill  of  complaint  mentioned, 
or  upon  the  verdict  or  judgment  rendered  in  that  cause,  and  that  the 
defendants,  on  or  before  the  expiration  of  three  months  from  this  day,  shall 
deliver  the  sheriff's  deed  mentioned  in  said  bill  to  be  cancelled,  and  retained 
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in  his  office ;  and  that  the  defendants  shall  be  examined  on  oath  before  the 
master  respecting  all  such  conveyances  as  have  been  made  of  said  lands  in 
the  bill  mentioned,  or  of  any  part  thereof,  whether  made  by  themselves  or 
either  of  them,  or  by  any  person  claiming  under  them  or  either  of  them  ; 
and  that  said  defendants  shall  pay  the  value  of  said  lands  to  the  complain- 
ant, if,  on  or  before  the  expiration  of  the  said  three  months,  they,  together 
with  all  those  into  whose  hands  the  said  lands  or  any  part  of  them  have 
come  by  transfer  or  assignment,  either  verbal  or  written,  do  not  execute,  in 
the  presence  of  the  clerk  and  master,  a  release  and  quitclaim  to  all  right, 
title,  and  claim  which  they  and  each  of  them  have,  or  pretend  to  have,  or 
set  up  under  the  said  sheriflT's  sale,  and  deed  mentioned  in  said  bill,  to  the 
lands  described  in  said  deed.  Such  value  the  clerk  and  master  shall  pro- 
ceed to  ascertain  immediately  after  the  expiration  of  the  said  three  months, 
should  the  said  release  be  not  executed  as  aforesaid  within  that  time.  And 
the  said  value,  so  to  be  ascertained,  he  shall  report  to  the  next  term  of  this 
court     The  costs  of  this  suit  shall  be  paid  by  the  defendants. 

The  counsel  for  the  defendants  filed  a  petition  for  a  rehearing ;  notice 
thereof  was  given  to  the  adverse  [66]  counsel  in  due  time ;  and  on  the 
day  appointed  by  the  rules  of  Court  for  the  hearing  such  petitions,  the  parties 
on  both  sides  were  heard  by  their  counsel  at  great  length,  and  the  next  day 
the  Court  gave  their  opinion. 

Per  Ouriam.      Upon  this  petition  for  a  rehearing,  the  principal  matter 
insisted  on  is,  that  the  agreement  by  the  defendants  to  take  back  the  pur* 
chase-money  and  a  book  debt  due  to  them,  and  to  give  up  the  purchase 
they  made  at  execution  sale  was  within  the  Act  of  1801,  c.  25,  §  1,  and 
being  not  reduced  into  writing  was  void.     ^^  No  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  contract  for  the  sale  of  lands,  ten- 
ements, or  hereditaments,  unless  the  promise  or  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith  or  some  other  per- 
son by  him  thereunto  lawfully  authorized,"    It  is  said  the  defendants  had 
a  legal  title  to  lands,  tenements,  and  herditaments  which  they  agreed  to 
sell  to  the  plaintiff,  and  that  their  agreement  ought  therefore  to  have  been 
in  writing.     It  is  urged  that  the  words  of  this  act  ought  not  to  be  reduced 
by  construction  to  narrower  limits  than  otherwise  they  would  occupy.    Let 
this  rule  be  our  guide,  at  present  not  saying  any  thing  of  part-performance. 
In  executions,  the  term  lands  and  tenements  does  not  comprehend  equitable 
estates  unless  by  force  of  some  statute.    The  Act  of  1715,  c.  38,  concern- 
ing conveyances  of  land,  which  says  "  that  all  deeds  so  done  and  executed 
shaU  be  valid  and  pass  estates  in  lands,"  &c.,  does  not  extend  to  the  convey- 
ance of  a  trust  or  equitable  estate  which  may  be  by  parol.     2  Hay.  131. 
To  avoid  this  difficulty  it  is  contended  that  the  right  of  pre-emption  and 
occupancy  which  Danforth  had  at  the  time  of  the  execution  sale,  was  a 
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legal  estate.    Indeed  if  it  were  so,  still  a  purchase,  at  sheriff's  sale,  [67] 
of  a  legal  estate,  and  payment  of  the  purchase-money,  without  receiving  a 
deed,  would  not  be  a  legal  estate  in  the  purchaser,  and  might  be  transferred 
or  relinquished  by  a  parol  agreement  or  transfer,  as  by  a  verbal  direction 
to  the  sheriff  to  convey  to  a  third  person ;  and  by  parity  of  reason  by  an 
agreement  with  the  defendant  in  the  execution  to  relinquish  the  benefit  of 
the  purchase  to  him  upon  payment  of  a  certain  sum,  which  afterwards  is 
actually  paid ;  much  less  would  the  interest  of  the  purchaser  be  a  legal 
estate  if  the  right  of  pre-emption  and  occupancy  which  he  purchased  was 
not  so.     What  then  is  the  nature  of  the  interest  which  the  people  south  of 
French  Broad  and  Holston  have  in  lands  to  which  they  have  a  right  of 
pre-emption  by  the  law?     1783,  c     §     ;  1789, c.  8,  §  1 ;  1791,  the  treaty 
of  Holston;  1796,  by  the  constitution  §  31,  schedule  thereto  §  8  ;  1803,  c 
2,  §§  1,  2 ;  1805,  cc.  89,  72  ;  1806,  c.  2,  §  20.    After  a  careful  attention 
to  the  arguments  which  have  been  pressed  with  great  force  and  ingenuity, 
we  think  it  may  be  said  at  the  outset  that  there  is  one  thing  which  it  is 
not ;  and  that  is,  that  it  is  not  a  legal  estate  for  the  life  of  the  occupant ; 
for  if  so,  how  comes  it  that  it  descends  to  heirs,  is  devisable  and  alienable, 
and  subject  to  dower  and  partition  ?     Are  these  the  qualities  of  a  life 
estate  ?     By  no  means.     The  estate  which  has  all  these  attributes  must  be 
an  estate  in  fee ;  and  if  only  an  equitable  estate  in  fee,  are  not  the  owners 
as  safe  and  as  sure  of  protection  as  if  it  were  a  legal  one  ?     How  can  it  be 
a  legal  estate  in  fee,  if  still  the  legal  estate  in  fee  is  to  pass  to  the  owner 
by  grant  ?    To  have  a  legal  estate  in  fee  already,  and  then  another  legal 
estate  in  fee  by  the  grant,  seems  to  be  more  than  is  requisite.     Say  that, 
before  the  grant,  the  occupant  has  an  equitable  one,  and  that  the  estate  by 
grant  is  a  legal  one ;   and  all  is  consistency  and  harmony.     But  say  that 
the  legal  estate  exists  before  the  grant  issues,  and  the  symmetry  of  legal 
rules  is  destroyed.  [68]  This  is  an  estate  of  the  same  nature  that  an  entry  is 
which  is  allowed  to  be  equitable.     Every  argument  adduced  to  prove  that 
a  right  of  pre-emption  and  occupancy,  such  as  we  now  speak  of,  is  a  legal 
estate,  wiU  also  prove  that  an  entry  is  a  legal  estate.     Let  us  try  them. 
Here  is  an  estate  inheritable ;  so  is  an  entry.     Here  is  an  estate  alienable ; 
90  is  an  entry.     Here  is  an  estate  devisable ;  so  is  an  entry.     Here  is  an 
estate  partible  amongst  the  heirs ;  so  is  an  entry.     Here  is  an  estate  sub- 
ject to  dower,  which,  by  the  law  of  1784,  must  be  taken  out  of  lands,  tene- 
ments, and  hereditaments.    The  contrary  has  been  lately  decided,  and  the 
lawyers  who  resided  upon  that  tract  of  country  acquiesced.     A  trust  or 
equitable  estate  is  subject,  in  all  respects,  to  all  the  same  rules  that  a  legal 
estate  is,  except  dower ;  and  in  England  that  exception  is  founded  on  pre- 
cedents and  authority,  as  the  judges  acknowledged,  and  not  on  analogy  or 
reason,  which,  in  all  things  else,  has  conformed  the  trust  estate  to  legal 
rules.     If  popular  practice  or  legal  precedents  have  established  a  different 
rule  with  respect  to  dower  in  equitable  estates,  what  judge  will  try  to  escape 
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fipom  a  series  of  domestic  precedents,  if  sach  there  be,  which  has  effected 
the  change.    We  ought  rather  to  rejoice  that  the  role  is  established  both 
with  respect  to  occupancies  and  entries.     But  then  the  new  rule  should  be 
referred  to  the  sanction  of  practice  and  precedent,  and  not  to  the  nature  of 
the  estate  ?    The  arguments  then  to  prove  this  a  legal  estate  would  also 
prove  an  entry  to  be  such.    And  we  all  know  that  the  latter  is  not  a  legal 
estate.    An  occupant  is  entitled  to  the  possession ;  so  is  an  enterer.  An 
occupant  maj  maintain  trespass ;  so  may  an  enterer.    An  occupant  may 
mflintAin  an  ejectment  by  the  Act  of  1805,  c.  89,  which  proves  that,  like 
an  enterer,  he  could  not  do  it  before.    A  bill  of  sale  of  such  lands  was 
admitted  to  registration  by  1805,  c.  72.    What  need  of  that  if,  under  the 
law  of  1754,  c.  6,  §  2,  for  registering  deeds  for  the  conveyance  [69]  of 
lands,  tenements,  and  hereditaments,  occupancies  were  within  these  words 
and  the  registration  act?    Will  it  be  said  that  all  transfers  after  the  6th  of 
February,  1796,  which  were  verbally  made  were  void  ?  Yet  they  certainly 
were  so,  if  within  the  meaning  of  the  words,  lands,  tenements,  and  heredi- 
taments,  used  in  the  registration  laws  of  1715,  c  8,  §  5 ;  1754,  c  6,  §  2. 
Being  not,  however,  within  these  statutes,  because  not  embraced  by  this 
term,  a  special  law  was  provided  for  their  registration  by  1805,  c  72.    The 
description  of  a  right  of  pre-emption  and  occupancy  is  this :   a  right  to 
obtain  a  grant  hereafter  upon  payment  of  the  purchase-money  at  a  future 
day.    The  description  of  an  entry  is  this :  a  right  to  obtain  a  grant  here- 
after, the  purchase-money  being  already  paid.     Can  it  be  that  the  former 
interest  is  so  much  preferable  to  the  latter  that  it  shall  be  considered  a  pres- 
ent legal  estate  in  fee,  whilst  the  latter  is  but  an  equitable  estate,  not  enti- 
tled to  the  privileges  of  a  legal  estate  in  any  respect  ?  Will  not  reason  give 
more  pre-eminence  to  a  claim  founded  upon  money  actually  paid,  than  to 
one  founded  upon  the  expectation  of  money  which  may  never  be  paid  ? 
The  Court  cannot  but  think  so.    And  therefore  it  still  adheres  to  the  belief 
that  the  right  we  are  contemplating  is  not  a  legal  estate,  but  an  equitable 
one,  partaking  of  the  qualities  of  an  entry  in  most  instances,  but  of  an  infe- 
rior grade  in  some  instances ;  though  so  well  secured  by  the  law  and  the 
Constitution  that  it  can  never  be  lost  to  the  owners,  or  those  legally  claim- 
ing under  them,  if  they  will  but  take  care  not  to  incur  a  de&ult  which  in 
law  will  take  it  from  them. 

Dismiis  the  petiiian/ar  a  rehearing* 
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Enoxville.    November  Term,  1816. 

THE  DEVISEES  AND  EXECUTORS  OF  ELIJAH  ROBERT- 
SON, deceased,  v.  WILLIAM  MACLIN. 

[5.  C.  4  Hay.  68.] 

A  resulting  tnut  may  be  raised  by  parol.    [Ace.  Smitheal  v.  Gray,  1  Hum.  491 ;  2  Cold.  12.] 

The  payment  of  the  puTcbase-money  of  land  by  one  person  and  takiog  title  in  the  name  of 
another,  makes  the  latter  a  trustee  fbr  the  former.  [Ace.  Hale  v.  Hale,  4  Hnm.  188; 
Stephenson  v.  Tandle,  8  Hay.  109.] 

Bat  this  rule  is  subject  to  exceptions,  one  of  which  is  where  the  party-  who  pays  the  con- 
sideration manifests  an  intention  that  the  title  should  abide  beneficially  in  the  grantee; 
and  this  intention  may  be  inferred  from  unequivocal  circumstances,  as  well  as  from  express 
declarations. 

There  is  no  distinction  in  our  law  between  simple  contract  and  specialty  debts,  as  to  the 
liability  of  the  heir  by  reason  of  real  estate  descended  to  him  from  the  debtor. 

[70]  Per  Ouriam.  "We  will  consider  of  the  charges  in  the  complainants' 
bill,  so  &r  as  they  seem  to  he  established  by  confessions  in  the  answer  or 
proofs  in  the  cause.     And,  first,  as  to  the  5000  acres,  an  entry  was  made 

•     

of  them  in  the  name  of  William  Maclin  by  Elijah  Robertson  on  the  23d 
of  February,  1784.  Robertson  paid  the  purchase-money.  The'  answer 
admits  that  he,  Robertson,  procured  the  entry  to  be  made,  which  could  not 
be  without  the  purchase-money.  On  the  17th  of  December,  1794,  a  grant 
issued;  on  the  17th  of  February,  1797,  or  shortly  afterwards,  Elijah 
Robertson  died;  on  the  25th  of  September,  1797,  the  executors  of  Elijah 
Robertson  gave  to  William  Maclin  a  general  power  to  settle  aU  his  unsettled 
business.  William  Maclin  was  a  minor  when  the  entry  was  made.  In 
1786,  he  was  a  youth  not  fully  grown.  He  lived  with  Elijah  Robertson 
fire  or  six  years  from  1788.  He  was  not  absent  long  enough  in  that  time 
to  have  done  much  surveying  business  for  Elijah  Robertson.  The  greater 
part  of  it  was  done  by  Mulherrin,  Weakly,  and  Hickman  He  was  twice 
absent  on  business  for  Elijah  Robertson  in  Virginia,  North  Carolina,  and 
Kentucky.  He  confessed  he  had  received  a  tract  of  land  of  1000  acres 
for  his  services  from  Elijah  Robertson.  He  was  boarded  by  Elijah  Rob- 
ertson, who  furnished  him  with  several  suits  of  clothes.  One  of  the  wit- 
nesses thinks  his  services  not  worth  much  more  than  his  support  by 
Robertson,  under  whose  protection  he  was,  and  by  whom  he  was  supported. 
The  answer  says  this  ought  not  to  be  viewed  as  a  trust,  for  he  believes  it 
was  intended  as  a  compensation  for  services.  Before  we  apply  the  law  to 
these  facts,  let  us  determine  whether  [71]  a  satisfaction  for  services, 
proved  by  a  confession,  which  states  a  satisfaction  by  deed  of  conveyance 
of  lands  to  the  creditor,  which  he  sold,  must  be  fortified  by  production  of 
the  deed.  If  you  claim  under  a  deed,  you  must  produce  and  prove  it. 
The  Court  must  see  whether  the  words  of  it  do  legally  support  the  claim 
made  upon  it.     But  if  you  claim  by  a  fact  and  no  deed  be  made  or  required 
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bj  law  for  the  establishment  of  that  fact,  then  yon  may  prove  the  fact  by 
parol.     You  may  prove  the  confession  of  it  by  your  adversary.    And  if 
the  confession  not  only  state  the  fact,  but  the  means  also  by  which  it  was 
caused  to  exist,  the  fact  remains  proved,  though  the  means  be  not  proved 
at  all ;   also,  the  means,  though  consisting  of  deeds,  may  be  proved  by 
parol  (Peake's  Evidence,  12,  in  a  note)  ;  because  the  title  supposed  to  be 
conveyed  by  the  deeds  is  not  now  to  be  examined.     K  by  parol  such  means 
may  be  proved,  then,  of  consequence,  by  confession,  which  is  a  substitute 
for  the  proof  of  the  fact  itself.     The  whole  of  that  confession  is  adopted 
as  legal  evidence.    It  may  be  that  the  fact  confessed  may  not  have  much 
if  any  influence  in  this  case.     The  grant  which  issued  to  Madin  in  1794, 
like  other  grants,  it  is  supposed,  states  a  consideration  of  ten  pounds  for 
every  hundred  acres  paid  into  the  treasury  by  the  grantee.     Can  it  be 
proved  by  parol  that  the  consideration  was  not  paid  by  him,  but  by  Elijah 
Robertson  ?     Without  detiuling  reasons,  it  is  sufficient  to   say  that  the 
affirmative  is  too  well  supported  by  former  decisions  to  be  now  called  into 
question.     10  Ves.  Junior,  511 ;  2  Atk.  71 ;  1  Atk.  59 ;  Amb.  '413.     That 
the  testimony  ought  to  be  clear  which  establishes  the  payment  of  the  pur* 
chase-money  by  him  who  claims  to  be  cestui  que  trust  is  admitted  and  felt. 
That  fact,  however,  is  clearly  proved.     It  is  not  pretended  in  the  answer 
that  William  Maclin  paid  it,  or  sent  it  to  the  office  by  Robertson  or  any 
other  person.     And  we  know  that  by  law,  as  well  as  practice,  the  entry 
could  not  have  [72]  been  made  without  payment  of  the  purchase-money ; 
and  that,  by  all  the  authorities,  raises  a  resulting  trust  for  him,  unless  the 
conveyances  were  made  to  a  wife  or  child,  or  unless  he  manifested  his 
intention  that  the  trust  should  be  for  the  grantee.     This  may  be  inferred 
from  unequivocal  circumstances,  as  well  as  from  express  declarations ;  but 
the  existence  of  circumstances  evincive  of  such  intention   is  strongly 
insisted  on.     These  are  said  to  be  the  services  performed  by  Maclin,  for 
which  he  received  no  compensation,  and  the  long  quiescence  of  Robertson 
without  requiring  a  transfer  of  the  entry  or  conveyance  by  deed  of  the 
land  afler  it  was  granted.     It  is  not  perceived  that  at  the  time  of  the  entry 
he  had  performed  services.     He  speaks  of  locations  written  for   Mark 
Robertson  and  Elijah  Robertson,  and  of  a  promise  to  procure  a  tract  of 
land  for  him  in  case  of  a  successful  disposal  of  them.     There  is  no  proof 
of  this  service,  nor  of  the  successful  disposal  upon  which  were  founded  his 
expectations  of  retribution.     As  to  his  services  since  performed,  there  is 
no  proof  of  any  agreement  concerning  them  in  relation  to  this  land.     His 
services  were  not  equal  to  the  value  of  this  land,  which  seems  essential  to 
the  presumption  that  Robertson  deemed  it  incumbent  upon  him  to  relin- 
quish the  resulting  trust,  which  he  had  at,  and  immediately  after,  making 
of  the  entry^    There  is  nothing  then  remaining  to  obviate  this  claim  of 
the  complainants,  but  the  protraction  of  time  before  its   advancement 
This,  in  all  instances,  is  a  diminution  of  its  lustre,  increasing  in  proportion 
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to  the  length  of  the  delaj.  Maclin  probably  came  of  age  in  1788  or  1789. 
He  lived  five  or  six  years,  says  Judge  M'Nairy,  with  Robertson  after 
1788 ;  that  brings  his  departure  to  1794.  He  lived  with  him,  says  Maclin 
himself,  till  27  years  of  age.  Take  six  from  1794,  and  1788  remains.  In 
1788  he  was  not  full  grown,  says  Hickman.  From  1788  to  the  death  of 
Elijah  Robertson  in  February,  1797,  is  a  space  of  nine  years,  [73]  in 
which  Maclin  was  not  called  on  to  transfer  the  entry.  In  1797,  the 
executors  gave  him  a  general  power  to  settle  all  the  unsettled  business  of 
Robertson.  ITietf  did  not  require  a  delivery  of  this  grant.  They  did  not 
speak  of  compensation  for  these  services.  He  is  not  called  upon  for  the 
legal  estate  till  1808,  when  this  bill  was  filed.  Neither  Robertson  in  his 
lifetime,  nor  the  executors  since  his  death,  took  the  grant  out  of  his  pos- 
session. To  all  this  may  be  added  the  question,  why  was  the  entry  made 
in  the  name  of  a  minor,  if  Robertsoq  intended,  when  he  made  it,  that  the 
person  whose  name  was  used  should  transfer  it ;  he  must  have  known  such 
transfer  could  not  be  made  till  his  arrival  to  the  age  of  21,  which  would 
not  occur  till  five  or  six  years  afterwards.  Such  entries  in  the  names  of 
others  were  at  that  time  generally  made  in  the  names  of  those  who  could 
make  an  immediate  assignment  of  the  entry.  It  may  be  answered  to  these 
remarks  that  the  embarrassed  circumstances  of  Elijah  Robertson  prevented 
an  application  to  Maclin,  for,  in  his  hands,  it  was  safe  from  the  resort  of 
creditors.  If  he  delayed  for  the  purpose  of  hiding  this  property  from 
their  researches,  he  ought  not  to  be  heard  in  this  court  to  allege  that  as  a 
reason  why  the  Court  should  overlook  hb  delay.  It  is  an  excuse  which 
will  not  break  any  part  of  the  force  attached  to  the  objection  of  long  for- 
bearance. These  unweakened  circumstances  produce  in  the  mind  a  vibra- 
tion, precluding  a  satisfactory  acquiescence  in  the  proposition  that  the  trust 
did  or  did  not  exist,  whereas,  to  remove  the  legal  estate,  there  ought  to  be 
a  conviction  on  the  affirmative  side. 

As  to  the  1666  acres  of  land  conveyed  by  Hynes  to  Maclin  on  the  4th 
of  July,  1795,  James  Robertson,  as  the  executor  of  Mark  Robertson,  gave 
a  power  to  Maclin  to  procure  a  deed  in  the  name  of  Landon  Carter.  This 
seems  to  be  a  confirmation  of  that  part  of  the  answer  which  states  that  Elijah 
Robertson  had  purchased  of  Mark  Robertson,  and  had  agreedt^[74]  trans* 
fer  to  Landon  Carter  for  a  debt  which  Elijah  Robertson  owecThim.  On  all 
hands  it  was  understood  that,  by  agreement,  it  belonged  to  Elijah  Robertson. 
But  if  intended  for  Landon  Carter  in  1795,  he  did  not  get  the  lands  and  did 
not  of  course  give  credit  for  them.  He  obtained  judgment  against  the  estate 
of  Elijah  Robertson  in  November,  1797,  for  $1,000  for  four  hundred 
acres  of  land  which  he  had  loaned  to  Robertson  in  his  lifetime.  What 
sum  could  have  been  fixed  -on  as  the  price  of^  the  land  after  deducting 
from  the  price  of  $1,666,  would  leave  the  net  sum  of  $1,000;  it  must 
have  been  in  shillings  and  fractions  or  cents  and  parts  of  cents,  which  prob- 
ably never  was,  either  in  1797  or  before,  the  current  price  of  such  lands. 
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The  second  power,  which  was  from  the  Fepresentatiyes  of  Mark  Robertson^ 
Madin  says  was  on  the  27th  of  May,  1797,  five  months  only  before  Carter's 
judgment.  The  conveyance  by  Hynes  was  in  1801.  Carter  gave  no  credit. 
He  received  his  satisfaction  in  money.  There  is  not  evidence  enough  to 
sustain  Maclin's  statement  to  this  part  of  the  bill ;  he  holds  as  a  tnistee  for 
the  complainants.  As  to  the  conveyance  of  1000  acres  made  by  Cocke  to 
Maclin,  the  obligation  on  Cocke  was  not  delivered  to  him.  Madin  applied 
to  him  under  the  power  of  September,  1797.  Cocke  refused,  he  says,  to 
convey  for  the  benefit  of  Elijah  Robertson's  representatives,  but  conveyed 
to  him  in  discharge  of  a  debt  due  to  him  by  Cocke.  Here  is  a  denial  of 
the  charge  in  the  bill  that  it  was  made  for  the  benefit  of  the  complainants. 
There  is  no  proof  that  the  consideration  for  the  conveyance  moved  from  Elijah 
Robertson  or  his  representatives.  The  charge  is  unsupported.  As  to  the 
papers  charged  to  have  been  deposited  with  Madin,  induding  Thomas 
Bond  Blount's  agreement  and  two  grants  issued  on  warrants  No.  2146, 
2556,  to  Redding  Blount,  he  denies  having  recovered  that  on  Cocke.  He 
says  nothing  specifically  on  Blount's  and  Thomas's  [76]  agreements,  nor 
of  the  grants.  He  says  papers  were  deposited  with  him  by  Robertson  in 
his  lifetime,  and  some  by  the  executors  since  his  death ;  that  he  has 
returned  to  them  all  such  as  were  of  any  value,  and  tlie  rest  he  has  offered 
to  deliver,  and  is  yet  ready  to  deliver.  There  is  proof  that,  on  the  20th  of 
November,  1798,  he  received  from  Sarah  Robertson,  the  widow,  the  agree- 
ment on  Blount,  in  which  Elijah  Robertson  is  to  locate,  survey,  &c,  12^00 
acres  of  land,  and  is  to  have  one-half  for  his  services,  which  agreement  was 
accompanied  with  the  two  grants  aforesaid.  But  is  the  proof  admissible 
respecting  the  lAst-mentioned  papers  ?  No  issue  is  joined  upon  the  recep- 
tion of  them  by  Maclin.  The  defendant  could  not  expect  any  proof  on  it 
on  the  side  of  the  complainants ;  he  came,  he  supposed,. prepared  to  meet  it. 
This  proof  must  be  laid  aside.  The  issue  is  upon  the  return  of  the  papers 
in  general.  There  is  no  proof  of  it ;  all  that  we  can  know  is  that  he  received 
the  papers,  and  has  not  returned  them ;  of  what  description  or  of  what  value 
is  uncertain.  These  papers  must  belong  to  some  of  the  complainants ;  those 
concerning  the  realty,  to  the  heirs  or  devisees  of  Elijah  Robertson ;  those 
concerning  the  personalty,  to  the  executors.  Can  such  papers  be  demanded 
of  the  heirs  of  Madin,  who  alone  are  the  defendants  to  this  bill  ?  The 
executors  of  Madin  are  to  have  the  possession  of  all  those  for  the  non- 
return of  which  to  third  persons,  the  owners  of  them,  actions  will  lie 
against  the  executors.  The  heirs  of  Madin  are  only  entitled  to  such 
papers  left  by  the  testator  as  concern  the  realty  belonging  to  them.  It  may 
be,  and  no  doubt  is,  correct  to  say  that  simple  contract  debts  may  be  recovered 
against  the  heirs  of  the  debtor,  being  put  in  this  country  on  the  same  foot* 
ing  as  debts  in  England  by  spedalty,  wherein  the  heir  is  named  by  statute 
of  Greorge  11.  What  shall  otherwise  be  done  with  the  real  estate  of  a  debtor 
by  simple  contract,  who  leaves  no  personal  estate^  but  land  of  [76]  value 
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suffident  to  pay  his  debts,  and  withont  any  ezecator  or  administrator  ?  The 
result  of  these  considerations  is,  that  no  relief  can  be  given  against  the 
present  defendants  in  respect  of  these  papers.  Decree  that  1666  acres  of 
land  mentioned  in  the  biU  of  the  complainants,  which  were  conveyed  by 
Joesph  Hynes  to  William  Madin  in  discharge  of  the  agreement  of  Nedely 
H]mes,  throngh  his  brother  with  Mark  Bobertson,  shall  be  devested  oat  of 
the  defendants,  and  shaU  be,  and  hereby  are,  vested  in  the  complainants,  the 
widow  and  children  of  Elijah  Robertson,  deceased,  to  be  decreed  amongst 
them  in  the  proportions  directed  by  the  last  will  of  the  said  Elijah  Robert^ 
son,  to  hold  to  ihem,  their  heirs,  and  assigns  for  ever ;  saving  to  John 
Childress,  one  of  the  complainants,  such  part  or  parts  thereof  as  may  have 
been  conveyed  to  him  by  Washington  L.  Hannum,  and  his  wife  Patsey. 
That  the  bill  be  dismissed  as  to  all  the  other  matters  complained  of  therein, 
and  that  the  costs  of  the  suit  be  paid  by  the  defendants. 


Knoxville.     November  Term,  1816. 

EDWARD  PREEL  v.   GEORGE  W.  CAMPBELL  AND  TER- 
ENCE CAMPBELL. 

Tbe  rabeeqnent  ratifieatkm  of  an  act  U  equal  to  a  prariona  oommand  or  antfaoriiy. 

A  yendor  will  be  made  to  retam  the  purchase-money,  who  knew  at  the  time  of  sale  of  a  defect 

of  title,  which  the  yendee  had  not  heard  of,  and  yet  represented  that  the  title  was  good. 

[Ace.  White  v.  Flora,  2  Tenn.  426,  and  cases  there  cited.    Johnson  «.  Pryor,  6  Hay.  248.] 
There  cannot  be  a  speciSc  peribrmanoe  of  a  covenant  to  pay  damages.    If  therefore  the 

vendor  give  the  vendee  a  covenant  to  return  the  property  which  he  received  for  land,  or 

other  property  in  lieu,  in  the  event  of  eviction,  a  bill  will  not  lie  to  have  the  other  property 

in  lieu  of  that  transferred  to  the  vendor. 
When  the  complainant,  whose  redress  ia  at  law,  is  yet  without  remedy  unless  he  can  airive  at 

the  knowledge  of  assets,  equity  will  aid  him  by  ordering  an  account,  and  then  decree  upon 

it,  without  sending  the  plaintiff  to  law. 
A  vendee  who  has  taken  tiie  covenant  of  his  vendor  to  return,  in  the  event  of  eviction,  the 

property  received,  or  other  property,  has  no  remedy  on  the  articlee  of  agreement  against 

a  person  not  a  party  to  them,  upon  the  ground  that  he  waa  hiteiested  in  the  land  and  had 

received  half  the  purchase-money;  for  a  party  must  rely  upon  the  security  which  he  haa 

himself  taken  against  a  contemplated  loss. 

Per  Owriam.  Patrick  Campbell  purchased  of  Willie  Blount  certain  lands, 
part  of  which  he  sold  to  Freel,  and  entered  into  articles  with  him,  proyiding 
agunst  the  event  of  eviction  by  elder  or  better  title,  and  engaging  to  return 
the  property  which  he  got  for  the  land,  or  other  property  in  lien  of  it  The 
land  waa  recovered  of  Freel  by  better  title ;  and  then  Patrick  Campbell  died, 
and  Terence  Campbell  is  his  administrator.  This  bill  does  not  seek  an  account 
of  assets.  But  the  defendant  pleaded  fully  [77]  administered,  except  about 
$160,  which,  he  says,  he  ought  to  be  allowed  to  retain  for  his  services  as  ad- 
ministrator.   Patrick  CiunpbeU  made  an  agreement  with  George  W.  Camp- 
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bell  for  him,  George  W.  Campbell,  to  pay  for  and  have  part  of  these  lands 
purchased  of  Blount,  which  was  before  the  sale  to  Freel ;  and  aflerwards, 
agreeably  to  this  agreement,  written   articles  were   sealed,  and  executed 
between  them.     George  W.   Campbell  was  told  of  this  sale  by  Patrick 
Campbell.     He  did  not  give  a  power  of  attorney  to  Patrick  Campbell.     It 
was  not  needful,  says  the  answer,  because  the  legal  estate  was  in  him. 
Greorge  W.  Campbell  received  one-half  of  the  purchase-money.    It  is  to  be 
inferred  from  all  this  that  George  W.  Campbell  was  interested  by  contract, 
though  not  by  conveyance  or  articles  in  those  lands ;  at  the  time  of  the  sale 
approved  of  it  and  ratified  it,  and  his  ratification  was  equal  to  a  previous 
command  or  authority  given  to  Patrick  Campbell  to  make  the  sale  and 
enter  into  the  articles.    And  now  it  is  to  be  considered  whether  George  W. 
CampbeU  be  liable  at  all  to  Freel.     It  cannot  be  said  that  Freel  ought  to 
claim  satisfaction  of.  him,  for  in  the  formation  of  these  articles,  he  has  been 
content  to  rely  upon  the  stipulations  contained  therein,  and  upon  the  responsi* 
bility  of  Patrick  Campbell.    And  it  is  not  perceived  upon  what  principle  he 
can  now  extend  his  reliance  to  another  person  or  fund.   If  a  purchaser  agrees 
to  take  the  conveyance  of  B.,  and  to  rest  upon  the  warrant  or  covenant  of  his 
agent,  A.,  shall  he  be  allowed  afterwards  to  implicate  B.  in  that  covenant, 
and  to  demand  the  performance  of  it  from  him  ?     It  is  conceived  that  he 
cannot     Can  George  W.  Campbell  be  afiected  at  law  by  these  articles  ? 
He  is  not  named  in  them.    He  neither  signed  nor  sealed  them.    He  cannot 
be  subjected  to  an  action  upon  them.    Can  these  articles  be  made  to  extend 
to  him  in  equity  ?     If  it  were  meant  when  the  articles  were  drawn  that 
he  should  be  bound  by  them,  and  by  [78]  fraud  they  were  so  drawn  as  to 
leave  him  unbound ;  or  if,  by  mistake,  perhaps  any  other  material  thing  were 
omitted,  —  then  equity  would  cause  the  contract  to  have  the  same  operation 
and  effect  which  it  was  intended  to  have.     But  it  does  not  appear  here  that 
any  such  mistake  has  occurred,  or  that  the  articles  are  in  any  respect  variant 
from  what  was  intended.    George  W.  Campbell  cannot  be  afiected  by  these 
articles,  either  in  law  or  equity.    Can  he  be  afiected  as  a  person  who  has  sold 
and  conveyed  half  the  lands,  and  received  half  the  purchase-money  ?     This 
goes  upon  the  ground  of  failure  of  consideration.     We  have  lately  decreed, 
and  no  inaccuracy  is  yet  perceived  in  that  decision,  that  the  vendor  cannot 
be  made  to  return  the  purchase-money,  unless  he  knew  at  the  time  of  sale 
of  a  defect  of  title  which  the  vendee  had  not  heard  of,  and  yet  represented 
that  his  title  was  good.    That  was  not  the  case  in  this  instance.    It  appears 
by  the  articles  that  such  a  defect  was  seen  and  provided  against  by  the  vendee. 
1  Fonb.  371.     George  W.  Campbell  is  not  liable  on  the  ground  of  partner- 
ship.  A  dormant  partner  is  liable,  because  he  takes  part  of  the  profits,  which 
are  part  of  the  fund  the  creditor  looked  to  for  satisfaction  of  his  demand* 
Watson,  25.   Here  the  vendee  looked  to  the  personal  responsibility  of  Patrick 
Campbell.    George  W.  Campbell  cannot  be  reached  under  the  notion  of  spe- 
cific performance.     The  land  was  conveyed ;  the  vendee  could  not  call  for 
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specific  performance ;  the  money  was  paid ;  the  vendee  conld  not  call  for  it, 
and  if  he  were  bound  by  the  covenant  in  question,  which  he  is  not,  there 
cannot  be  a  specific  performance  of  a  covenant  to  pay  damages.  The 
remedy  at  law  is  sufficient,  and  there  it  must  be  had.  This  bill  therefore 
cannot  be  sustuned  as  to  George  W.  Campbell. 

How  is  it  as  to  the  administrator  of  Patrick  Campbell  ?  There  is  a  clear 
remedy  at  law  against  his  intestate.  The  assessment  of  damages  for  a  breach 
belongs  to  a  jury.  The  ascertainment  of  the  [79]  fact,  whether  the  articles 
"were  executed,  or  whether  a  performance  on  the  part  of  Patrick  Campbell 
has  taken  place,  as  clearly  belongs  to  them.  We  ought  not  to  take  it  from 
this  tribunal,  to  be  tried  by  judges  in  equity,  but  for  very  substantial  reasons 
showing  that,  without  such  interference,  justice  will  be  unattained.  No  such 
reason  exists  here,  unless  it  be  that  an  account  of  assets  is  needful ;  when  a 
plaintiff  who  can  have  relief  at  law  is  yet  without  remedy,  unless  he  can 
arrive  at  the  knowledge  of  assets  and  the  quantity  thereof,  then  this  court 
will  aid  him,  and  will  direct  such  account  to  be  taken,  and  will  decree  upon 
it  when  taken,  instead  of  sending  him  to  law.  1  Yern.  308 ;  1  P.  Wms. 
672 ;  1  Stra.  404;  1  Fonb.  12.  Such  account  is  not  prayed  in  this  bill,  nor 
any  difficulty  suggested  in  relation  to  assets.  Therefore  there  is  no  reason 
for  leaving  the  common-law  tribunals. 

Dismiss  the  hill. 


Enozville.    November  Term,  1816. 
JOHN  WHITE  V.  NATHANIEL  COX. 

If  any  advantage  be  taken  of  a  man  when  drank,  or  if  be  be  brongbt  into  that  situation  by 

the  contrivance  or  management  of  the  person  who  obtains  the  contract,  it  is  fraudulent, 

and  equity  will  relieve. 
Suppieseion  of  the  truth,  or  suggestion  of  that  which  is  not  so,  will  prevail  in  equity  to  set 

aside  any  conveyance,  or  transfer,  or  contract  made  under  the  influence  of  such  suggestions 

or  suppressions.    [Ace  White  t;.  Flora,  2  Tenn.  426,  and  cases  there  cited.} 
Thus,  a  partner  who  has  induced  his  co-partner  to  purchase  the  effects  of  the  partnership,  by 

misrepresenting  its  true  condition  and  plying  him  with  intoxicating  liquors,  will  not  bb 

allowed  to  retain  the  advantage  thus  obtained. 
But  the  judgment  recovered  at  law  upon  the  contract  or  note  thus  taken,  will  be  ordered  to 

stand  as  a  security  for  the  sum  which  shall  be  found  on  settlement  to  be  justly  due  from 

the  complainant. 
In  taking  a  partnership  account,  each  party  must  produce,  on  oath,  before  the  clerk  and 

master,  all  books  and  papers  relative  to  those  accounts  which  are  in  his  possession  or 

power;  and  will  be  examined  on  oath,  when  required  by  his  adversary,  as  to  all  items 

claimed  by  either  party,  the  examination  to  be  reduced  to  writing. 
When  a  settlement  has  been  made  between  parties,  the  account  will  not  be  opened,  except 

as  to  items  stated  in  the  bill  to  be  erroneous,  and  proved  by  the  evidence  to  be  so.    [Ace 

Gray  v.  Washington,  Cooke,  821,  and  cases  cited.] 

Per  Ouriam.    This  is  a  bill  in  equity.     The  &cts  charged  and  admitted 
are,  that  a  dissolution  of  their  partnership  was  agreed  on,  on  the  26th  of 
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November,  1808.  White  was  to  receive  all  debts  due  to  the  firm,  and  to 
pay  all  debts  dae  from  it ;  to  have  all  the  goods,  stock,  and  real  estate 
belonging  to  the  firm,  and  to  give  two  bonds  to  Cox,  payable  in  twelve  and 
eighteen  months  for  $1,776  each ;  that  they  made  a  schedule,  a  copy  of 
which  is  annexed,  and  is  objected  to  only  as  to  some  omissions.  The  facts 
charged,  and  not  admitted  bat  proved,  seem  to  be  these.  That  the  debts 
transferred  were  $7,104;  the  plaintiff  says  $7,635.75.  lliat  White  was 
[80]  intoxicated  at  the  time  is  partly  admitted  by  the  defendant,  who  says 
he  was  not  more  so  than  usual,  and  intimates  that  he  was  always  sa  And 
by  Cox's  confessions  made  to  a  witness,  it  appears  that  the  plaintiff  was 
drawn  in  by  him  to  drink ;  and  that  he  was  stimulated  by  Cox's  offers  to 
make  offers  himself.  That  Cox  had  gotten  an  advantageous  bargain,  the 
plaintiff  having  not  taken  that  care  of  himself  against  ebriety,  which,  by  a 
letter  written  to  Cox  before  that  period,  he  had  urged  -Cox  to  take  of  him- 
self. That  he.  Cox,  had  not  acted  amiss ;  for  that  White's  property  would 
be  taken  by  others,  he  being  in  declining  circumstances.  It  is  charged  that 
$2,280.37^  was  due  from  insolvent  persons.  These  debts  and  all  others 
transferred  the  plaintiff  charges-  that  Cox  represented  to  be  on  solvent  per- 
sons. Cox  says  the  greater  part  of  these  $2,280  might  have  been  collected 
by  proper  diligence ;  but  says  he  did  not  state  that  those  who  owed  that 
sum  were  solvent  It  is  believed  that  he  represented  all  the  debtors  to  be 
solvent  who  owed  the  debts  transferred  by  him.  For  he  states  that  he 
deducted  for  insolvents  $3,552  from  $11,250  remaining  after  debts  due 
^from  the  firm  were  deducted.  The  residue,  then,  which  he  transferred, 
must  have  been  considered  by  White  as  purged  of  insolvencies,  and  must 
have  been  transferred  as  such  by  Cox.  He  does  not  meet  this  allegation 
by  a  direct  denial.  He  only  says  that  he  made  no  such  representation  as 
to  the  $2,280  mentioned  in  the  bill.  This  may  be  true  as  to  the  particular 
debts  included  in  this  sum ;  and  it  may  also  be  true  that  he  may  have 
stated  that  those  who  owed  the  $7,104  were  solvent.  The  answer  in  this 
instance  is  evasive  and  not  direct  as  to  a  very  material  fact,  which  circum- 
stance^  taken  in  conjunction  with  the  deduction  for  insolvents  before  adverted 
t{»,^may  be  considered  to  afford  a  fair  inference  that  he  made  the  represen- 
tation charged  to  him  as  to  the,  whole  sum  [81]  transferred.  As  to  the 
solvency  or  insolvency  of  the  debtors  who  owed  the  several  sums  which 
formed  the  said  $2,280,  the  proof  is  that  they  were  insolvent ;  that  is  to 
say,  some  of  them,  who  altogether  owed  to  the  amount  of  $193.14>  had 
paid  Cox  himself  before  the  transfer ;  others,  who  altogether  owed  to  the 
amount  of  $l,456.50f ,  were  insolvent  at  the  time  of  the  transfer.  Others, 
who  owed  to  the  amoimt  of  $67  had  been  arrested  and  discharged  by  CoX' 
from  execution.  Others  owed  altogether  the  amount  of  $1,000,  who,  though 
solvent,  have  not  paid,  and  cannot  be  compeUed  to  pay.  The  whole  of 
these  several  sums  amount  to  $2,916.69f,  and  are  more  than  equal  to  the 
$2,280.  .  The  whole  amount  of  sums  transferred  are  rather  to  be  taken  as^ 
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amounting  to  $7,104  than  to  $7,535.75,  because  the  half  of  the  former  is 
the  predse  sum  for  which  the  two  notes  were  given  to  the  defendant. 
And  it  is  not  unfair  to  infer  the  defendant's  knowledge  of  these  insolven* 
cies  at  the  time  of  the  transfer.  He  transacted  all  the  business,  and  must, 
in  all  probability,  have  informed  himself  of  the  situation  of  the  debtors. 
He  is  charged  to  have  received  $172.10^  of  the  debts  transferred  before 
the  time  of  the  transfer.  His  answer  supposes  that  was  meant  of  a  debt 
due  firom  Beard.  It  is  not  certain  that  this  supposition  is  correct.  It  is 
possible,  however,  that  this  sum  is  part  of  $198.14  before  mentioned,  and 
is  therefore  established  by  proof.  He  is  charged  with  a  bank  bill  of  $50 
paid  by  the  firm  to  Colonel  Meigs,  which  turned  out  to  be  a  counterf<^ty 
which  was  not  mentioned  by  the  defendant  at  the  time  of  the  transfer  as  a 
debt  due  from  the  firm,  but  which  the  plaintiff'  had  to  pay  for  the  firm. 
This  the  defendant  must  have  known  of  at  the  time  of  the  transfer.  It  is 
chai^ged  against  the  defendant  [82]  that  he  purchased  the  Poplar-Creek 
lands  with  money  belonging  to  the  firm,  and  gave  no  account  of  it  when 
the  settlement  was  made.  He  says  he  purchased  them  with  his  own  money. 
The  proof  is,  that  these  lands  were  sold  for  a  debt  due  to  the  firm,  bid  off 
by  him,  and  paid  for  by  his  receipt  to  the  officer  for  the  money  due  to  the 
firm ;  this  view  of  the  case  leads  to  the  conclusion  that  out  of  $7,104  trans- 
ferred to  White,  he  lost  $2,916.69^,  and  $50 ;  and,  moreover,  that  he  has 
lost  his  half  of  the  value  of  the  Poplar-Creek  lands.  As  to  other  mistakes 
stated  at  the  bar,  such  as  the  two  lots,  negro  woman,  land  warrants,  and 
drove  of  cattle,  these  are  not  now  taken  into  view,  having  not  been  stated 
in  the  bill ;  though  by  and  by,  when  the  account  shaU  be  taken,  they  may 
properly  be  considered  o£ 

The  complaint  in  the  bill  respects  insolvencies,  receipts  by  the  defendant, 
discharges  irom  execution,  concealment  as  to  the  Poplar-Creek  lands  and 
the  bank  bill  of  $50 ;  that  more  debts  were  due  than  the  defendant  repre- 
sented. It  is  not  complained  of,  that  these  debts  were  paid  out  of  those 
transferred.  And  now  the  question  occurs,  ought  the  plaintiff  to  be  relieved 
on  account  of  his  intoxication,  or  of  the  losses  sustained  in  consequence  of 
the  defendant's  concealments?  First,  as  to  his  intoxication,  we  sub- 
scribe to  the  opinions  delivered,  1  Ca.  202;  8  P.  Wms.  ISO  in  a  note. 
If  any  advantage  be  taken  of  a  man  when  drunk,  or  if  he  be  brought 
into  that  situation  by  the  contrivance  or  management  of  the  person 
who  obtains  the  contract,  it  is  fraudulent,  and  the  contract  or  advan- 
tage thus  gained  shall  be  taken  from  him.  Here  was  a  man  given  to 
intoxication,  called  on  to  negotiate  respecting  a  matter  very  important  to 
him ;  liquor  should  have  been  withheld  from  him ;  it  was  put  in  his  way, 
and  kept  in  the  room  where  he  was  doing  this  business.  The  business  was 
not  delayed  till  he  should  come  to  [83]  himsel£  Thus  situated,  he  makes 
a  contract  by  which  he  sustains  a  great  loss ;  the  gain  accrues  to  the  per-t 
son  who  18  negotiating  wilh  him,  who  has  sent  for  him,  and  has  taken  no 
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pains  to  keep  bim  sober ;  but  throws,  during  the  whole  time,  intoxicating 
liquors  in  his  waj.     All  this  is  independent  of  the  defendant's  acknowledg- 
ments ;  and,  taken  with  them,  leaves  no  doubt  of  the  disadvantages  the 
plaintiff  labored  under  at  the  time.     It  is  to  be  regretted  that  all  bargains 
made  with  drunken  men  were  not  made  void  by  the  law.     The  danger  to 
be  apprehended  from  counterfeited  drunkenness  could  not  probably  be  as 
mischievous  as  that  which  is  to  be  dreaded  from  imposition  upon  them  in 
this  situation.     But  the  law  is  settled,  and  we  cannot  depart  from  it.     As 
it  is  settled,  it  discountenances  and  sets  aside  such  a  contract  as  this  is. 
Here  is  an  unreasonable  contract  obtained  from  one  in  drink.     Here  is  a 
contract  obtained  from  one  drawn  in  to  drink  by  the  person  who  deals  with 
him.     It  is  not  considered  that  what  has  been  done  between  the  parties  is 
a  settlement ;  for  then  the  account  could  not  be  opened,  except  as  to  items 
stated  in  the  bill  to  be  erroneous,  and  proved  by  the  evidence  to  be  so.     It 
is  to  be  considered  as  a  purchase  by  one  of  the  interest  of  the  other,  up<»i 
a  statement  made  for  the  purpose  of  showing  what  would  be  a  proper 
allowance  for  that  interest.     In   this  case,  there  are  other  ingredients 
besides  those  already  mentioned  tending  to  show  that  this  purchase  ought 
to  be  invalidated.     Suppression  of  the  truth,  or  suggestion  of  that  which  is 
not  so,  ought  to  prevail  in  this  court  to  set  aside  any  conveyance  or  trans- 
fer or  contract  made  under  the  influence  of  such  suggestions  or  suppres- 
sions.   Newland,  353.     Here  it  was  concealed  that  some  of  the  transferred 
debts  had  been  already  received  by  Cox ;  and  also  he  concealed  the  insol- 
vency of  debtors  who  owed  a  great  part  of  these  debts.    There  was  a  rep- 
resentation, as  may  be  collected  from  the  circumstances,  that  they  were 
[84]  solvent,  when,  in  all  probability,  he  knew  they  were  otherwise.    In 
such  cases,  when  one  party  knows  of  all  material  circumstances,  and  the 
other  not,  he  who  is  to  gain  by  the  contract  from  the  other  should  state  to 
him  all  the  circumstances  which,  when  known,  might  probably  prevail  with 
the  loser  to  decline  the  bargain  proposed. 

Decree  that  the  judgment  obtained  by  the  defendant  shall  stand  a  secu- 
rity for  the  sum  which  shall  be  found  upon  settlement  to  be  justly  due  from 
the  complainant,  and  that  he  shall  receive  of  the  judgment  no  more  than 
that. 

Let  an  account  be  taken  of  all  the  real  and  personal  property  which 
belonged  to  him  on  the  26th  of  November,  1808 ;  also,  of  all  debts  then 
due  to  the  firm,  which,  by  proper  diligence,  could  have  been  collected ; 
also,  of  all  the  debts  due  from  the  firm  at  that  time.  And  let  the  balance 
be  stated  of  all  goods,  debts,  and  property  remaining  due  over  and  above 
all  such  deductions,  from  which  balance  deduct  a  reasonable  allowance  for 
collection.  Let  it  be  stated  what  is  the  half  of  the  balance  remaining,  from 
which  half  deduct  all  that  has  been  paid  by  the  complainant  towards  satis- 
faction of  the  two  bonds  given  by  him  to  the  defendant  And  let  the  bal- 
ance of  the  one-half  then  remaining  be  also  stated.  Let  any  other  allowance 
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proper  to  be  made  to  either  party,  according  to  the  articles  of  copartnership, 
he  also  stated ;  each  party  to  produce,  on  oath,  before  the  clerk  and  master, 
all  books  and  papers  relative  to  these  accounts  which  are  in  his  possession 
or  power.  And  let  each  party  be  examined  upon  oath  as  to  all  items 
claimed  by  either  party,  when  required  by  his  adversary ;  his  answer,  also, 
to  be  made  in  writing. 


Knoxville.    NoTember  Term,  1816. 
JAMES   PEARSE  v.  WILLIAM  TIPTON. 

A  covenant  to  pay  costs  in  certain  suits  between  the  parties,  which  is  equivalent  to  a  covenant 
to  indemnify  the  covenantee  against  them,  may  be  enforced  in  equity. 

Quetrey  whether  a  surety,  who  has  been  discharged  at  law  of  a  contract  which  was  intended 
to  bind  him,  by  accident  or  nnskilfuhiesB  of  the  draftsman,  can  be  subjected  in  equity? 
[Citing  2  Wash.  136.] 

[85]    BiU  in  Equity.  —  Per   Curiam.      In  March,  1806,  Pearse  had 
judgment  against  William  Tipton  and  Rhea  for  a  thousand  dollars.      In 
April,  1807,  they  procured  an   injunction,  which  was  dissolved;   when 
issued,  William  Overstreet  was  surety  for  the  complainants.     William 
Tipton  and  his  sons  mortgaged  a  tract  of  land  to  him  for  his  indemnifi- 
cation.     Pearse  sued  Overstreet,  and  had  judgment  hy  confession  for 
$1272.09,  in  March  term,  1808 ;  Overstreet,  in  satisfaction  thereof,  assigned 
to  him  the  mortgage.     On  the  5th  of  April,  1808,  Pearse  gave  a  receipt  to 
Ovei^treet  for  the  judgment  and  costs.    A  writing  is  read,  purporting  to 
he  dated  the  18th  of  February,  1808,  and  to  be  subscribed  by  Overstreet, 
whose  handwriting  is  proved.     It  is  not  attested  by  a  subscribing  witness. 
It  states  a  receipt  by  Overstreet  from  Tipton  and  sons,  of  $14  for  l^ing  in 
jail  two  days,  and  for  all  damages  and  costs  for  having  been  surety  for 
Rhea  and  Tipton  in  their  bill  in  equity ;  and  that  the  mortgage  is  to  be 
,  void,  having  been  complied  with.     On  the  27th  of  July,  1808,  Pearse  filed 
his  bill  of  foreclosure ;  in  May  1813,  it  was  dismissed  for  want  of  prosecu- 
tion.    The  costs  accrued  are  $71.     On  the  30th  of  January,  1810,  Pearse 
and  William  Tipton  compromised.     Pearse  gave  a  receipt  for  $1000;  he 
received  only  $800,  the  amount  of  the  judgment,  as  well  as  the  original 
judgment,  both  in  law  and  equity,  &c.,  and  Pearse  took  from  William  Tip- 
ton a  writing  signed  by  him,  in  which  he  engages  to  pay  all  costs  that  are 
not  paid  at  this  date  in  a  suit  or  guiti  brought  against  the  said  William 
Tipton  and  Robert  Rhea  by  the  said  James  Pearse,  both  in  law  and  equity. 
[86]  The  coets  of  the  suit  at  law  against  Rhea  and  Tipton  are  yet 
unpaid  ;  also,  those  of  the  bill  to  foreclose.    Are  these  costs  to  be  paid  by 
Tipton  nnder  the  above  agreement  ?    The  costs  were  included  in  the  judg- 
ment against  Overstreet;  and  he  substituted  Tipton  in  his  place  by  the 
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assignment  of  the  mortgage.    Tipton  became  liable  to  pay  the  costs  which 
Overstreet  had  been  bound  to  pay.   This  includes  the  costs  of  the  suit  at  law 
against  Rhea  and  Tipton ;  the  costs  of  a  suit  or  suits  against  Rhea  and  Tip- 
ton by  the  said  Pearse  in  equity.     Do  these  words  include  the  suit  in 
equity  against  Tipton  ?     We  must  assign  to  them  a  meaning ;  we  must  not 
say  they  stand  for  nothing.     They  point  to  a  suit  in  equity.     And  what 
suit  is  there  brought  against  either  the  one  or  the  other  but  this  to  fore- 
close ?     It  is,  in  common  understanding,  a  suit  against  Rhea  and  Tipton  ; 
a  discharge  from  it  will  be  an  eventual  discharge  from  the  suit  at  law, 
restoring  them  to  their  primitive  situation.     Tipton  is  the  surety  of  Rhea ; 
a  discharge  of  him  will  exempt  Rhea  of  any  future  responsibility  to  him. 
Both  of  them  are  deeply  interested ;  it  is,  in  reality,  the  suit  of  both  and 
would  be  so  called  by  an  unprofessional  draftsman.     It  may  be  further  said, 
though  having  somewhat  the  appearance  of  subtlety,  that,  in  ordinary  con- 
versation and  acceptation,  a  suit  at  law  against  Rhea,  and  a  suit  in  equity 
against  Tipton,  would  be  a  suit  or  suits  against  Rhea  and  Tipton  in  law 
and  equity ;  so,  likewise,  a  suit  in  one  court  against  Rhea  and  Tipton,  and 
in  the  other  against  Tipton.     A  draftsman  not  accustomed  to  precision 
would  very  probably  describe  them  as  in  the  agreement     The  circum* 
stance  of  giving  a  receipt  for  the  principal,  not  speaking  of  the  costs, 
indicates  strongly  that  the  costs  were  supposed  to  be  provided  for  in  the 
engagement  signed  by  Tipton.     They  were  not  overlooked.    They  were 
the  subject  of  much  disputation,  at  the  very  time  when  these  writings 
were  drawn.     Silence  respecting  them  in  the  receipt  is  to  be  accounted  for 
no  [87]  otherwise  than  by  reference  to  Tipton's  undertaking,  "  not  paid 
at  this  dateJ*    Why  require  of  Tipton  to  pay  costs  unless  for  the  indemni- 
fication of  Pearse  against  a  payment  which,  otherwise,  he  would  have  to 
make  himself.     If  the  costs  receipted  for  by  Pearse  to  Overstreet  are  not 
to  be  paid  by  Tipton,  nor  yet  those  in  the  bill  of  foreclosure,  then  no  costs 
at  all  are  to  be  paid  by  him,  and  then  the  whole  agreement  is  nugatory. 
Tipton  is  liable  for  all  the  costs  which,  having  not  been  paid  to  the  proper 
officers,  he,  Pearse,  was  any  way  liable  for,  whether  by  receipting   to 
Overstreet  or  by  dismission  of  his  bill.     Indeed,  Rhea  and  Tipton  were 
originally  liable  to  the  costs  of  the  suit  at  law,  and  the  agreement  was  less 
necessary  as  to  these  than  for  the  dismission  costs,  for  which  it  was 
peculiarly  proper.    As  to  the  receipt  from  Overstreet  of  the  18th  of  Feb- 
ruary, 1808,  declaring  the  mortgage  void,  why  did  he  not  then  give  it  up 
to  Tipton  ?     Because  he  had  it  not  to  deliver,  he  had  assigned  it  to  Pearse. 
Why  did  Tipton  satisfy  the  mortgage  of  the  dOth  January,  1810?  Because 
he  owed  it,  notwithstanding  what  is  stated  in  the  receipt  of  the  18th  of 
February,  1808.    No  one  saw  the  large  payments  stated  by  the  receipt 
to  have  been  made  when  it  bears  date,  or  before.     Common  prudence 
would  have  suggested  the  propriety  of  having  all  the  proofs  necessary  to 
dispel  doubts.    Yet  there  is  no  such  proof.    Where  is  Overstreet  F  could 
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he  sot  give  much  informatioii  upon  this  subject?  He  was  not  offered. 
Jjastly,  let  us  speak  of  the  remedy  and  of  this  court's  jurisdiction.  If  a 
surety  be  discharged  at  law  by  accident  or  unskilfulness  of  the  draftsman 
of  an  obligatory  writing,  of  a  contract  which  was  intended  to  bind  him, 
some  authorities  deny  to  a  court  of  equity  the  power  to  subject  him. 
2  Wash.  136.  The  principle  of  these  an  thorites  may  be  the  correct  one. 
Here,  however,  Tipton  is  liable  to  pay  by  the  writing  he  has  signed.  And 
then  it  is  conceived  that  this  court,  in  point  of  jurisdiction,  may  proceed  to 
compel  him  to  [88]  that  indemnification  of  the  complainant  which  he  has 
undertaken. 

Decree,  that  Tipton  shall  indemnify  the  complainant  by  payment  to  be 
made  in  three  months  of  the  sums  due  for  costs  in  the  suit  at  law  against 
Rhea  and  Tipton,  and  in  the  suit  in  equity  against  William  Tipton  and  the 
other  defendants  who  were  mortgagors  in  the  mortgage  given  to  Overstreet 
and  by  him  assigned  to  Pearse.  Otherwise,  execution  to  issue  for  enforc- 
ing the  payment  thereof  for  the  use  of  such  persons  who  are  entitled  to  said 
costs.  The  said  costs  and  the  amount  thereof  shall  be  ascertained  by  the 
derk  aud  master  at  this  present  term,  and  be  reported  to  court  within 
three  days  from  this  present  day. 


Knoxville.   November  Term,  1816, 
BLOUNT  AND  M'AMT  v.  GAREN". 

If  a  trial  at  law  be  in  its  nature  final,  and  injustice  be  done  to  either  party,  without  any 
default  in  him,  either  in  pleading^or  producing  testimony,  equity  will  interfere.  But  where 
the  judgment  at  law  is  not  conclusiYe,  as  in  ejectment,  and  the  losing  party  has  the  right 
to  bring  a  new  action,  there  is  no  ground  for  coming  into  equity  till  so  many  verdicts  shall 
be  given  for  the  same  party  as  to  make  a  further  repetition  of  the  action  vexatious.  [See 
Russell  «.  Stinson,  8  Hay.  11;  Code,  8252.] 

The  Court  of  Chancery  ought  not  to  gprant  a  new  trial  for  the  sake  of  costs;  for,  to  let  the 
judgment  stand,  and  deprive  the  successfiil  party  of  oosts,  would  be  a  direct  evasion  of 
the  legal  rule  established  by  the  Act  of  Assembly. 

Discovery  of  boundaries  is  no  ground  for  coming  into  equity  after  ejectment  at  law;  it  ought 
to  have  been  applied  for  before  trial  to  be  used  as  evidence.  [Ace.  Hembree  v.  White,  2 
Tenn.  202,  and  cases  cited.] 

Equity  will  not  entertain  a  bill  for  mesne  profits  until  the  complainant  has  regained  possessiQii 
of  the  land  by  legal  means,  unless  the  application  be  founded  on  some  circumstance,  which, 
at  the  same  time  that  it  shows  the  justice  of  the  demand,  presents  difficulties  which  announce 
that  it  cannot  be  rendered  available  at  law. 

If  any  port  of  a  bill  be  a  sufficient  foundation  for  zelief,  a  demnrrer  going  to  the  whole  bill 
ought  to  be  overruled. 

The  rule  that  he  who  stands  by,  and  allows  or  encourages  another  to  buy  land,  is  estopped  to 
set  up  bis  claim  against  the  purchaser,  applies  only  to  a  person  who  has  title  at  the  time 
of  sale,  not  to  one  who  sobseqaently  acquires  a  better  title  than  the  seller.  [See  Hender- 
son V.  Overton,  2  T.  894.] 

Per  Cwriam.    This  is  a  bill  in  equity,  the  object  of  which  is  to  obtain  a 
new  trial  of  an  ^ectment,  upon  the  trial  of  wluch  in  the  circuit  court  for 
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the  county  of  Roane  a  verdict  was  given  for  the  defendant.  A  new  trial 
was  not  moved  for ;  and  divers  reasons  have  been  urged  at  the  bar  for 
retaining  the  bill  in  this  court,  all  which  will  appear  without  specifically 
reciting  the  contents  in  the  remarks  which  will  be  made  upon  it  The 
defendant  has  demurred,  and  insists  that  he  ought  not  to  be  compelled  to 
answer  it.  The  right  to  a  recovery  by  the  plaintiff  seems  to  be  probable. 
If  any  part  of  the  bill  be  a  sufficient  foundation  for  relief,  the  demurrer 
going  to  the  whole  bill  ought  to  be  overruled.  It  is  urged  in  support  of 
this  bill  that  the  remedy  at  law  by  ejectment  was  once  plain,  yet  now,  by 
the  verdict  and  judgment,  the  plaintiff  will  suffer  injustice  unless  this  court 
[88]  will  interfere.  He  has  still  the  same  remedy.  He  may  bring  a  new 
ejectment.  Should  this  court  order  a  new  trial,  and  upon  the  return  of  a 
verdict  decree  that  the  defendant  should  take  no  benefit  of  the  judgment 
complained  of,  he  would  remain  in  possession  still,  and  the  plaintiff  would 
still  be  obliged  to  bring  an  ejectment  to  recover  possession.  The  decree 
would  not  settle  the  controversy.  This  court  cannot  reverse  the  judgment. 
Should  a  decree  be  made  for  the  plaintiff?  Could  we  award  a  writ  of 
possession  and  turn  the  defendant  out  ?  It  could  not  be  done.  And  if  it 
could,  is  it  agreeable  to  the  genius  of  our  laws  to  bind  the  inheritance  by  a 
single  verdict  in  favor  of  the  plaintiff?  No.  The  parties  should  be  left  at 
liberty  till  so  many  verdicts  shall  be  given  for  a  4efendant  as  to  induce  this 
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court  to  interfere  for  his  protection  against  vexation.  Should  we  decree 
that  the  defendant  shall  be  perpetually  enjoined  from  claiming  the  lands 
in  question,  wocdd  we  not  thereby  preclude  him  from  any  ejectment  he 
might  think  proper  to  bring,  and  by  a  single  trial  bind  him  for  ever  ?  K  a 
trial  at  law  be  in  its  nature  final,  and  injustice  be  done  to  either  party, 
without  any  default  in  him  either  in  pleading  or  producing  testimony  which 
it  was  in  his  power  to  produce,  then,  indeed,  this  court  would  interfere. 
Again,  it  is  urged  that  the  defendant's  witnesses  were  corrupted,  and  the 
influence  of  powerful  men  exerted  to  produce  the  verdict.  It  is  not 
expressly  charged  that  such  influence  was  used  and  had  its  effect  But 
had  it  been  expressly  stated,  the  answer  is,  you  ought  to  have  changed  the 
venue ;  if  replied  to  this  that  the  danger  was  not  perceived  till  too  late  to 
move  for  a  change  of  venue,  the  answer  is,  he  may  now  sue  and  change  the 
venue.  If  it  be  said  that  thereby  the  plaintiff  will  be  burdened  with  the 
costs  of  the  ejectment,  the  answer  is,  we  ought  not  to  grant  a  new  trial 
merely  for  the  sake  of  costs ;  the  accessory  should  follow  the  principal,  not 
the  principal  the  accessory.  The  law  [80]  gives  costs  to  the  defendant ; 
to  let  the  judgment  remain,  and  to  deprive  the  defendant  of  costs,  would 
be  a  direct  evasion  of  the  legal  rule,  established  by  the  Act  of  Assembly.  A 
court  of  equity  has  no  right  to  do  it  The  venue  can  be  changed  in  eject- 
ment as  well  as  in  any  other  action.  The  defendant,  it  is  said,  has  obtained 
a  grant  on  false  suggestions.  Answer :  if  he  obtained  a  letter-patent  on 
lands  within  the  plaintiff's  grant,  there  is  no  necessity  for  repealbg  his 
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grant ;  the  plaintiffs,  haying  the  elder  one,  may  recover  against  him.    He 
that  holds  by  a  latter  grant  might  perhaps  impeach  the  former,  and  show 
that  it  was  obtained  from  the  State  under  circumstances  which  made  it 
voidable.     When  the  grant  is  impeached  by  allegations  aimed  directly 
against  its  existence,  the  act  of  repealing  it  is  one  which  ought  to  be  per- 
formed with  all  possible  caution  and  circumspection,  —  we  would  say,  with 
fear  and  trembling.     Shall  we  do  it  then,  in  a  collateral  way,  upon  a  com- 
plaint the  principal  object  of  which  is  to  save  the  costs  of  an  ejectment  ? 
Danlap,  it  is  said,  has  a  forged  grant  adjoining  Blount's  grant,  and  takes  in 
the  lands  in  question  if  the  boundary  be  where  Gkuren  says  it  is.     Blount 
has  no  right  to  complain  of  this,  for  it  injures  him  not  at  all ;  if  the  lands 
in  question  be  not  in  the  bounds  of  his  grant,  the  State  or  her  assignee 
is  only  injured  by  it.     He  claims  also,  it  is  said,  under  Dunlap  and  Trim- 
ble, by  a  sale  of  the  lands  in  question  for  taxes.     This  sale  is  of  no 
validity  for  any  part  of  Blount's  lands;   for  the  purchase  was  of  lands 
supposed  to  belong  to  another.     It  is  said  that  discovery  of  the  boundaries 
is  wanted  from  Garen.     Answer:  if  that  were  really  requisite,  it  ought  to 
have  been  applied  for  before  the  trial,  to  be  used  as  evidence  on  it ;  not 
come  after  trial  and  stop  the  execution  of  the  judgment  for  not  coming  in 
time.     This  land,  it  is  said,  may  have  been  sold  to  divers  persons,  and  they 
will  be  disturbed.     Answer :  they  do  not  appear,  nor  [81]  do  they  threaten 
to  bring  many  actions  against  the  complainant  which  may  be  settled  by  a 
bill.     They  are  not  parties  to  this  bill,  nor  named  in  it     It  is  said  many 
grants  and  titles  derived  under  them  are  bounded  by  the  lines  of  Blount's 
survey.    Answer :  for  aught  we  know,  they  may  be  satisfied  whether  the  one 
or  the  other  of  the  lines  in  controversy  between  Blount  and  Garen  be  estab- 
lished.    We  must  not  interfere  for  them  till  they  call  upon  us.    It  is  said 
Graren  encouraged  M'Amy  to  purchase  the  lands  in  controversy,  and  showed 
him  the  line  which  he  now  disputes  as  the  line  of  Blount's  patent    Answer : 
he  had  no  title  at  the  time  when  he  showed  this  line.    He  did  not  intend 
to  deceive  the  purchaser  and  afterwards  proceed  against  him  upon  his  pre- 
existent  and  concealed  title.    That  would  have  been  a  fraud,  which  would 
subject  him  to  be  hindered  by  injunction  from  recovering  against  the  pur- 
chaser.   If  he  afterwards  obtained  a  grant  and  the  lands  were  really  vacant, 
he  has  only  exercised  a  right  of  appropriation  which  he  had  in  common 
with  any  other  citizen.    It  is  said  he  was  a  tenant  of  these  lands  under 
Blpanf  s  title  for  many  years.     Answer :  that  obliges  him,  whilst  in  posses- 
sion, not  to  dispute  the  title  of  Blount,  and  not  to  betray  the  confidence 
reposed  in  him  by  delivering  possession  to  another.    But  this  confidence 
and  correspondent  obligation  ceases  when  the  connection  as  landlord  and 
tenant  ceases.     He  gave  up  the  possession  to  Blount  when  his  lease  or 
tenancy  determined.    He  restored  to  him  the  possession  as  he,  Blount,  had 
it  before.     It  is  said  he  claimed  as  an  occupant,  under  the  occupant  law, 
and  by  that  means  obtained  a  grant    Answer :  Blount  claimed  by  a  grant 
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which  he  says  covered  the  land,  not  by  occupancy  entitling  him  to  a  grant 
He  cannot  say  this  occupancy  Garen  held  for  me,  for  he  never  contemplated 
to  obtain  a  grant  by  means  of  it,  or  in  any  other  way.  It  is  said  the  plaintiff 
ought  to  be  allowed  to  come  here  for  an  account  of  mesne  profits.  [82] 
Answer :  mesne  profits  are  consequent  upon  the  establishment  of  the  plain- 
tiff's title ;  it  is  time  enough  to  give  him  them  afler  he  Jias  regained  the 
possession  by  legal  means.  At  any  time,  the  Court  will  not  entertain  a  bill 
for  mesne  profits,  unless  the  application  be  founded  on  some  circumstance 
which,  at  the  same  time  that  it  shows  the  justice  of  the  demand,  presents 
difficulties  which  announce  that  it  cannot  be  rendered  available  at  law. 
Allow  the  demurrer. 


Knozville.    November  Tenn,  1816, 

JONES,  ADMINISTRATOR  OF  HARRISON,  v.  BENJAMIN 
HARRISON  AND  ABNER  HARRISON. 

The  meaBure  of  damages  on  the  breach  of  a  contract  to  deliver  specific  articles,  is  their  value 
at  the  time  fixed  for  deliveiy.  [Ace.  Boss  v.  Carter,  1  Hum.  416 ;  Baird  v.  Tolliyer,  6  H. 
186.    See  Cole  v.  Sands,  1  Tenn..  106;  McDonald  v.  Hodge,  6  Haj.  86.] 

But  where  from  the  nature  of  the  relation  between  the  parties  the  thing  is  still  demandable 
in  specie,  its  value  at  the  time  of  the  judgment  or  decree  is  the  measure  of  damages. 

Thus,  where  a  trustee  sells  the  trust  property  without  permission  of  the  owner;  where  the 
defendant,  by  imposition  on  the  plaintifij  gets  from  him  property  at  great  undervalue; 
where  the  property  is  lost  and  gets  into  the  defendant's  hands;  where  the  defendant  takes 
a  chattel  from  the  tenant  for  life  and  withholds  it  fh>m  the  remainder- man;  where  a  loss 
happens  which  must  fall  either  upon  the  plaintiff  or  defendant,  and  is  made  to  fall  on  him 
who  is,  by  his  default  or  wrong,  the  cause  of  it;  in  all  these  cases,  the  increased  value 
between  the  sale  and  the  decree  must  fall  upon  the  person .  charged  with  the  property. 
[Citing  2  £q.  Cas.  Ab.  740;  1  Wash.  164;  1  Call,  602,  670.] 

Per  Curiam.  The  plaindff  was  entitled  at  the  death  of  his  mother,  by 
will  made  in  1765,  to  the  negro  in  question,  with  others,  which,  on  her  death, 
the  defendants  removed  from  Virginia  to  this  State.  The  plaintiff  sued  the 
defendant  at  law  for  these  negroes,  and  during  the  pendency  of  the  suit, 
they  caused  the  negro  to  be  sold  to  satisfy  a  debt  recovered  against  the 
plaintiff,  whereupon  the  plaintiff  sued  by  this  bill.  One  question  remaining 
yet  unsettled  by  the  Court  is,  whether  the  value  of  the  negro  sold  shall  be 
estimated  as  it  was  at  the  time  of  the  sale,  when  she  was  worth  $275,  or  at 
this  time  when  she  is  worth  $375.  This  is  exceedingly  dissimilar  to  the 
case  of  a  specific  article,  due  by  contract  on  a  certain  day,  when,  if  not 
delivered,  the  value  will  be  as  it  stood  on  the  day  of  failure.  The  thing 
itself  cannot  be  given  to  the  plaintiff  by  a  decree  of  the  Court  The  plain- 
tiff can  only  have  the  value  of  it,  which  ceases  to  be  demandable  by  him  in 
specie,  on  the  day  when  the  &ilure  occurs.  But  these  are  cases  where  the 
thing  itself  continues  to  be  demandable  to  the  time  [83]  of  making  the 
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decree ;  and  there,  it  is  demandable  by  the  plaintiff  till  it  is  perceived  it 
cannot  be  specifically  had.  He  must  therefore  take  the  value  in  lieu  of  the 
thing  itself,  and  that  value  must  be,  as  in  the  other  case,  as  it  stood  when 
he  became  entitled  to  the  equivalent.  And  when  was  that  ?  when  it  is  dis- 
covered that  the  identical  article  cannot  be  had.  This  may  be  after  the 
decree,  but  as  the  power  of  the  Court  stops  at  the  decree,  it  cannot,  of 
course,  embrace  a  future  rise  in  value.  It  must  take  that  which  exists  at 
the  time  of  the  formation  of  the  decree.  The  Court  wUl  decree  specifically 
in  case  of  a  trust,  where  the  trustee  sells  the  property  without  permission 
of  the  owner,  2  Equity  Cases  abridged,  740,  or  where  the  defendant  by 
imposition  on  the  plaintiff  gets  from  him  property  at  a  great  undervalue, 
1  Wash.  164,  or  where  property  is  lost,  and  gets  into  the  hands  of  the 
defendant ;  1  Call.  502,  509,  570,  Vide  1  Wash.  1 ;  1  Powell,  408 ;  so, 
also,  where  a  legatee  is  entitled  in  remainder  'to  a  personal  chattel,  after 
the  death  of  the  first  legatee  who  had  possession  during  her  life,  and  the 
chattel  is  taken  into  the  possession  of  the  defendant  and  sold.  The  princi- 
ple applies  too,  in  this  case,  that  where  a  loss  happens,  and  must  fall  either 
on  plaintiff  or  defendant  it  shall  fall  upon  him  who  is  by  his  de&ult  or 
wrong  done  the  cause  of  it,  rather  than  on  the  innocent  person  who  in  no 
wise  contributed  towards  it.  Then  the  increased  value  between  the  sale 
and  the  decree  is  a  loss  which  must  fall  on  one,  and  it  is  just  that  the 
defendant  should  sustain  it.  But  this  is  meant  only  of  an  increase  of 
value  in  the  very  article  itself  that  has  been  disposed  of,  not  extending 
the  idea  further. 


Knozville.    November  Term,  1816. 
JOHN  M'ALISTER  v.  JOHN  MONTGOMERY. 

Under  1784,  22,  6  (Code,  2010, 2011),  what  remains  of  the  joint  estate  of  a  partnership,  after 
the  joint  bnsiness  is  adjusted  and  debts  paid,  is  to  be  divided  probata  between  the  sorrivor 
and  the  personal  and  real  representatives  of  the  deceased;  ».  e.  the  realty  to  his  heirs,  and 
the  personalty  to  his  execator  or  administrator.  [Ace.  Teatman^s  Heirs  v.  Woods,  6  Y.  21; 
Piper  V.  Smith,  1  Head,  97,  in  both  of  which  this  case  is  cited.] 

By  this  law,  also,  the  property  in  tb^  survivor  remains  till  the  partnership  be  settled,  and  all 
sales  made  in  the  meantime  of  either  real  or  personal  estate  are  valid.  [Ace.  same  cases, 
and  Barcroft  v.  Snodgrass,  1  Cold.  445,  citing  this  case.] 

In  like  manner,  an  executor  or  administrator,  who  is  vested  with  a  property  in  all  the  person- 
alty of  the  deceased,  can  sell,  at  his  will  and  pleasure,  by  virtue  thereof,  absolutely  and 
unconditionally,  whether  the  circumstances  of  the  estate  call  for  it  or  not.  [Ace.  Sneed  o. 
Hooper,  Cooke,  200,  which  see.] 

[94]  Per  Ouriam,  The  bill  states  that  King  and  Montgomery  were 
partners  in  trade,  and  purchased  a  lot ;  that  Ejng  died  and  Montgomery 
Bold  the  lot  to  the  complainant,  who  gave  bond  to  him  for  the  porchase- 
money.  That  as  Montgomery  had  a  title  but  to  half  of  the  lot,  the  deed 
of  conveyance  which  he  had  made  vested  a  title  only  to  half  in  the  pur- 
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chaser ;  that  therefore  the  contract  ought  to  be  rescinded,  and  the  bond 
delivered  up  to  be  cancelled  and  the  deed  of  convejance-also.  The  defend- 
ant demurred.  And  now  the  question  is,  whether  a  surviving  partner,  hj 
the  laws  of  this  State,  can  sell  and  dispose  in  fee  of  the  real  estate  belcmg- 
ing  to  the  partnership.  And  that  brings  into  view  the  Act  of  1784,  c.  22, 
§  6,  ^  provided  always,  that  estates  held  in  joint  tenancy  for  the  purpose  of 
carrying  on  and  promoting  trade  and  commerce,  or  any  other  useful  work  or 
manufacture  established  and  pursued  with  a  view  of  profit  to  the  parties 
therein  concerned,  shall  be  vested  in  the  surviving  partner  or  partners  ia 
order  to  enable  him  or  them  to  settle  and  adjust  the  partnership  business, 
and  pay  off  the  debts  which  may  have  been  contracted  in  pursuit  of  the 
said  joint  business ;  but  as  soon  as  the  same .  shall  be  effected,  the  survivor 
or  survivors  shall  account  with  and  pay  and  deliver  to  the  heirs,  ezecutorsy 
administrators,  and  assigns  respectively,  of  the  deceased  partners,  all  such 
part,  share,  or  sums  of  money  as  he  or  they  may  be  entitled  to  by  virtue  of 
^e  original  agreement,  if  any,  or  according  to  his  or  their  share  or  pari 
kk  the  joint  concern,  in  the  same  manner  as  partnership  stock  is  usually 
settled  between  joint  merchants  or  the  representatives  of  their  deceased 
partners.''  To  arrive  at  a  correct  understanding  of  this  paragraph,  let  us 
take  [95]  a  view  of  the  law  as  it  stood  in  relation  to  partners,  at  and 
before  the  period  of  passing  the  Act  of  1784 ;  and,  secondly,  of  the  law  aa 
it  now  stands  under  the  operation  of  this  clause.  First,  of  the  law  anterior 
to  Mb  act  between  living  partners.  Next,  as  between  the  executors  of  a 
deceased  partner  and  the  surviving  partner.  Each  living  partner  could 
affect  the  whole  personal  property.  He  could  accept  bills  and  draw  bills 
and  make  notes  or  assumpsits  obligatory  upon  both,  or  deedspole  and  sales 
of  personal  property  divesting  out  of  both.  The  partnership  could  own 
real  estate,  their  debts  could  be  secured  by  mortgage,  or  they  might  be 
tenants  by  elegit,  statute  staple,  or  statute  merchant.  With  relation  to 
the  real  estate,  it  is  believed  that  one  could  not  pass  the  share  of  the  other ; 
it  required  the  same  ceremony  to  pass  the  estate  in  joint  tenancy  in  the 
lands  belonging  to  several  partners,  as  it  would  if  they  were  joint  tenants 
without  being  partners ;  by  livery  and  seisin,  if  the  conveyance  were  at 
common  law,  and  by  deed  executed  in  all  instances,  with  registration  in 
most  instances,  if  the  conveyance  were  not  a  common-law  one.  The  estate 
of  one  could  not  be  divested  by  the  act  of  the  other.  The  separate  or  pri* 
vate  estate  real  of  the  one  could  not  be  affected  by  the  act  of  the  other. 
Hence  the  decision  that  a  partner  could  not  execute  a  bond  or  other  deed 
which  would  be  obligatory  on  the  other.  Heirs  might  be  included  in  the 
bond,  and  if  that  were  obligatory  on  the  other,  his  heirs  might  be  sued  after 
his  death,  and  his  real  estate  affected.  If  he  could  execute  one  deed,  by  the 
same  reason  he  could  execute  another.  He  might  then  alien  or  mortgage 
all  the  real  estate  of  the  partners ;  he  might  by  deed  affect  the  realty  of  the 
other  partner  held  in  severalty.  This  was  inconsistent  with  the  well  estab- 
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tished  rale  that  one  joint  tenant  could  not  be  deprived  of  his  estate  held  in 
joint  tenancy  but  by  his  own  act.  Therefore  the  attempt  was  repelled  as 
aiming  at  an  object  sabversive  of  the  rules  of  law.  How  [86]  was  it  if 
one  died  ?  The  partnership  property  surviyed,  the  real  estate  held  in  joint 
tenancy  snnriyed  as  in  ordinary  cases.  That  excluded  the  claim  of  the  heir< 
The  descent  to  him  was  broken  and  preyented ;  he  could  never  claim  it ; 
it  conld  never  vest  in  him  but  by  conveyance  made  to  him  by  the  survivor, 
which  he  had  no  right  to  claim.  The  survivor  was  to  pay  all  debts  due 
from  the  firm,  to  ascertain  the  value  of  what  remained ;  to  ascertain  also 
the  share  thereof  that  belonged  to  the  deceased  partner  and  to  pay  his 
share  of  it  to  his  executors.  The  debts  due  from  the  partnership  survived 
and  rested  upon  him  alone.  On  the  death  of  his  partner,  the  executors  of  the 
deceased  could  not  be  called  on  to  pay  them.  He  must  of  coarse  have  all 
the  partnership  effects  to  pay  them  with.  He  must  have  power  to  sell 
them,  and  how  could  he  do  so  unless  he  had  the  property  which  he  could 
eonvey  to  and  vest  in  the  purchaser  ?  He  must  have  it  absolutely,  and 
not  upon  condition  to  sell  if  needful  for  the  payment  of  debts ;  for  who 
eoald  know,  when  he  inclined  to  become  a  purchaser,  whether  such  neces- 
sity existed  or  not ;  and  what  way  would  there  be  for  him  to  know  it? 
Most  a  purchaser  take  an  account  of  all  the  partnership  dealings,  and  as- 
certain  exactly  all  the  debts  due,  and  the  state  of  the  funds  in  the  hands 
of  the  survivor  wherewith  to  make  payment?  Impossible  I  it  could  not  be 
done.  Then  the  survivor  must  have  power  to  sell  absolutely  and  uncondi- 
tionally. He  must  of  course  have  an  absolute  and  onconditional  property 
and  dominion  over  all  the  estate  belonging  to  the  partnership  which  ^as 
capable  of  sale,  including  both  lands  and  personal  estate.  He  most  have 
to  him  and  his  heirs  a  fee-simple  estate.  He  was  liable  to  account  for  the 
value  of  00  to  the  executors  of  the  deceased,  and  to  pay  to  them  the 
deceased's  share  of  the  balance  appearing,  after  justly  accounting  for  the 
fall  value  of  aU.  It  was  so  absolutely  his  own  that  he  might  sue  for  a  debt 
in  jure  proprio,  not  naming  himself  survivor.  [87]  1  Johns.  Ca.  406 ; 
Comb.  883  ;  2  Term  Bep.  479.  If  sued,  he  might  be  sued  injure  proprio. 
If  plaintiff,  his  own  private  debt  might  be  set  off  against  the  debt  formerly 
belonging  to  the  partnership,  which  he  is  now  suing  for.  He  is  in  the  eye 
of  the  law,  to  all  purposes,  the  true  and  absolute  owner.  The  consequences 
of  these  original  rules  might  be  traced  into  their  various  branches  and 
results ;  but  it  is  useless  to  go  further  with  any  view  to  this  case.  Thus 
stood  the  law  at  and  before  the  Act  of  1784.  What  then  is  oiir  law  since 
that  act  ?  The  same  as  before  except  in  one  single  instance,  operated  by 
the  word  keirs  used  in  the  clause  we  are  investigating.  It  must  have  a 
meaning  assigned  to  it.  Had  it  not  been  for  the  proviso,  the  enacting 
dause  to  which  it  is  annexed  would  have  destroyed  the  survivorship  in 
the  case  of  partners,  and  would  have  introduced  all  the  mischi^  and  con- 
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fusion  which  that  system  is  calculated  to  avoid.  It  was  necessary  to  except 
this  case  out  of  the  enacting  clause ;  that  was  the  main  object  of  the  pro- 
yiso.  But  in  making  the  exception,  the  legislature  thought  proper  to  save 
to  the  heirs-at-Iaw  such  part  of  the  value  of  the  real  estate  vested  in  the 
survivor  and  his  heirs  which  should  remain  unexhausted  by  the  payment 
of  debts,  and  which  should  be  a  part  of  the  share  of  his  testator ;  and  there- 
fore inserted  the  word  heirs  to  give  them  a  title  to  such  moneys.  This  is 
not  new  or  strange  in  law.  Does  not  Coke  say,  if  A.  make  a  feoffment  in 
fee  to  B.  with  condition  to  be  void  if  B.  pay  to  A.  or  his  heirs  such  a  sum, 
and  then  A.  die,  that  the  money  will  belong  to  his  heirs  ?  Littleton,  389. 
This  is  exactly  agreeable  to  the  general  spirit  of  our  laws,  which,  in  case 
of  creditors,  secure  to  the  heir  the  real  estate  by  sacrifice  of  the  personal, 
so  long  as  it  is  in  being.  In  the  same  spirit,  the  word  heirs  is  here  intro- 
duced to  save  the  produce  of  the  real  estate  for  the  heir,  which,  but  for  this 
word,  would  go  to  the  executors  of  the  deceased  partner.  Suppose,  how- 
ever, the  words  "  aU  such  part,  share,  [88]  and  sums  of  money "  refer  to 
stock  composed  of  lands  and  personalty  as  well  as  money,  then  only  such 
parts  of  them  as  remain  unsold  and  unexhausted  by  the  payment  of  debts 
will  be  divisible  and  go  pro  rata  to  the  representatives  of  the  deceased ; 
that  is  to  say,  the  realty  to  the  heirs,  and  the  personalty  to  the  executors. 
The  property  in  the  survivor  remains  till  the  partnership  be  settled,  and 
all  sales  made  in  the  mean  time  are  valid.  In  like  manner  as  an  executor, 
who  is  vested  with  a  property  in  all  the  personalty  of  his  testator,  can  sell 
at  his  will  and  pleasure  by  virtue  thereof,  absolutely  and  unconditionally, 
whether  the  circumstances  of  his  testator's  estate  call  for  it  or  not.  The 
inevitable  conclusion  from  these  premises  is,  that  the  survivor  can  make  a 
valid  sale  of  the  real  estate  which  once  belonged  to  the  partnership,  and 
that  in  the  present  case  he  hath  conveyed  a  good  title  in  fee  to  the  whole 
lot  in  question  to  the  complainant. 

Demurrer  allowed,  and  the  biU  dismissed. 


Enoxville.    November  Term,  1816. 
CATHARINE  FOUT  v.  THE  STATE  OF  TENNESSEE. 

No  indictment  should  be  sent  to  the  grand  jury  vrithont  the  sanction  of  the  solicitor-general, 
proved  by  his  signature  on  some  part  of  the  indictment  [Ace.  Hite  v.  State,  9  T.  202,  citing 
this  case.    And  see  7  H.  174;  8  H.  110;  80;  M.  &  Y.  188.] 

It  is  the  daty  of  the  State's  officer  to  judge  between  the  people  and  the  goTemment;  to  be 
the  safeguard  of  the  one  and  the  advocate  for  the  rights  of  the  other;  and  he  ought  not  to 
suffer  the  innocent  to  be  oppressed  or  vexatiously  harassed,  any  more  than  those  who 
deserve  prosecution  to  escape.    [Ace.  State  t?.  Fields,  Peck,  146,  citing  this  case.] 

The  Supreme  Court  in  criminal  cases  proceeds  only  upon  writs  of  error,  not  by  appeal,  and 
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has  no  power  to  act  unless  there  be  a  final  judgment,  or  something  in  the  nature  thereof. 
[Ace.  Joslyn  v.  Sappington,  1  Tenn.  222;  State  v.  Dillon,  8  Hay.  174.  And  by  1811,  72, 
11  (Code,  3172-8176),  an  appeal  in  the  nature  of  a  writ  of  error  is  allowed  in  both  civil  and 
criminal  cases,  but  only  after  final  judgment    Code,  8169.] 

Per  Curiam.  The  court  below  was  moved  to  quash  the  indictment  for 
not  haying  a  prosecutor  indorsed  as  required  by  the  Act  of  1801,  c.  30 ; 
1803,  c.  59,  and  refused  the  motion  ;  the  now  plaintiff  in  error,  being  the 
person  indicted  in  the  court  below,  appealed.  And  now  it  is  urged  that 
the  bill  of  indictment  was  prepared  and  sent,  not  by  the  attorney-general, 
but  by  one  who  signs  himself  John  Wilkerson,  acting  as  solicitor-general. 
We  are  of  opinion,  unanimously,  that  no  indictment  ought  to  be  sent  to 
'the  grand  jury  without  the  sanction  and  approbation  of  the  [88]  solicitor- 
general,  proved  by  his  signature  on  some  part  of  the  bUl.  He  is  to  judge 
between  the  people  and  the  government ;  he  is  to  be  the  safeguard  of  the 
one  and  the  advocate  for  the  rights  of  the  other ;  he  ought  not  to  suffer  the 
innocent  to  be  oppressed  or  vexatiously  harassed,  any  more  than  those 
who  deseirve  prosecution  to  escape ;  he  is  to  pursue  guilt ;  he  is  to  protect 
innocence  ;  he  is  to  jndge  of  circumstances,  and,  according  to  their  true 
complexion,  to  combine  the  public  welfare  and  the  safety  of  the  citizens, 
preserving  both,  and  not  impairing  either ;  he  is  to  decline  the  use  of.  in- 
dividual passions,  and  individual  malevolence,  when  he  cannot  use 
them  for  the  advantage  of  the  public;  he  is  to  lay  hold  of  them 
where  public  justice,  in  sound  discretion,  requires  it  Can  these 
views  be  attained  by  leaving  prosecutions  to  every  attorney  who 
will  take  a  fee  to  prosecute?  Does  every  one  feel  the  responsibility 
imposed  by  the  oath  of  the  solicitor-general  by  his  selection  for  the 
discharge  of  these  duties,  by  the  confidence  of  the  public  reposed  in 
him,  by  a  consciousness  of  the  impartial  duties  he  owes  to  society  and  his 
country  ?  Is  every  one  actuated  for  the  solicitor-general  with  the  proud 
ambition  of  equalling  the  public  expectation,  and  proving  to  hb  country 
that  they  have  not  been  deceived  in  making  choice  of  him  ?  Is  every  one 
in  his  behalf  under  the  full  operation  of  those  thousand  feelings  excited  by 
confidence  in  his  integrity,  which  a  virtuous  mind  will  experience,  which 
nothing  but  experience  can  give  a  knowledge  of^  and  which  cannot  be  ad- 
equately represented  by  words  ?  The  designs  of  the  constitution  are  disap- 
pointed by  suffering  the  interference  of  any  other,  and  therefore  most  clearly 
it  ought  not  to  be  allowed,  not  excluding  those  temporary  ofiioers  who  are 
legally  appointed  by  the  governor  or  court  where  such  temporary  appoint- 
ments are  provided  for  by  law.  But  this  cause  comes  to  us  by  appeal ;  that 
is,  in  place  of  a  writ  of  error.  This  court  is  to  proceed  upon  writs  [100] 
of  error ;  the  term  refers  to  a  matter  supposed  to  be  known  before  the  law 
uses  it.  What  is  a  writ  of  error?  a  commission  from  the  government  to 
certain  judges,  2  Bac.  Ab.  by  Wilson,  448,  enabling  ihem  to  revise  the 
proceedings  of  an  inferior  court    The  words  of  this  commission  are,  si 
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judicium  reddttum  sit,  then,  Sdc.  2  Bac.  Ab.  by  Wilson,  452.  The  Coart 
then  has  no  power  to  act  unless  there  be  a  final  judgment  or  something  in 
the  nature  thereof,  for,  until  final  judgment,  the  inferior  court  may  correct 
and  alter  the  mistakes  complained  of.  We  must  therefore  decline  making 
any  decision  upon  this  writ  of  error. 


Enozville.    November  Term,  1816. 
GOULD  V.  HOYLE. 

The  right  of  pre-emption  and  occnpancy  differed  in  this,  that  the  first  respected  lands  to  be 
identified  by  such  means  as  the  law  shoold  prescribe,  while  the  latter  respected  lands  already 
identified  by  possession  and  residence  upon  them. 

The  Court  may,  on  the  trial  of  a  caveat,  give  the  same  judgment  in  effect  as  a  court  of  equity 
would  giye  in  the  like  case.    [See  Peck  v.  Eddington,  2  Tenn.  881.] 

Per  Curiam,  Gould  claims  a  right  of  pre-emption  of  lands  south  of 
French  Broad  and  Holston,  under  John  Jackson  the  elder.  The  caveator 
or  any  person  under  whom  he  claims  had  not  possession  on  the  6th  day  of 
Fehrnary,  1796 ;  hut  John  Jackson,  junior,  under  whom  the  caveatee  claims^ 
was  in  possession  of  the  land  in  dispute  on  that  day.  John  Jackson,  senior, 
and  John  Jackson,  junior,  agreed  on  a  conditional  line,  which  includes  the 
land  in  dispute.  John  Jackson,  senior,  transferred  his  right  to  the  caveator 
of  and  in  the  lands  in  dispute  hy  bill  of  sale.  The  conditional  line  was 
made  in  1795  or  1796.  John  Jackson,  senior,  had  a  tomahawk  improve- 
ment, or  some  chopping  done  or  brush-heaps  made,  and  he  lived  three  or 
four  miles  distant  from  the  land  in  dispute.  The  Indian  claim  to  these 
lands  was  not  extinct  on  the  6th  day  of  February,  1796,  or  at  the  time  said 
line  was  made.  The  Court  gave  judgment  for  the  [101]  defendant  and 
the  caveator  appealed  to  this  court  The  lands  south  of  French  Broad  and 
Holston  are  in  that  tract  of  country  which,  by  the  Act  of  1783,  c  2,  §  5, 
is  reserved  for  the  Cherokee  Indians,  and  is  excepted  from  entry  and  appro- 
priation by  that  act.  These  lands  were,  notwithstanding,  settled  by  num- 
bers of  persons,  who  are  noticed  by  the  Act  of  1789,  c.  1,  §  1,  paragn^[>h 
10,  '^  This  act  shall  not  prevent  the  people  residing  south  of  French  Broad, 
between  the  rivers  Tennessee  and  Big  Pigeon,  from  entering  their  pre-emp- 
tion in  that  tract,  should  an  office  be  opened  for  that  purpose  under  an  act 
of  the  present  General  Assembly."  In  1791  the  treaty  of  Holston  extin- 
guished the  Indian  claim  to  all  those  lands  lying  east  of  a  line  run  from, 
the  southern  boundary  of  this  State  north  to  a  point,  from  which  a  line  is  to 
be  extended  to  the  river  Clinch,  that  shall  pass  the  Holston  at  a  ridge  which 
divides  the  waters  running  into  Little  River  from  .those  running  into  the 
Tennessee.  The  constitution  of  this  State,  passed  the  6th  of  February^ 
1796,  notices  them  again  in  §  31,  <<  That  the  people  residing  south  of  French 
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Broad  and  Holston,  between  die  rivers  Tennesgee  and  Big  Pigeon,  are  en- 
titled to  the  right  of  pre-emption  and  occupancy  in  that  tract."    Also,  they 
are  noticed  in  a  schedule  annexed  to  the  constitution,  §  8,  which  qualifies 
the  holders  of  lands  to  act  as  freeholders  in  all  capacities  where  freehold- 
ers are  requisite.    In  1798,  the  treaty  of  Tellico  extinguished  the  Indian 
elaim  to  the  residue  of  this  tract,  which  had  not  been  extinguished  by  the 
the  treaty  of  1791.    In  1806,  the  act  of  Congress  secured  to  the  people  re- 
siding south  of  French  Broad  and  Hobton  and  west  of  Big  Pigeon  Biver, 
provided  for  by  the  **  constitution  of  the  State  of  Tennessee,  in  their  re- 
spective rights  of  occupancy  and  pre-emption,  and  shall  receive  titles  as  they 
may  respectively  claim,  including  their  improvements,  not  exceeding  640 
acres  each,  nor  exceeding  the  quantities  they  have  heretofore  claimed  re- 
spectively, according  to  their  conditional  [102]  lines,  where  such  have 
been  established,  at  a  price  not  less  than  one  dollar  per  acre."    In  the  year 
1806,  an  office  was  opened  for  the  appropriation  of  these  lands,  and  provid- 
ing for  the  settlement  of  disputes  by  caveat.    The  constitution  is  acknowl- 
edged by  the  act  of  Congress  of  1806  to  have  provided  for  residents  on  thid 
tract  of  country.    It  has  at  least  ratified  so  far  as  regards  this  subject  by 
the  Act  of  1806,  if  it  never  were  before.    This  is  as  well  done  by  the  Act 
of  1806  as  by  the  act  of  admission  of  this  State  into  the  Union,  made  shortly 
after  the  establishment  of  the  constitution,  for  both  operate  by  way  of  re- 
trospection, confirming  the  rights  secured,  as  from  the  date  of  the  constitu- 
tion.    Who  are  entitled  under  the  constitution  ?  all  those  residing  on  the 
tract    To  a  right  of  pre-emption :  of  what  ?  of  lands  to  be  appropriated 
there,  on  such  terms  as  shall  afterwards  be  prescribed  by  law,  which  it  was 
then  expected  would  at  some  future  time  be  made  by  Congress.  What  en- 
titled them  to  this  pre-emption  ?  residence  on  that  tract  of  country  when  the 
oofistitution  was  made ;  in  other  words,  on  the  6th  of  February,  1796. 
What,  under  the  constitution,  entitled  to  a  right  of  occupancy  ?  having  set- 
tled upon  a  piece  of  land,  and  being  settled  upon  it  on  that  day.    The  right 
of  pre-emption  and  occupancy  differed  in  this :  that  a  right  of  pre-emption 
respected  lands  to  be  identified  by  such  means  as  the  law  should  prescribe ; 
oocapancy  respected  lands  already  identified  by  possession  and  residence 
upon  them }  all  were  entitled  for  their  usefulness  in  opposing  a  barrier  to 
the  Indians  in  difficult  times.     Some  were  still  further  favored  with  the 
right  to  appropriate  particular  spots,  because  they  had  seated  themselves  up- 
on them  and  rendered  them  useful  by  preparation  for  the  production  of  food 
and  sustenance  for  the  population  of  the  country.     He  who  was  settled  in 
a  pardcnlar  spot  might  claim  it,  though  settled  there  for  a  time  in  defiance 
of  law ;  he  was  forgiven  for  that  in  consideration  of  the  protection  he  had 
afforded  to  the  interior.    They  [103]  had  all  settled  against  law,  and  were 
forgiven  for  it  by  the  laws  of  1789 ;  then  by  1796 ;  and  lastly  a  part  of 
them  by  1806,  having  acted  in  contravention  to  the  last  treaty  and  laws  of 
Congress  before  that  period.    It  will  not  do,  in  endeavoring  to  get  a  view 
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of  the  spirit  of  these  laws,  to  consider  their  acts  done  against  law,  as  being 
at  this  time  remembered.    They  are  all  amnestied,  covered  with  the  mantle 
of  oblivion.     He  who  was  an  occupant  had  a  right  to  appropriate,  agreeably 
to  the  rules  of  the  land  office,  as  far  as  to  his  conditional  lines,  but  not  into 
an  adjacent  tract  beyond  the  bounds  of  his  occupancy.     He  was  not  en- 
titled to  an  occupancy  and  pre-emption,  and  to  a  residence  right  and  pre- 
emption both.     He  could  contract  with  the  owner  of  a  residence  right  and 
pre-emption  not  to  go  beyond  certain  limits,  and  to  leave  all  beyond  them 
for  the  appropriation  of  the  latter.    What  shall  be  an  improvement  which 
entitles  to  a  right  of  occupancy,  is  referred  by  Act  of  1806,  c  10,  to  the 
law  of  North  Carolina,  which  is  stated  in  1778,  c.  6,  §  3.    That  requires 
that  a  house  shall  have  been  erected,  or  that  he  shall  have  cleared,  indosed, 
or  cultivated  a  part  thereof.     Agreements  are,  by  the  laws  of  North  Caro- 
lina, to  be  made  by  the  courts  the  foundation  of  their  judgment,  1779,  c  4^ 
§  5,  in  caveat  causes.     The  Court  may,  on  the  trial  of  a  caveat,  so  far  equitise 
as,  upon  equitable  matter  sufficiently  established,  to  give  the  same  judgment 
in  Qffect  as  a  court  of  equity  would  give  in  the  like  case.     Would  it  be 
equitable  then  to  restrain  the  occupant  from  extending  his  claim,  by  reason 
of  his  contract  not  to  do  so  ?     He  says  to  the  pre-emptioner  by  residence, 
if  you  will  agree  to  let  me  come  to  this  line,  without  objection,  let  the  leg- 
islature hereafter  allow  me  640  acres  or  less,  or  you  640  acres  or  less,  no 
matter  what  quantities,  I  will  agree  also  on  my  part  not  to  go  further.  We 
will  mutually  be  bound  not  to  give  disturbance  to  each  other.    The  pre- 
emptioner  does  much  for  the  occupant  by  entering  into  this  [104]  agree- 
ment.    He  withdraws  any  question  as  to  the  correct  origination  of  the  oc- 
cupant claim.     He  relieves  him  from  the  dread  of  the  objection  of  having 
been  in  possession  in  violation  of  a  law  of  the  United  States.    In  that  view, 
the  right  of  the  pre-emptioner,  at  the  time  of  the  agreement,  might  be  sup- 
posed better  than  his.     He  is  secured  by  the  agreement,  and  when  the  law 
of  1806  comes  (c  2),  and  speaks  of  occupancy  or  pre-emption,  and  legal- 
izes his  daim,  shall  he  then  be  permitted  to  forget  the  comfort  he  derived 
from  the  bargain  in  the  time  of  his  infirmity,  and  to  abandon  it  ?    No,  not 
so.     He  is  bound  upon  the  very  same  principle  as  that  which  was  adopted 
and  acted  upon  by  the  Court  in  the  case  cited  from  Newland,  109.    Grould, 
therefore,  standing  in  the  place  of  John  Jackson,  senior,  ought,  as  against 
the  caveatee,  to  be  deemed  entitled  to  a  grant  for  all  the  lands  in  controversy 
which  are  not  included  in  the  conditional  lines  in  the  occupancy  of  the  ca- 
veatee.    But  can  the  caveator  aver  that  he  is  entitled  to  a .  grant  for  the 
lands  in  controversy  within  the  survey,  and  not  within  the  conditional  lines 
of  the  caveatee  ?     He  has  not  made  an  entry,  nor  included  the  lands  he 
claims  in  a  survey.    The  original  notion  was  that,  upon  the  decision  of  a 
caveat,  he  is  entitled  to  all  the  caveatee  has  done  by  way  of  preparation  for 
the  emanation  of  a  grant.    He  is  entitled  to  the  entry,  if  the  caveatee  has 
made  one,  and  to  a  survey,  if  he  has  made  one,  of  the  land  in  dispute. 
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Other  requisites  he  most  perform  himself.  The  caveator's  part  of  the  sur- 
vey ought  to  be  so  described  in  the  eavtai  and  judgment  of  the  Court  as  to 
be  distinguishable  from  other  parts  of  the  survey.  See  1777,  c  1,  §  6.  It 
is  no  solid  objection  we  belieye,  at  this  day,  that  the  caveator  had  not  caused 
this  land  to  be  surveyed.  He  was  prevented,  perhaps,  by  the  survey  of 
the  caveatee. 

Judgment  for  the  caveator  as  to  all  the  lands  not  within  the  occupancy 
of  the  caveatee,  as  described  and  limited  by  his  oonditionsd  lines ;  but 
within  his   [106]   survey  complained  against  by  the  caveator  in  his 


Knoxville.    ITovember  Term,  1816. 
BARCLAY  M'GEE  v.  EDWARD  LYNCH. 

The  Msignee  of  ta  lumegotiable  inttrament  may  sae  the  obligor  in  the  name  of  the  obligee, 
and  a  court  of  law  wonld  hinder  the  latter  ftom  releasing  the  debt  or  receiving  the  mon^ 
or  property,  and  ooDsider  the  debt  as  belonging  to  the  assignee.  [See  1801,  6,  64  (Code, 
1967);  2  Horn.  862.] 

The  word  '*  assign  "  implies  a  covenant,  or  agreement,  that  the  assignee  shall  be  permitted  to 
receive  the  money,  and  the  assignor  will  not,  by  any  act  of  his,  defeat  him.  [Ace  6  T. 
486.] 

It  raises  a  promise  or  agreement  between  the  assignor  and  assignee,  that  if  the  money,  by 
using  proper  diligence,  cannot  be  got  from  the  obligor,  then  the  assignor  will  pay  it. 
[Orerraled  by  Lawrence  v.  Dongherty,  6  Y.  486 ;  Simpson  t7.  Moolden,  8  Cold.  429,  and 
cases  cited.] 

Bat  the  assignee  cannot  sue  a  remote  assignor,  and  it  seems  a  promise  by  sach  assignor  to  pay, 
if  the  assignee  would  sue  the  maker  and  fail  to  make  the  money,  is  without  consideration 
and  void.  And  this,  though  the  loss  sustained  by  a  promisee  to  obtain  the  benefit  of  a 
promise  made  by  the  promisor,  is  a  suiBcient  consideration.  [iSfed  $«.  See  Hall  o.  Rogeis, 
7H.6d6.] 

.  Per  Ouriam,  Lackey  gave  a  hond  to  M'Gee  for  a  horse  and  money ; 
the  horse  to  be  delivered  five  days  after,  the  money  to  be  paid  in  nine 
months.  The  note  was  dated  the  6th  of  September,  1804;  M'Gee 
assigned  it  to  Thomas  Berry  the  26th  of  March,  1805.  Berry  assigned 
to  Lynch  the  15th  of  July,  1805.  Lynch  applied  to  M'Gee  for  the 
money  the  17th  of  Jaly,  1805,  who  requested  the  plaintiff  to  sue  Lackey, 
and  promised  that  he  woold  show  property  of  Lackey  sufficient  to  satisfy 
the  judgment  if  it  should  be  obtained,  or  that  he  would  pay  the  same. 
The  same  day  Lynch  sued  Lackey,  and  obtained  judgment  in  May,  1806, 
and  the  defendant  did  not  show  the  property  nor  pay,  &c.  Verdict  for 
the  plaintiff  and  judgment  Lackey  had  nothing  to  pay  with.  After 
judgment  against  Lackey,  several  hundred  dollars  were  made  out  of  his 
property  by  executions  for  the  satisfaction  of  debts  due  to  creditors. 
Lackey,  Berry,  and  M'Gee  all  lived  in  Maryville,  or  the  vicinity  thereof. 
The  Court  refused  to  instruct  the  jury  that  the  promise  of  M'Gree  was 
within  the  statute  of  frauds  and  perjuries ;  and  also  refused  to  instruct 
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them  that  a  special  reqaeBt  was  needfhl  to  be  made  by  the  plaintiff  to 
M'Gee  to  show  the  property.  The  Conrt  instnicted  them  that  M*Gee'8 
promise,  together  with  his  assignment,  rendered  him  liable  to  the  amount 
of  the  covenant  and  the  costs  of  suit.  Judgment  for  the  pbuntiff,  upon 
which  errors  were  assigned, 

[106]  The  first  count  is,  that  M'Gee  became  liable  by  Lackey's  flEulure 
to  pay.  The  second  count  was  for  money  had  and  received  to  the  use  of 
the  plaintiff.  Lynch.  The  first  count  cannot  be  supported ;  there  is  no 
privity  between  Lynch  and  M'Gee  whence  it  could  be  implied  that  such 
a  promise  was  made.  A  promise  or  agreement  between  Berry  and 
M'Gee  is  not  by  any  law  assignable  to  Lynch.  Upon  the  first  count,  then, 
is  M'Gee  liable  to  Lynch  by  virtue  of  the  assignment  to  Berry?  The 
assignee  of  an  unnegotiable  instrument,  as  this  is,  may  sue  the  obligor  in 
the  name  of  the  obligee ;  that  is  the  effect  of  the  assignment  A  court  of 
law  would  hinder  the  obligee  from  releasing  the  debt  or  receiving  the 
'money  or  horse;  it  would  consider  the  debt  as  belonging  to  the  assignee, 
and  would  set  off  a  debt  due  from  the  assignee  to  the  obligor.  The  word 
^  assign "  implies  an  agreement  or  covenant,  if  the  assignment  be  under 
seal,  that  the  assignee  shall  be  permitted  to  receive  the  money,  and  that, 
the  obligee  will  not,  by  any  act  of  his,  defeat  him.  It  raises  a  promise  or 
agreement  between  the  assignor  and  assignee,  unless  it  appear  the  assignee 
gave  for  it  a  sum  inferior  in  value  to  the  money  and  property  called  for  in 
the  bond ;  that  if  the  money,  by  using  proper  diligence,  could  not  be  got 
from  the  obligor,  then  the  assignor  would  pay  it  to  the  assignee.  It 
is  not  believed,  though  so  intimated  in  d  Cranch,  311,  816,  819,  that  the 
assignee  can  in  equity  sue  him  who  indorsed  to  his  assignor,  there  being 
no  agreement  between  them  either  express  or  implied ;  upon  what  princi- 
ple can  it  be  done  ?  8  T.  757.  If  indeed  he  could,  then  it  would  be 
perceived  that  there  was  a  moral  obligation  which  could  be  made  the 
foundation  of  a  promise  binding  in  law.  What  is  an  assignment  by  the 
indorser  to  the  assignor  ?  The  very  same  engagement  that  is  between  the 
assignor  and  assignee ;  and  is  that  agreement,  or  promise  implied,  passed  to 
the  assignee  with  the  original  covenant  ?  It-  is  not.  In  [107]  the  case 
of  a  negotiable  paper,  every  indorsement  is  an  undertaking  to  pay  to  the 
ultimate  indorsee  upon  certain  conditions,  which,  by  the  law  merchant,  are 
transferred  to  him.  Not  so  where  the  law  merchant  does  not  apply.  It 
seems  to  follow  that  the  assignee.  Lynch,  cannot  sue  M'Gree  upon  the 
assignment  made  by  him  to  Berry.  Lynch,  however,  has  sued  him  upon 
an  express  promise  to  show  property  or  pay,  if  he.  Lynch,  would  sue 
Lackey,  which  he  did  and  obtained  judgment,  Sdc  If  a  man,  supposing 
himself  bound  when  he  is  not,  promise  to  pay,  or  do  any  other  act,  he 
shall  not  be  bound.  3  T.  757 ;  5  Bur.  2670 ;  7  T.  712.  Here  it  is  said 
he  induced  Lynch  to  sue  Lackey,  which,  before  the  defendant's  promise, 
he  would  not  have  done.  And  it  is  true  that  a  loss  sustained  by  tho 
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promiBee  to  obtain  the  benefit  of  the  promise  made  bj  the  promisor  is  a 
sofficient  consideration.  A  promise  simply  to  pay  when  he  is  not  liable  is 
not  obligatory,  because,  say  the  books,  it  is  nudum  p<ictum.  Is  it  not 
equally  ineffectual,  if  not  simple,  but  conditional  ?  do  this,  and  then  I  will 
pay ;  esp^ally  if  he  believed  that,  upon  doing  that  thing,  he,  the  promisor, 
was  liable  without  any  promise.  He  acts  wholly  under  a  mistake.  He 
is  misinformed  of  his  rights.  His  promise  is  upon  an  understood  condi- 
tion of  his  own  liability,  which  makes  it  of  no  effect  if  the  condition  do 
not  exist  or  be  not  performed.  But  it  may  be  said,  here  is  not  simply  a 
promise. to  pay,  upon  a  supposed  liability  which  does  not  exist,  but  the 
promise  is  to  take  effect  after  something  to  be  done  on  the  part  of  the 
promisee ;  he  is  to  sue  Lackey,  &c.  The  promise  in  this  respect  is  equally 
caused  by  the  mistake  of  the  promisor  as  the  simple  promise  to  pay ;  the 
BUpposel  liability  of  the  promisor  is  the  foundation  and  cause  of  it  If  it 
be  true  that  the  failure  of  an  understood  condition  will  take  from  the 
promise  its  obligatory  force,  that  may  equally  take  place  on  a  supposed 
state  of  the  law  as  on  a  supposed  state  of  [108]  the  facts.  As  was  the 
case  where  a  schoolmaster  was  applied  to  and  said  that  land  could  never 
ascend,  and  therefore,  on  the  death  of  a  brother,  decided  in  favor  of  the 
younger  of  two  surviving  brothers.  For  this  mistake  a  deed  executed  by 
the  elder  to  the  younger  was  set  aside.  Newland,  432.  It  may  be  sup- 
posed that  M'Gee  was  under  a  moral  obligation,  if  not  a  legal  one ;  that 
Lynch  might  sue  Berry,  and  then  Berry  might  sue  M^Gree  and  recover. 
That  recourse  would  depend  on  circumstances.  At  all  events.  Berry  must 
first  have  paid.  Berry,  if  any  loss  were  sustained  by  keeping  back  the 
bond  which  might  have  been  avoided  by  a  timely  return  of  it,  would  not 
be  allowed  to  recover  against  his  immediate  assignor.  If  the  consideration 
given  by  Berry  were  so  trifling  as  to  show  the  bond  was  taken  without 
recourse,  the  jury  under  the  influence  of  that  consideration  might  find  the 
&ct  The  moral  obligation  therefore  is  not  apparent,  and  cannot  be  taken 
on  a  view  of  this  case  to  have  existed. 
Judgment  of  the  Circuit  Court  reversed. 
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ARCHIBALD  ROANE,  j 
ROBERT  WHYTE,       >  Judokb. 
JOHN  HAYWOOD,       ) 

IRENE  STEPHENSON,  BY  HER  NEXT  FRIEND,  JOHN 
ERVINE,  V.  WILSON  YANDLE,  JOHN  CARR  JAMES  TUR- 
PIN,  JESSE  TURPIN,  AND  FRANCIS  MARSHALL. 

Unsoundness  in  a  horse,  amounting  to  fraud,  is  such  an  affection,  as,  if  it  does  not  take  life, 
at  least  diminishes  the  value,  presupposes  a  disease  of  some  standing,  and  a  knowledge  by 
the  vendor  of  these  drcnmstances  and  their  consequences. 

If  there  be  no  fraud,  the  failure  of  a  part,  though  the  greatest  part,  of  the  consideration, 
occasioned  by  a  subsequent  contingent  event,  to  which  the  thing  was  from  its  nature 
subject,  is  not  regarded  by  equity  as  a  reason  for  refusing  specific  performance.  [See  8 
Hay.  224;  eY.  46.] 

Besides,  the  fiulnre  of  a  part  of  the  consideration,  entering  not  into  the  essence  of  the  contract, 
lies  in  compensation. 

After  a  contract  of  sale  has  been  entered  into,  the  vendor  is  from  that  time  considered  in 
equity  to  be  trustee  of  the  purchaser,  and  the  vendee,  as  to  the  equivalent  he  is  to  give' for 
the  thing  purchased,  a  trustee  for  the  seller.    [Ace.  Graham  o.  Nelson,  6  Hum.  606.] 

In  equity,  that  which  is  agreed  to  be  done,  is  considered  as  done;  thus,  money,  agreed  to  be 
laid  out  in  land,  is  considered  as  land,  and  land  agreed  to  be  turned  into  money,  is  consid- 
ered as  money.    [Ace  7  Y.  616.] 

If,  therefore,  real  estate  be  the  subject  of  an  agreement,  the  land  contracted  to  be  purchased, 
will,  upon  the  death  of  either  of  the  parties  to  the  contract,  belong  to  the  same  persons  who 
would  have  been  entitled  to  it  had  a  conveyance  of  the  estate  been  executed. 

Consequently,  upon  the  death  of  the  vendor,  before  the  execution  of  the  conveyance,  although 
the  legal  estate  in  the  land  agreed  to  be  sold  devolves  upon  his  heir,  yet  his  executor  or 
administrator  will  be  entitled  to  receive  the  purchase-money.  So,  upon  the  death  of  the 
vendee,  his  equitable  interest  in  the  land  will  descend  to  the  heir,  or  will  pass  by  hh  will 
under  general  words  descriptive  of  real  estate.  [Ace.  2  T.  196;  Craig  v.  Leiper,  citing  this 
case;  8  Hay.  170;  1  Y.  400;  8  Head,  826.] 

Though  by  law  the  real  as  well  as  personal  estate  of  the  ancestor  be  liable  under  1784, 11, 8, 
Code,  2269,  for  the  payment  of  debts,  yet  the  inheritance  of  the  hen:  cannot  be  affected  and 
bound  without  an  opportunity  of  defence.  [Ace.  Gray  v.  Darby's  Lessee,  M.  &  Y.  401 ; 
Code,  2262  to  2270.] 

The  trust  of  the  legal  estate  of  land,  no  matter  to  whom  the  title  be  taken,  results  to  him  who 
advances  the  consideration,  and  must  be  repelled  by  proof  of  a  contrary  intent.  [Aco. 
Bobertson  v.  Maclin,  8  Hay.  70,  which  see.] 

Semble,  proof  applicable  to  the  confirmation  of  a  previous  act  done,  may  not  be  applicable  as 
proof  of  the  original  act  Thus,  the  offer  of  a  person  to  make,  with  another,  a  conveyance, 
after  a  judgment  against  them  upon  the  articles  covenanting  a  conveyance,  does  not  show 
that  he  was  originally  a  party  to  the  articles. 

Whytb,  J.  —  The  bill  states  that,  about  the  11th  of  Nov.  in  the  year  of 
our  Lord  1805,  James  and  Jesse  Turpin  of  Stuart  county,  being  entitled  by 
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their  father's  entry  to  440  acres  of  land,  part  of  a  tract  of  640  acres  lying 
partly  in  Smith  county,'to  wit,  285  acres,  agreed,  by  writing  under  their  hands, 
^  to  sell  to  William  Stephenson  a  certain  piece  of  land,  or  land  warrant, 
containing  six  hundred  and  forty  acres,  and  bind  themselves  in  the  sum  of 
$150  to  convey  the  right  to  the  said  William  Stephenson  which  they 
have  from  their  father,  but  if  said  laud  is  not  appropriated  on  the  waters  of 
Groose  Creek,  then  only  bound  to  convey  the  right  to  the  warrant  The 
locator's  part,  220  acres,  reserved  to  King  Carr,  if  land  on  Goose  Creek 
be  obtained.  If  one-half  only  be  obtained  on  Groose  Creek,  then  King 
Carr  to  Jiave  one-third  of  it  To  make  a  special  deed  from  them  and  their 
heirs  when  the  patent  comes  forward,"  that  the  consideration  of  $150  was 
paid.  William  Stephenson  died  in  September,  1806,  leaving  the  plaintiff 
Irene  his  heir-at-law,  before  the  patent  for  said  land  came  forward  to  said 
Jesse  and  James.  That  the  defendants,  Esther  and  Wilson  Yandle,  [110] 
administered  about  the  month  of  December,  1806.  But  though  the 
administrators  were  not  entitled  to  said  agreement  between  William 
Stephenson  and  Jesse  and  James  Turpin,  which  belonged  to  the  plaintiff 
Irene,  as  heir-at-law  of  William  Stephenson,  yet  the  said  Yandle,  who 
ezdnsively  took  the  management  of  said  estate,  brought  an  action  in  the 
name  of  the  said  Esther,  as  administratrix,  against  the  said  Jesse  and  James 
Tarpin,  and  recovered  judgment  thereon  for  the  sum  of  $1,890,  and  caused 
execution  thereon  to  be  levied  on  the  155  acres  in  Smith  county,  which 
said  Esther  purchased  at  $510,  and  afterwards  an  execution  was  issued 
against  the  part  of  the  land  lying  in  Sumner  county,  and  370  acres  thereof 
were  sold  to  Wilson  Yandle  for  $35 ;  and  it  being  discovered  that  a 
balance  of  said  land  remained  unsold  another  execution  issued,  and  was 
levied  thereon,  being  114  acres,  and  sold  also  to  Wilson  Yandle  for  $10. 
The  bill  further  states  that  one  James  Ogilvie  obtained  judgment  against 
the  said  administrators,  who  had  in  their  hands,  that  is  to  say  in  the  hands 
of  the  said  Yandle,  assets  more  than  sufficient  to  satisfy  the  same,  at  the 
instance  of  the  said  Yandle,  which  recovery  was  so  managed  that  the  plea 
of  fully  administered  was  found  in  favor  of  said  Yandle,  who  had  all  the 
assets,  and  against  the  said  Esther,  who  never  had  any  of  them.  And  it 
was  procured  by  the  said  Yandle  that  an  execution  upon  said  judgment,  at 
the  instance  of  said  Ogilvie,  issued  for  the  sum  of  $325,  to  be  levied  of 
the  goods  and  chattels  of  the  intestate  in  the  hands  of  the  said  Esther,  if  to 
be  found,  but,  if  not,  of  the  proper  estate  of  the  said  Esther,  which  writ 
was  levied  on  the  155  acres  purchased  by  said  Esther  as  aforesaid,  and  the 
same  was  sold  to  the  defendant  John  Carr  for  $81  or  thereabouts ;  the 
said  Carr  and  Yandle  having,  before  this  sale,  purchased  the  interest  in 
the  said  judgment  and  execution  from  the  said  OgOvie.  The  bill  further 
states  that  Yandle  and  Carr,  who  had  [111]  become  interested  therein, 
sold  255  acres,  part  of  the  370,  by  their  joint  deed,  to  the  defendant  Fran- 
cis Marshall  for  the  sum  of  $765.    The  answer  of  Yandle  admits  the 
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entry  of  the  Turpins ;  the  agreement  by  Jesse,  in  the  name  of  himself  and 
James,  with  William  Stephenson ;  answers  the  amount  of  the  debts  due  the 
estate  of  William,  his  intestate,  and  the  account  of  sales  to  be  $493 ;  says 
that  an  entry  of  William's  for  228  acres,  and  a  grant  to  Berry  for  400, 
previous  to  the  date  of  Turpin's  entry,  covered  nearly  500  acres  of  Turpin's 
claim ;  admits  an  agreement  with  Esther  Stephenson,  the  administratrix, 
that  she  should  take  out  an  attachment  in  her  own  name,  upon  the  agree- 
ment between  William  Stephenson  and  the  Turpins,  and  that  she  should 
make  the  oath  of  the  value,  because  she  deemed  the  same  more  valuable 
than  he  did,  and  that  judgment  was  recovered  thereon  to  the  amount  of 
$1,890  and  costs ;  and  the  Turpin  land  sold  thereon,  155  acres  in  Smith 
county  to  Esther  Stephenson  for  $510,  paid  by  a  credit  on  the  judgment, 
and  the  balance  of  said  land  in  Sumner,  370  acres,  to  himself  for  $35, 
and  114  acres  also  to  himself  for  $10.     He  admits  also  the  suit  brought 
by  Ogilvie  and  judgment  recovered  in  the  sum  of  $325,  and  the  claim  of 
the  said  Esther  to  the  said  155  acres  sold  thereby  to  the  defendant  for 
$81.64.    James  Turpin,  in  his  answer,  denies  the  entering  into  the  articles 
of  agreement  with  William  Stephenson,  or  authorizing  any  other  person  to 
do  so ;  says  he  received  no  part  of  the  consideration ;  admits  the  entry  and 
grant  in  favor  of  himself  and  his  brother  Jesse.     The  answer  of  Jesse 
Turpin  admits  the  entry  made  in  the  name  of  himself  and  James,  the  16th 
of  June,  1800,  and  the  issuing  of  the  grant  thereon  on  the  24th  of  August, 
1803,  and  admits  the  execution  of  the  agreement  with  William  Stephen- 
son, the  11th  of  November,  1805,  in  his  own  name  and  the  name  of  his 
brother  James,  said  James  [112]  not  being  present ;  that  he  received  for 
said  agreement  a  horse,  estimated  at  $125,  and  a  note  for  $50,  to  be  paid 
the  25th  of  December  then  next  ensuing.     That  said  horse  was  warranted 
to  be  sound,  but  in  fact  was  unsound,  being  then  diseased  with  the  yellow 
water,  of  which  he  died  in  48  hours  after  he  received  him ;  says  he  left 
the  note  of  $50  with  one  William  Dorris  to  receive  the  money  from 
Stephenson,  but  that  the  same  had  not  been  paid ;  that  he  does  not  consider 
himself  bound  to  convey  the  said  land  until  he  receive  the  value  of  said 
horse.     He  admits  the  recovery  against  him  for  $1,890,  and  says  that  aU 
his  property  was  sold  under  the  same,  and  that  he  hath,  with  his  brother 
James,  conveyed  to  King  Can*  220  acres,  the  locator's  part     The  answer 
to  John  Carr  admits  the  issuing  of  the  grant  to   the  Turpins,  24th  of 
August,  1803,  and  that,  by  order  of  Yandle  to  the  sheriff  of  Sumner,  370 
acres  of  the  Turpin  claim  were  conveyed  to  him,  and  that,  with  Yandle, 
he  conveyed  255  acres  thereof  to  Marshall  for  $765 ;  that  the  155  acres 
of  the  Turpin  claim  in  Smith  county  were  sold  to  him  as  purchaser  at 
sheriff's  sale,  under  the  judgment  of  Ogilvie  of  the  right   of   Esther 
Stephenson  to  the  same,  for  the  sum  of  $81,  and  that  he  has  gotten  a  deed 
for  the  same.    The  answer  also  sets  up  another  title  to  part  of  the  Turpin 
land  under  Berry  and  Williams.    The  answer  of  Marshall  admits  the 
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purchase  of  225  acres,  but  says  he  is  a  purchaser  for  a  valuable  considera- 
tion without  notice.     It  appears  from  the  testimony  in  this  case  that  the 
contract  between  William  Stephenson  and  Jesse  Turpin  took  place  at  the 
house  of  William  Donelson,  to  which  place  they  came  for  the  purpose  of 
trading.     That  Turpin  was  advised  to  sell,  as  the  price  was  enough  for 
the  warrant,  and  the  obtaining  the  land  was  doubtful  from  the  claims  of 
Williams  and  Barry.     That  Jesse  Turpin  got  a  horse  worth  $80  or  $100, 
and  Stephenson's  note  for  $50,  which  note,  from  [113]  the  deposition  of 
William  Dorris,  was  to  be  paid  by  Stephenson  when  cthe  title  was  made 
by  Turpin.     On  this  the  recovery  by  the  plaintiff  was  resisted  by  the 
defendant's  counsel  on  the  following  grounds.     First,  that  there  was  no 
consideration  to  the  Turpins  for  this  agreement ;  secondly,  that  if  there 
was  a  consideration,  yet  the  agreement  belonged  to  the  personal  representa- 
tive ;  thirdly,  that  James  Turpin  was  not  bound,  not  having  executed  it 
As  to  the  first  ground,  that  there  is  no  consideration ;  here  a  horse  was 
delivered  and  a  note  for  $50 ;  but,  say  they,  the  horse  was  distempered  and 
died  in  a  few  days  in  consequence  thereof;  and  this  was  known  to  Stephen- 
son at  the  time  of  transferring  him,  and  so  amounted  to  a  iraud.     The 
testimony  that  the  horse  was  sick  coming  to  Donelson's  from  having  eaten 
too  much  com,  as  Stephenson  said,  and  his  having  died  soon  after,  is  not 
evidence  of  a  distemper  or  unsoundness,  for  it  is  oflen  found  that  horses 
die  from  repletion  or  eating  too  much.     It  is  true  the  alternative  much 
oflener  takes  place,  tha(  they  recover  from  this  indisposition.    It  never  has, 
as  far  as  I  have  been  able  to  learn,  been  understood  that  a  horse  thus 
affected  has  been  considered  in  such  a  state  of  unsoundness,  even  if  death 
ensues,  as  to  taint  the  seller  with  fraud.    The  idea  accompanying  distemper 
or  unsoundness,  amounting  to  fraud,  is  such  an  affection  as,  if  it  does  not 
take  life,  at  least  diminishes  the  value,  presupposes  a  disease  of  some 
standing,  and  a  knowledge  by  the  vendor  of  these  circumstances  and  their 
consequences.     Do  the  proofe  in  this  cause  show  the  one  or  the  other  ?    It 
is  believed  they  do  not     What  are  they  ?     About  a  month  or  six  weeks 
before  the  transfer,  William  Stephenson  purchased  the  horse  from  Ogilvie, 
for  a  sound  price,  to  meet  this  case.   He  was  then  well,  and  so  remained  until 
the  journey  to  Donelson's,  and  at  some  point  in  the  journey  we  find  him 
first  indisposed.     If  he  had  been  so  before  this  time,  is  it  not  probable  it 
would  have  been  [114]  discovered,  and  would  have  been  shown  here  to 
have  been  the  case  ?    I  think  it  is  probable,  from  a  view  of  the  industry 
used  in  this  case.     Another  circumstance  repelling  the  suggestion  of  fraud 
by  William  Stephenson  in  this  case,  is  an  absence  of  those  circumstances 
usually  concomitant  therewith,  as  denial  of  facts,  evasive  conduct,  shuffling 
pretences,  and  the  presence  of  the  reverse,  open  and  ingenuous  conduct 
The  conduct  of  Jesse  Turpin,  after  this  unfortunate  event,  may  be  called 
in  to  illustrate  the  character  of  this  transaction.     Does  he  come  into  the 
neighborhood  of  William  Stephenson  and  inquire  about  the  present  distem- 
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per?  Does  he  iske  the  necessary  steps  to  discover  the  facts,  and  to 
establish  what  is  alleged  to  be  a  fraad  ?  No.  Does  he  any  equivalent  act 
whatever  indicative  of  a  belief  of  a  fraud?  No.  His  saying  he  was 
cheated  may  be  well  accounted  for  on  the  principle  of  recent  loss  and 
disappointed  hopes,  which  a  short  time  and  cool  moments  soon  rectified. 
If  there  was,  then,  no  fraud  in  this  case,  the  failure  of  a  part,  though  the 
greatest  part,  of  the  consideration,  occasioned  by  a  subsequent  contingent 
event,  to  which  the  case  was  from  its  nature  subject,  is  not  regarded  by 
equity  as  a  reason  for  not  enforcing  the  agreement.  Newland,  82.  Besides, 
the  failure  for  a  part  of  the  consideration,  entering  not  into  the  essence 
of  the  contract,  lies  in  compensation.  That  it  was  of  this  kind  plainly 
appears  from  the  nature  of  the  contract  itself,  as  proved  by  William 
Donelson's  deposition.  No  particular  circumstance  seems  to  have  been 
aimed  at,  as  being  peculiarly  within  the  view  of  the  party,  the  non-exist>- 
ence  of  which  would  have  forbidden  his  assent  It  is  the  common  case  of 
a  quantum  of  price,  or  failure  of  part-performance,  which  lies  in  compen- 
sation. The  second  point  is,  though  there  was  a  consideration,  yet  the 
agreement  belonged  to  the  personal  representative.  A  covenant  by  Jesse 
Turpin  to  convey  his  father's  land,  of  640  acres,  [115]  reserving  the 
locator's  part,  if  appropriated  on  Goose  Creek ;  if  not,  then  the  warrant  to 
convey  by  special  deed  when  the  grant  came  forward.  After  a  contract 
has  been  entered  into,  the  vendor  from  that  time  is  considered  in  equity  to 
be  trustee  for  the  purchaser,  and  the  vendee,  as  to  the  equivalent  he  is 
to  give  for  the  thing  purchased,  a  trustee  for  the  seller ;  in  consequence  of 
this  rule,  if  real  estate  be  the  subject  of  the  agreement,  the  land  contracted 
to  be  purchased  will,  upon  the  death  of  either  of  the  parties  to  the  con- 
tract, belong  to  the  same  persons  who  would  have  been  entitled  to  it  had  a 
conveyance  of  the  estate  been  executed.  Therefore,  upon  the  death  of  the 
vendor  before  the  execution  of  the  conveyance,  although  the  legal  estate 
in  the  land  agreed  to  be  sold  devolves  upon  his  heir,  yet  his  executor  or 
administrator  will  be  entitled  to  receive  the  purchase-money.  So,  upon 
the  death  of  the  vendee,  his  equitable  interest  in  the  land  will  descend  to 
his  heir,  or  will  pass  by  his  will  under  general  words  descriptive  of  real 
estate.  Newland,  48.  This  doctrine  results  from  a  well-known  rule  in 
equity,  that  what  is  agreed  to  he  done  is  considered  as  done.  Thus  money 
agreed  to  be  laid  out  in  land  is  considered  as  land,  and  land  agreed  to  be 
turned  into  money  is  considered  as  money ;  for  the  nature  of  the  thing  is 
changed  by  the  agreement,  of  which  it  is  the  business  of  a  court  of  equity 
to  enforce  the  execution.  Newland,  45.  Hence  it  follows  that,  in  the 
agreement  between  William  Stephenson  and  Jesse  Turpin,  the  latter 
became  a  trustee  for  the  former,  and  the  land  in  equity  became  his  land, 
and  upon  his  death  descended  to  his  heir,  the  complainant.  Dig.  Ch.  Ca. 
251 ;  Newland,  22,  25.  It  is  conceived  that  the-  cases  froita  Toller,  Ba. 
Ah.  and  Com.  Dig.,  respecting  a  breach  of  covenant  before  or  after  the 
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testator's  death,  which  have  been  cited  as  well  on  thQ  one  side  as  on  the 
other,  are  illustrative  of  the  present  point.  They  go  to  show  to  whom 
damages  belong  when  damages  are  [116]  incurred;. and  when  they  are, 
the  remedy  given  by  suing ;  and  it  is  immaterial  whether  the  examples 
adduced  are  these  wherein  the  damages  are  given  to  the  executor  or  to  the 
heir.  They  both  establish  the  same  principle.  To  take  one  case  for  an 
example.  If  a  man  covenants  with  a  bishop  and  his  successors  to  repair 
a  rectory  demised,  the  graritee  of  the  bishop  may  have  covenant  for  breach 
in  his  lifetime,  says  the  case;  why?  because  the  injury  is  done  to  the 
bishop's  possession.  It  follows,  that  if  the  breach  had  happened  afler  his 
death,  then  the  successor  would  have  had  covenant  for  the  breach  ;  why  ? 
because  the  injury  was  done  to  the  successor.  The  principle  of  these  rules 
is,  that  he  who  has  the  right  shall  have  the  remedy ;  he  who  receives  the 
injury  shall  have  the  recompense.  And  as  for  any  application  that  can  be 
made,  it  operates  in  favor  of  the  complainant.  Who  had  the  right  to  the 
land  by  and  under  the  agreement  ?  The  complainant  Who  would  have 
been  most  injured  upon  a  breach  ?  The  complainant  She  is  then  entitled 
to  what  ?  to  damages  ?  To  something  superior  to  damages ;  to  the  land 
itself;  and  to  this  agreement,  the  evidence  of  her  right,  the  muniment  of 
her  inheritance,  she  is  entitled  also,  and  the  administrator  is  not,  nor  ever 
was.  But  the  administrator,  by  his  counsel,  contends  that,  having  got  this 
instrument,  though  improperly,  and  having  used  it,  though  improperly,  he 
is  justifiable  on  this  ground,  that  as,  by  the  law,  the  real  as  well  as  personal 
estate  is  liable  for  the  payment  of  the  debts  of  the  intestate,  her  ancestor, 
and  as,  in  the  present  case,  the  personal  estate  was  insufficient  for  the 
payment  of  the  debts,  and  the  real  estate  must  have  contributed  to  this 
payment,  and  then  only  was  she  entitled  to  the  surplus,  if  any,  it  matters 
not  in  this  instance.  To  this  the  answer  is,  lex  non  ita  scripta  est^  and 
that  it  ought  not  to  be  so  this  case  furnishes  a  cogent  example.  It  seems 
to  be  well  settled  that  the  inheritance  of  the  heir,  or,  in  other  [117] 
words,  the  lands  of  a  minor,  shall  not  be  affected  and  bound  without  an 
opportunity  of  defence ;  that  he  shall  have  notice  of  the  claim,  and  the 
power  given  him  of  contesting  it,  before  his  lands  shall  be  charged  thereby. 
The  law,  therefore,  disallows  of  any  and  all  proceedings  that  deprive  him 
of  this  notice,  that  rob  him  of  this  defence.  1  Hay.  71.  It  Will  not  even 
intrust  his  interest  to  the  care  of  those  who  may  be  presumed  to  be  &vor- 
able,  and  embarked  in  the  same  interests ;  to  wit,  the  protection  of  the 
personal  property.  It  will  not  permit  the  establishment  of  a  claim  against 
the  personal  representative,  the  executor,  by  judgment,  even  to  affect  hfs 
inheritance,  without  a  further  proceeding  against  himself.  See  the  Act  of 
1784,  ell,  which  shows  that  in  all  cases  the  judgments  against  executors 
or  administrators,  although  these  by  the  justice  of  the  demand  may  be 
established,  and  upon  the  issues  found  respecting  the  assets,  it  must  be 
satisfied  out  of  the  real  estate  in  the  hands  of  the  heir ;  yet  an  opportunity 
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is  given,  before  he*  is  charged,  hj  having  a  scire  facia*  served  on  him 
(sect.  2)  ;  and  when  the  heir  is  a  minor,  by  having  the  scire  facias  served 
on  the  guardian ;  and  when  there  is  no  guardian,  the  Court  shall  appoint 
one  to  defend  the  suit  for  the  infant.  And  by  the  Act  of  1789,  c.  39,  in 
cases  where  the  heir  is  liable  to  the  debts  of  the  ancestor,  without  the  inter- 
vention of  the  executor  or  administrator,  by  virtue  of  land  descended  to  him ; 
yet  where  such  heir  is  a  minor,  and  having  a  guardian,  the  leading  process 
shall  be  served  on  such  guardian,  and  when  a  minor  shall  have  no  guardian, 
then  the  Court  shall  appoint  a  guardian  to  defend  the  suit  for  said  minor. 
If  the  law  is  so  careful  of  protecting  the  interests  of  the  heir,  and  of 
having  him  defended,  in  case  of  his  infancy,  by  open  and  public  and  direct 
proceeding,  will  it  permit  its  views  and  intentions  to  be  completely  evaded 
and  disappointed  by  indirect  proceedings  ?  Surely  not  The  right  then 
of  the  complainant  in  this  case,  by  the  suit  of  the  [118]  administrator  against 
the  Turpins,  is  not  affected.  Neither  is  her  right  affected  by  the  suit  of 
Ogilvie,  being  no  pai*ty  thereto,  and  it  being  res  inter  alios  acta  with  regard 
to  her. 

The  third  point  is,  that  James  Turpin,  not  having  executed  the  agree- 
ment, is  not  bound.  It  appears  from  the  testimony  of  William  Don- 
elson  that  the  father  of  the  Turpins  was  killed  by  the  Indians  at  the 
place  called  the  "  battle  ground,"  upon  Sycamore,  in  the  year  1780.  That 
he  was  entitled  to  a  pre-emption,  and  in  1783  a  certificate  was  issued  by 
the  commissioners  to  that  effect ;  that  Jesse  Turpin  was,  at  the  time  of  his 
death,  his  eldest  son.  By  the  Act  of  1783,  c.  52,  the  right  of  the  heirs  of 
those  who  died  entitled  to  pre-emptions  is  recognized  to  their  pre-emptions. 
As  the  law  stood  beforo  the  Act  of  1784,  the  eldest  son  Jesse  was  heir, 
and  entitled  to  this  pre-emption  to  the  exclusion  of  the  younger  son,  his 
brother,  the  defendant  James.  The  right  being  vested  in  Jesse,  it  remains 
to  be  inquired,  was  he  divested  of  the  right  to  this  pre-emption,  or  any 
part  thereof,  afterwards  and  beforo  the  agreement  with  William  Stephen- 
son ;  and  how  ?  On  the  sixteenth  of  June,  1800,  an  entry  was  made  in 
the  entry  taker's  office  of  Davidson  county,  in  the  joint  names  of  Jesse  and 
his  brother  James,  as  heirs  of  their  deceased  father,  James  Turpin ;  and 
on  the  twenty-fourth  of  August,  1803,  a  grant  issued  on  said  entry  to  Jesse 
and  James.  This  is  all  the  evidence  as  to  this  point.  Do  the  entry  and 
the  grant,  by  force  of  uniting  James  the  younger  brother,  with  Jesse  the 
elder  and  heir,  divest  the  heir  of  one-half,  and  vest  it  in  James  ?  It  is  a 
principle  of  law,  that,  if  a  man  purchase  an  estate,  and  does  not  take  the 
conveyance  in  his  own  name,  the  trust  of  the  legal  estate  results,  whether 
freehold  or  otherwise,  and  this  whether  taken  in  the  name  of  the  purchaser, 
or  another  jointly,  or  in  the  name  of  others  without  the  purchasers,  whether 
in  one  name  or  several,  results  to  the  man  who  advances  the  purchase- 
money,  or  to  him  from  [119]  whom  the  consideration  moved,  Sug.  414, 
•415,  418  ;  and  that  to  repel  this  principle  it  must  be  proved  that  the  man 
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from  whom  the  consideration  moved  did  not  mean  to  purchase  in  tmst  for 
himself,  but  intended  a  gift  to  a  stranger.  Sugden,  418.  Apply  this  princi- 
ple to  the  present  case.  The  entry  and  grant  operate  as  a  conveyance  to 
transfer  from  the  State  the  State's  title  to  the  land  therein  contained. 
What  is  the  consideration  ?  The  being  heir  to  James  Turpin,  who,  by 
law,  acquired  the  right  by  performing  the  meritorious  services ;  and  this 
descended  to  his  heir  Jesse,  but  this  right  did  not  descend  to  any  other  son. 
If  the  issuing  of  the  grant  in  any  other  manner  than  it  ought  to  issue,  as 
to  a  stranger  to  the  right,  or,  as  in  the  present  case,  to  a  person  entitled 
and  a  stranger  jointly,  were  to  be  evidence  of  title,  it  would  follow  that 
men's  lands  would  be  in  the  power  of  the  officers  of  the  land  office.  This 
view  of  this  part  of  the  case  would  entitle  the  complainant  to  relief  against 
the  defendant  James  Turpin,  who,  in  the  entry  and  grant,  only  can  be  con- 
sidered as  a  trustee  for  the  defendant  Jesse  Turpin.  But  the  complainant 
in  his  bill  not  having  made  the  necessary  allegations  to  bring  to  the  view 
of  the  Court  the  facts  and  circumstances  forming  this  part  of  the  case,  and 
not  resting  his  title  to  relief  on  any  facts  previous  to  the  entry  in  the  name 
of  the  Turpins,  notwithstanding  these  facts  appear  in  the  answers  and  tes- 
timony, it  is  doubtful  whether  the  Court  can  act  upon  them.  At  present 
they  think  they  cannot.  The  next  question  is,  whether  the  complainant  is 
entitled  to  relief  against  the  said  James  as  a  party  to  the  articles  of  agree- 
ment. That  he  did  not  execute  them  in  person  is  evident,  for  he  was  not 
present.  Did  he  authorize  his  brother  Jesse  to  do  so  for  him  ?  There  is 
no  testimony  of  any  express  authority  given  before  the  execution  of  the 
articles  by  Jesse ;  and  the  circumstances  for  implying  this  are  considered  too 
weak  to  warrant  such  an  inference.  The  offer  of  James,  [120]  together 
with  Jesse,  to  make  a  title  or  a  conveyance,  after  the  judgment  against 
them  upon  the  articles,  is  not  ad  idem,  James  might  have  been  willing  to 
have  done  so  without  the  previous  obligation  arising  from  the  execution  of 
the  articles,  that  is  to  say,  he  might  have  been  induced  to  do  so  by  the 
presence  of  the  judgment,  and  the  obtaining  relief  from  it,  as  the  ground  and 
object  of  his  offer.  But  it  does  not  follow  that,  because  he  was  willing 
under  these  circumstances  to  make  a  conveyance  of  his  interest,  he  was 
originally  a  party  to  the  articles ;  and  there  is  no  admission  by  him  at 
any  time,  or  other  proof,  that  he  was  so.  This  is  different  from  the  case 
of  confirmation  ;  there  a  previous  act  is  done,  and  the  proof  lies  in  showing 
a  subsequent  assent  to  such  previous  act  Here  the  proof  of  the  original 
act  is  wanting.  And  proof  that  it  is  applicable  to  the  one  case  is  by  no 
means  so  in  the  other.  Therefore  I  am  of  opinion  that  all  sales  of  the 
estate  which  Jesse  Turpin  had  by  virtue  of  the  grant  issued  by  the  State 
of  North  Carolina,  the  twenty-fourth  of  August,  1803,  should  be  set  aside, 
and  derived  under  any  writ  or  writs  of  execution  grounded  on  the  judg- 
ment obtained  by  the  administratrix  Esther  against  the  Turpins,  and  all 
sales  and  conveyances  by  any  person  claiming  under  such  sales  and  con- 
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veyances,  and  that  all  titles  and  claims  derived,  mediately  or  immediately^ 
therefrom,  he  set  aside  ;  and  that  all  sales  of  the  said  land  derived  under 
the  judgment  obtained  by  Ogilvie  against  the  administrator  and  adminis- 
tratrix of  William  Stephenson  be  set  aside,  and  all  claims  under  such 
sales.  And  that  the  complainant  be  entitled  to  the  articles  of  agreement^ 
for  the  sale  of  the  said  land,  to  her  ancestor  William  Stephenson,  and  to 
the  exclusive  possession  and  benefit  thereof,  and  be  entitled  to  all  the 
remedies  and  actions  which  her  ancestor  would  have  been  entitled  to  if 
living ;  and  the  complainant  shall  pay  to  the  said  Jesse  Turpin  $100  with- 
in one  year  from  this  day.  And  also,  that  [121]  all  persons  be  prohibited 
from  setting  up  all  or  any  remedy  to  any  action  she  may  bring,  or  be  enti- 
tled to,  which  could  not  be  set  up  against  the  ancestor. 

Roane,  J.,  after  stating  the  facts,  proceeded  thus :  On  this  state  of  the 
case,  leaving  the  defence  of  the  two  Turpins,  for  the  present,  wholly  out  of 
view,  and  considering  them  by  virtue  of  the  covenants  as  trustees  for  Wil- 
liam Stephenson  in  his  lifetime,  is  Irene  Stephenson,  the  sole  heir  of  the 
deceased,  entitled  to  any  relief  against  Yandle,  Carr,  and  Marshall  ?  or,  in 
other  words,  will  the  equitable  estate  created  by  this  covenant  descend  to. 
the  heir  and  be  vested  in  her  on  the  death  of  her  ancestor,  so  as  to  exclude 
all  right  in  the  administrators  to  intermeddle  therewith,  or  change  it  from 
real  estate  to  personal  by  any  suit  or  proceeding  to  which  the  heir  is  not  a 
party  ?  If  the  administrators  had  a  right  to  sue  the  obligors,  it  will  follow, 
as  a  necessary  consequence,  that  the  covenant  is  merged  in  the  judgment, 
and  her  equitable  right  to  the  land  is  for  ever  gone,  and  she,  as  distributee, 
can  only  claim  the  amount  recovered,  or  as  much  of  it  as  can  be  had. '  If, 
on  the  contrary,  the  administrators  had  no  right  to  commence  such  suit,  it 
appears  equally  certain  that  all  the  proceedings  on  the  attachment  and 
sales  made  of  the  land,  by  virtue  of  executions  founded  on  the  judgment, 
cannot  affect  her  interest,  but  as  to  her,  who  was  no  party,  are  absolute  nul- 
lities, and  purchasers  can  acquire  no  title.  On  the  death  of  the  ancestor, 
the  real  estate  immediately  descends,  and  vests  in  the  heir,  of  which  he 
cannot  be  divested  but  by  his  own  act  in  some  suit  or  proceeding  to  which 
he  is  either  actually,  or  in  contemplation  of  law,  a  party ;  a  bond  for  con- 
veyance of  land  in  equity  is  considered  as  land,  and  the  vendor  a  trustee 
for  the  vendee.  Here  unquestionably  the  bond  or  article  belongs  to  the 
complainant,  on  her  ancestor's  death.  Had  the  time  for  performance 
arrived,  and  breach  made  in  the  life  of  the  ancestor,  it  might  be  argued 
with  some  plltusibility  that  a  right  to  damage  [122]  had  accrued,  which,  being 
personal,  belonged  to  the  administrator.  But  perhaps  this  would  only  be 
considered  a  plausible  argument,  though  it  is  unnecessary  now  to  decide  that ' 
point,  as  the  breach  here  was  afler  the  death  of  the  ancestor.  The  admin- 
istrators had  no  ris^ht  to  the  bond,  or  to  commence  suit  on  it.  A  conse- 
quence of  this  position  is,  that  all  recoveries  on  such  bond  by  those  not 
entitled  to  it  are  absolutely  void,  as  against  the  party  who  is  entitled ;  and 
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all  purchasers  under  sales  made  by  execution,  by  virtue  of  such  void  judg- 
ment, purchase  subject  to  all  the  equity,  and  subject  to  such  claims  upon  the 
land  as  third  persons  have ;  in  the  present  case  subject  to  the  complainant's 
equity,  founded  upon  the  articles.  The  judgment  and  sales  made  by  virtue 
thereof  being  absolutely  void  as  against  the  heir,  a  subsequent  purchaser  by 
Bale  made  by  the  purchaser  at  sheriff's  sale,  cannot  protect  himself  by  the 
plea  of  want  of  notice.  This  will  include  the  purchases  made  by  Yandle 
and  Carr,  and  by  Marshall  from  them,  as  also  the  purchase  made  by  Esther 
Stephenson ;  nor  can  the  purchase  by  Carr  of  her  right  under  the  sale  made 
by  virtue  of  Ogilvie's  judgment  be  supported,  she  having  no  right ;  the 
land  could  not  be  sold  to  satisfy  Ogilvie's  judgment  without  bringing  in  the 
heir  to  defend.  Let  the  decree  be  made  to  this  effect,  and  in  substance 
agreeing  with  that  proposed  by  my  brother  judge.  Haywood,  J.,  having 
been  concerned  in  the  cause  as  counsel,  gave  no  opinion.  A  decree  was 
drawn  according  to  the  above  direction,  presented,  and  read  to  the  Courts 
and,  being  corrected  by  them,  was  ordered  to  be  put  on  record. 


Carthage.    December  Term,  1816. 

IRENE  STEPHENSON,  BY  HER  NEXT  FRIEND,  REDMOND  D. 
BERRY,  V.  ESTHER  STEPHENSON,  ADMINISTRATRIX,  AND 
WILLIAM  YANDLE,  ADMINISTRATOR  OF  WILLIAM  STEPHEN- 
SON, DECEASED. 

ThoQgh  a  party  be  not  bound  by  an  administration  acconnt  exhibited  to  the  Coonty  Coort, 
acted  on  by  the  Coart  and  passed,  yet,  if  having  this  information,  he  proceed  and  fiul  to 
show  error,  he  must  pay  costs. 

And  if  such  suit  be  by  an  infant  by  next  friend,  the  Court  will  order  that  the  costs  be  paid  by 
the  next  friend,  and  not  by  the  estate  of  the  infant 

The  Court  will  permit  any  person,  upon  his  own  judgment,  to  exhibit  a  bill  in  chancery  in 
behalf  of  an  infant,  but  at  the  risk  of  costs. 

The  true  use  of  rendering  an  administration  account  to  the  County  Court,  is  to  operate  as  a 
check  on  the  conduct  of  the  representative,  and  to  furnish  information  to  those  interested 
in  the  assets.  It  is  evidence  for  the  representative  to  show  compliance  with  that  part  of 
his  duty,  but  for  no  other  purpose,  being  tx  parte,  taken  at  his  instance,  and  upon  his 
representations.  [But  see  Stephenson  v.  Yandel,  6  Hay.  261 ;  Greenlee  v.  Hays,  1  Tenn. 
800,  and  Bashaw  v.  Blakemore,  1  Tenn.  848,  and  note.  See  also  Tumey  v.  Williams,  7  T. 
SIO,  citing  this  case;  and  now  Code,  2806;  4  Cold.  688.] 

Charges  and  disbursements  which,  under  1789, 28,  2  (Code,  2811),  the  personal  representative 
is  entitled  to  retain  for,  are  such  unavoidable  payments  of  money  without  which  the  estate 
cannot  be  collected  and  disposed  of.  [Ace.  Bryant  v.  Pucket,  8  Hay.  264,  citing  this 
case.] 

Thus,  funeral  charges,  charges  for  probate  of  the  will  or  letters  of  administration,  recording 
of  inventories,  accounts  of  sales,  orders  of  sales,  and  the  charges  of  suits  legally  brought 
for  the  benefit  of  the  estate,  or  of  defending  suits  brought  against  them,  and  the  like,  are 
allowable;  but  expenses  in  travelling  and  remaining  at  court,  and  others  of  a  similar 
nature,  are  not  allolrable.    [But  see  Code,  2801.] 
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[123]  Whtte,  J.,  delivered  the  opinion  of  himself  and  Roane,  J« 
Haywood,  J.,  had  been  concerned  as  counsel  in  the  cause,  and  gave  no 
opinion.     This  was  a  bill  brought  for  an  account  of  the  personal  estate  of 
the  intestate,  the  plaintiff's  late  father,  and  her  share  thereof  under  the  stat- 
ute of  distributions.     The  defendants  had  exhibited  the  account  of  their 
administration  to  the  county  court,  which  was  acted  upon  and  passed. 
Upon  an  investigation  of  the  items  of  said  account  in  this  court,  a  refer- 
ence to  the  clerk  and  master  and  his  report,  a  balance  appeared  in  favor  of 
said  defendants,  and,  upon  the  question  of  costs,  it  was  decreed  that  the 
complainant  should  pay  them,  for  that  the  defendants,  having  exhibited 
their  account  to  the  county  court,  had  furnished  the  complainant  with  the 
means  of  information  respecting  the  management  of  the  personal  estate,  and 
their  conduct  therein.     That,  from  the  inspection  of  this  document,  she  bad 
a  view  of  the  assets,  assisting  her  inquiry,  and  was  thereby  so  far  able  to 
see  the  state  of  her  claim  as  to  form  an  opinion  on  the  probable  result. 
That  true  it  was  she  was  not  bound  by  this  account,  and  the  disposition  of 
the  assets  therein  was  no  evidence  against  her  by  virtue  of  its  being  passed 
by  the  County  Court ;  but  if,  with  this  information,  she  chose  to  proceed 
and  failed,  she  must  abide  the  consequence ;  which,  in  the  present  instance, 
being  against  her,  she  must  pay  the  costs.     The  true  use  of  rendering  the 
account  to  the  County  Court  by  executors  and  administrators  was  intended 
to  operate  as  a  check  on  their  conduct,  and  to  furnish  information  to  those 
that  might  be  interested  in  the  [124]  assets,  as  creditors,  legatees,  and  dis- 
tributive sharers.     It  cannot  be  used  as  evidence  of  the  administration  of 
the  assets  by  the  defendants  in  any  action  brought  against  them,  further 
than  as  complying  with  that  part  of  their  administration  bond  to  the  gov- 
ernor which  requires  such  an  account  to  be  rendered.   For  all  other  purposes 
it  is  unavailing  to  them,  being  ex  parte,  taken  by  the  Court  at  their  instance, 
and  upon  their  representation.     Upon  the  report  of  the  master  stating  the 
amount  of  the  personal  assets  which  came  to  the  hands  of  the  administra- 
tors, and,  also,  the  amount  of  the  expenditures  made  by  them,  —  two 
items,  allowing  them  for  services,  were  excepted  to,  and  therefore  the  Court 
were  called  on  to  deliver  the  law  on  this  point    And  they  said  the  Act  of 
1789,  c.  23,  §  2,  directs  that  "  no  executor  or  administrator  shall  hereafter 
take,  hold,  or  retain  in  his  hands  more  of  the  deceased's  estate  than  amounts 
to  his  necessary  charges  and  disbursements,  and  such  debts  as  he  shall 
legally  pay."   '*  Charges  and  disbursements  "  are  such  unavoidable  payments 
of  money  without  which  the  estate  of  the  testator  cannot  be  collected  and 
disposed  of  for  the  benefit  of  his  creditors.     Funeral  charges,  charges  for 
the  probate  of  the  will  or  granting  letters  of  administration,  recording  of 
inventories,  accounts  of  sales,  orders  of  sales,  and  the  charges  of  suits  legally 
brought  for  the  benefit  of  the  estate,  or  of  defending  suits  brought  against 
them,  and  the  like  charges  and  disbursements,  are  allowable ;  but  expenses 
in  travelling  and  remaining  at  court,  and  others  of  a  similar  nature,  are  not 
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allowable.  These  items  are  for  services  and  expenditures  not  compre- 
hended in  the  first  class,  therefore  they  must  be  disallowed.  It  was  moved 
in  this  case,  that  the  decree  should  be  so  drawn  that  the  costs  be  paid  by 
the  next  friend  and  not  by  the  estate  of  the  infant ;  and  of  this  opinion  the 
ODurt  is.  For  the  rule  that  condemns  the  prochein  ami  in  costs  originates 
in  the  protection  that  the  Court  extends  to  infants.  The  Court,  for  the 
benefit  of  infants,  will  [125]  permit  any  person,  upon  his  own  judgment, 
at  his  own  will,  in  the  support  of  some  right  or  the  resistance  of  some  in- 
jury, to  exhibit  a  bill  in  chancery  in  behalf  of  an  infant,  without  confining 
this  permission  to  the  father,  mother,  or  other  nearest  relation.  But  while 
it  does  this,  it  is  at  the  risk  of  costs ;  otherwise,  from  pique  or  some  im- 
proper motive,  this  rule  of  protection  might  be  abused,  and  a  defendant 
unjustly  harassed.  It  is  upon  this  principle  that  the  Court  will  permit  the 
Buit  to  be  brought  without  the  consent,  or  even  the  knowledge,  of  the  infant, 
only  holding  over  the  bringer  of  the  suit  the  check  of  costs.  And  this  rule 
of  ordering  the  costs  to  be  paid  by  the  prochein  ami  seems  to  be  so  well 
established,  that  the  law  will  not  permit  the  testimony  of  the  prochein  ami 
to  be  given  in  evidence ;  nor  even  the  testimony  of  the  wife  of  the  prochein 
amij  on  account  of  this  liability.  3  Bac.  Ab.  Yerbo.  Infants ;  2  Cowper, 
29;  9  Ves.  junior,  548. 


Carthage.    Deoember  Term,  1816. 
ESPIE  V.  URIE. 

Where  a  conyeyance  of  land  is  made  to  husband  and  wife,  in  consideration  that  they  will  join 
in  a  deed  of  certain  other  land  to  the  conveyor,  and  the  husband  executes  the  deed  drawn  to 
be  signed  by  himself  and  wife,  and  then  prevents  the  wife  from  executing  it,  equity  will 
order  him  (the  deed  itself  being  sufficient  evidence  of  the  contract  within  the  statute  of 
firauds)  to  procure  his  wife  to  join  in  the  conveyance,  and  make  such  acknowledgment,  and 
undergo  such  privy  examination  as  will  be  sufficient  in  law  to  vest  title,  on  or  before  a  day 
fixed,  or,  otherwise,  that  he  pay  the  value  of  the  lands. 

And,  if  the  deed  be  executed,  an  account  of  the  rents  of  the  land  from  the  date  of  the  original 
signing  by  the  husband,  and  while  in  his  possession,  will  be  taken,  and  the  husband  decreed 
to  pay  the  saine. 

Per  Curiam.  Consisting  of  Roane  and  Whtte,  JJ.;  delivered  by 
RoANB,  J.  —  The  facts  are,  that  the  complainant  procured  William  Giles 
to  convey  to  his  daughter,  the  present  wife  of  Urie,  forty  acres  of  land,  and 
afterwards  gave  to  Francis  Urie,  and  his  wife  and  his  heirs,  by  deed,  160 
acres,  part  of  which  were  for  her  further  advancement,  and  part  for  the  forty 
acres,  which  were  to  be  conveyed  to  him  by  Urie  and  wife ;  on  the  same  day 
when  he  executed  the  coDveyance  to  Urie  and  wife  of  the  160  acres,  Urie 
executed  to  him  a  deed  for  the  forty  acres,  drawn  to  be  signed  [126]  by 
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him  and  his  wife.  In  this  deed  it  is  stated  that  these  forty  acres  were  con- 
veyed to  the  complainant  because  they  had  got  their  portion^  part,  or  share 
elsewhere.  The  wife  of  Urie  was  afterwards  about  to  execute  this  deed,  and 
line  prevented  her.  The  first  question  is,  Ought  this  contract  to  have  been 
testified  by  writing  ?  Answer :  the  deed  signed  by  Urie  is  a  proof  in  equity 
that  such  was  the  agreement,  and  no  other  writing  is  needfuL  It  proves  that 
he  contracted,  and  it  is  upon  his  contract  that  this  bill  proceeds.  He  is 
ordered  to  procure  his  wife  to  join  upon  the  same  principle  that  he  would 
be  ordered  to  get  any  other  person  to  sign  for  whose  act  he  had  undertaken. 
The  second  question  is,  What  is  the  remedy  for  the  plaintiff?  Answer :  a 
decree  that  the  defendant  shall  procure  the  wife  to  join  in  the  conveyance  on 
or  before  a  day  to  be  fixed  by  the  Court ;  or  otherwise,  that  he  shall,  after 
that  time,  pay  the  value  of  the  lands  to  the  complainant  1  Ves.  572. 
Decree  that  the  defendant  Urie  shall  cause  his  wife  Margaret  to  join  with 
him  to  execute  a  deed  for  the  forty  acres  of  land  mentioned  and  described 
in  the  complainant's  bill,  and  make  such  acknowledgment  thereof  and  to 
undergo  such  privy  examination  in  relation  thereto,  as  will  be  sufiicient  in 
law  to  vest  the  said  land  in  such  persons,  who  are  the  present  complainants, 
as  are  entitled  to  the  said  lands  under  and  by  virtue  of  the  last  will  of  the 
original  complainant,  James  Espie ;  namely,  William,  Robert,  Gfeorge,  Caty, 
and  Sally  Espie,  their  respective  heirs  and  assigns  for  ever  ;  and  if,  on  or 
before  that  day,  the  said  estate  in  fee  shall  not  be  passed  to  and  vested  in 
the  said  persons  last  mentioned  as  before  is  herein  directed,  that  then  the 
said  persons  last  named  shall  receive  from  the  said  defendant,  Urie,  the  said 
full  value  of  the  said  forty  acres  of  land  as  the  same  are  now  worth,  to  be 
ascertained  by  a  report  of  the  clerk  and  master  of  this  court,  to  be  made  to 
this  court  at  the  term  thereof  which  shall  next  ensue  the  said  [127]  failure, 
the  complainant  appl3ring  to  him  for  that  purpose  and  giving  the  usual  notice 
to  the  defendant.  And  at  the  same  time  the  said  clerk  and  master,  if  applied 
to,  as  aforesaid,  shall  report  the  yearly  value  of  the  said  forty  acres,  to  be 
rented,  from  the  day  of  the  said  deed  signed,  by  the  defendant  as  aforesaid, 
to  the  day  when  the  possession  thereof  shall  be  delivered  to  the  complainant 
by  the  defendant  Urie,  giving  credit  for  the  value  of  such  years,  in  which, 
in  the  mean  time,  the  complainant  Espie  may  have  had  possession  thereof, 
by  himself  or  tenants,  or  may  have  received  the  rents,  and  the  balance  found 
due  upon  this  account  shall  also  be  paid  by  the  defendant  to  the  said  com- 
plainants, except  sums  due  or  paid  for  rents  prior  to  the  death  of  the  t^>m- 
plainant,  which  sums  shall  be  paid  to  his  executors.  And  decree  further, 
that  the  defendant  shall  pay  the  costs  of  this  suit. 
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Carthage.    Deoember  Term,  1816. 
ARMSTRONG  v.  THOMPSON. 

Equity  will,  on  the  terms  of  paying  all  costs  both  at  law  and  in  equity,  relieve,  after  judg- 
ment at  law,  upon  a  defence  purely  legal,  where  the  defendant  answers,  and,  at  the  hearing, 
the  proof  renders  it  certain  that  the  complainant  had  satisfied  the  note  before  he  was  sued 
at  law,  although  the  defence  was  made  at  law,  but  withdrawn  on  account  of  the  absence 
of  a  witness,  and  although  it  does  not  appear  why  the  witness  was  not  present. 

Per  Ouriam.  The  facts  are,  that  Armstrong  gave  his  note  to  Thompson 
for  a  mare  purchased,  which  afterwards  he  satisfied  and  the  latter  promised 
to  deliver  up.  When  applied  to  for  it,  he  said  a  certain  person  had  got  it. 
When  sued  at  law,  Armstrong  pleaded  payment  and  set-off,  which  latter 
defence  was  opposed  by  the  application  of  the  statute  of  limitation.  His 
witness  not  being  ready  to  prove  the  facts  which  could  avoid  the  statute, 
he  withdrew  the  latter  defence.  The  proof  made  in  this  cause  rendered  it 
certain  that  the  complainant  had  satisfied  the  note  before  he  was  sued  at  law ; 
and  the  only  opposition  now  made  to  the  relief  he  prays  is,  that  the  [128] 
complainant  might  have  defended  himself  at  law.  He  might  indeed  have 
done  so,  had  his  witness  been  present  to  rebut  the  operation  of  the  act  of 
limitation.  It  does  not  appear  why  the  witness  was  not  present.  The  strict 
rule  of  a  court  of  equity,  as  established  in  England,  is  not  a  just  one  here, 
though  it  has  been  enforced  here  in  a  few  instances.  We  must  regard  the 
circumstances  of  the  country,  and  the  state  of  the  practice.  We  must  see 
that  the  same  regularity  in  law  proceedings,  and  the  same  exactness  in  carry- 
ing them  on,  cannot  be  attained  as  in  England.  The  practitioners,  many  of 
them  young  men,  just  entered  into  practice,  are  hurried  from  court  to  court, 
without  books,  and  without  the  retirement  which  is  necessary  to  enable  them 
to  proceed  with  due  circumspection.  If,  under  such  circumstances,  a  mistake 
take  place  and  injustice  is  done,  and  it  can  be  perceived  by  the  Court  that  it 
is  not  for  procrastination  nor  intentional,  but  such  as  has  occurred  without 
design,  and  without  more  negligence  than  may  often  happen,  what  shall  we 
say  ?  You  did  not  observe  formalities  and  therefore  shall  not  be  heard  ? 
No.  We  will  say  you  might,  with  all  the  care  possible,  have  done  bettter ; 
but  we  will  not  therefore  infiict  on  you  a  disproportioned  punishment  You 
shall* have  relief,  but  pay  all  the  costs  both  in  law  and  equity,  and  have  an 
injunction  for  all  that  you  have  already  paid. 

Note.  —  This  case,  and  Click  v.  Gillespie  and  Jones,  4  Hay.  4,  are  admitted  by  the 
Court  to  be  exceptions  to  the  general  rule  applicable  to  such  character  of  cases,  and 
the  decisions  are  professedly  based  on  the  peculiar  circumstances  of  the  country  and 
state  of  legal  practice  at  that  time.  The  &ilure  to  demur,  and  going  to  hearing  upon 
the  merits,  must  have  led  to  these  decisions.    See  Cooke,  242,  and  cases  cited. 

Qaery,  whether  the  case  in  Cooke's  Reports,  said,  in  4  Hay.  8,  to  be  overruled,  was 
Beeves  v.  Hogan,  Cooke,  175  ?  —  Es. 
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Carthage.    December  Term,  1816. 
STUBBLEFIELD  v.  PATTERSON. 

Equity  will  not  relieve  a  man  against  his  own  contract  nnder  seal,  npon  the  ground,  merelj, 
that  it  was  volontaiy  and  without  consideration.    [Ace.  Woodfolk  v.  Blount,  8  Hay.  147.] 

But  relief  will  be  granted  against  such  a  contract,  if  not  perfectly  fair  and  free  from  fraud; 
or  if  purchasers  or  creditors  are  affected  by  it 

Whtte,  J.,  delivered  the  opinion  of  himself  and  Roane,  J.  —  It  appears 
from  the  bill,  answer,  and  testimony  in  this  case  that  the  complainant  and 
defendant,  [129]  being  both  single  men  and  intimate  friends,  about  the  year 
1800,  the  defendant  informed  the  complainant  that  he  was  about  to  be  mar- 
ried, ilpon  which  the  complainant  told  him  that  he  would  give  him  a  piece  of 
land  as  a  gift  to  settle  on.  The  marriage  took  place,  and  the  defendant 
applied  for  performance  of  the  promise ;  upon  which  the  complainant  exe- 
cuted his  bond  to  the  defendant  in  the  penalty  of  $2,000  to  make  him  a 
title  to  320  acres  of  land  out  of  an  entry  he  then  had  of  580  acres,  particu- 
larly describing  which  part  of  said  entry  should  be  conveyed.  The  defendant 
settled  the  land  given  and  described  in  the  said  bond,  lived  thereon  several 
years,  and  made  valuable  improvements.  In  the  year  1811,  qo  conveyance 
being  made  by  the  complainant,  the  defendant  instituted  a  suit  against  him, 
upon  the  bond  aforesaid,  prosecuted  the  same  to  judgment,  and  recovered 
thereon  $433,  besides  costs  amounting  to  $87  ;  against  which  recovery  the 
complainant  prays  a  perpetual  injunction.  The  question  that  this  case 
presents  for  the  opinion  of  the  Court  is  simply,  whether  equity  will  give 
relief  upon  a  contract  under  seal  to  the  party  who  has  executed  the  same, 
upon  the  ground  that  it  was  merely  voluntary  and  without  consideration ; 
and  this  court  is  of  opinion  equity  will  not  But  it  is  to  be  observed  that 
this  is  under  the  supposition  :  first,  that  the  contract  is  perfectly  fair  and  free 
from  fraud  ;  for  if  fraud  enters  into  it,  it  vitiates  it,  as  it  does  every  transac- 
tion whatever.  And  in  such  case,  if  fraud  was  proved  to  exist,  equity  would 
give  relief.  1  Fonb.  847.  Secondly,  that  purchasers  are  not  affected  by  it. 
Sugden,  433 ;  Newland,  392.  And,  thirdly,  creditors.  In  the  present  case, 
therefore,  no  fraud  appearing,  and  the  rights  of  purchasers  and  creditors  not 
coming  in  question,  the  complainant's  bill  must  be  dismissed  with  costs. 


Carthage.    December  Term,  1816. 
VANCE  V.  LANCASTER,  ADMINISTRATOR. 

Several  deeds,  made  at  tlie  same  time  to  effect  the  same  object,  will  be  construed  as  one  assmr- 
ance,  and  each  shall  have  its  distinct  operation  to  carry  on  the  main  design ;  in  other  words, 
all  deeds  in  pari  materia  are  to  be  constrned  together. 

A  snretj,  who  pays  the  debt,  is  not  entitled  to  remuneration  for  losses  sustained  by  a  forced 
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or  hasty  sale  of  his  property  to  raise  the  money;  and  can  only  recover  fhe  money  paid, 
with  legal  interest  by  way  of  damages.  To  provide  against  other  consequences,  the  surety 
must  take  special  indemnity. 

[130]     Whyte,  J.  —  It  appeared,  in  this  case,  that  the  complainant,' 
together  with  one  Roulston,  being  indebted  to  M'Nutt,  Findlay,  &  Co.  in 
the  sum  of  $2,450,  gave  two  notes,  with  the  defendant  and  Lancaster 
sureties  for  the  same,  payable  in  1807  and  1808.     In  1811,  the  greater 
part  of  the  notes  being  unpaid,  Vance  and  Roulston  conveyed  two  tracts 
of  land  absolutely  to  Lancaster,  and  Lancaster  the  same  day  executed  a 
bond  to  them  in  $1 ,000,  stating  the  land  was  conveyed  to  Lancaster  to 
indemnify  him  in  being  their  surety,  and  that  Lancaster  agreed  to  pay 
one-third  part  of  the  balance  due  on  said  notes  to  the  said  firm.     On  the 
same  day  Lancaster  executed  another  bond  to  Vance  alone  in  $1,000,  with 
the  following  condition,  ^'  whereas  Vance  has  made  a  conveyance  to  Lan- 
caster of  640  acres,  to  keep  him  from  suffering  as  surety  for  Vance  and 
Koulston  for  a  sum  contracted  with  M'Nutt,  Findlay,    &  Co.;  now  if 
Vance  shall  pay  up  the  debt,  and  costs  if  any  there  be,  to  said  firm,  or 
keep  the  said  Lancaster  indemnified  in  any  suit  or  suits  that  may  be 
brought  against  him  on  that  account,  by  paying  up  such  costs  aforesaid,  by 
putting  sufficient  good  property  in  Smith  county,  so  as  to  keep  the  said 
John  from  damages,  or  to  pay  up  the  said  John  Lancaster  the  full  amount 
of  said  debt,  interest,  and  costs,  on  or  before  the  first  day  of  April,  1812, 
and  by  that  means,  the  said  John  Lancaster  reconvey  the  said  land  back 
to  the  said  Vance."     Lancaster  did  not  pay  the  one-third  part  or  any  part 
of  the  sum  due  to  M'Nutt,  Findlay,  &  Qo.,  and  in  the  year  1811  judg- 
ments  were  rendered  against  him,  on  the  above  notes,  for  the  balance  due. 
Before  December  term  of  said  court,  Lancaster  paid  part  of  said  recoveries 
levied  of  him  by  execution,  and  at  [131]  said  Dfecember  term,  upon  motion, 
took  judgment  against  said  Vance  and  Roulston  for  the  amount  recovered 
against  him  by  said  firm,  with  interest  and  costs,  besides  costs  of  the 
motion,  which  last  judgment  against  Vance  and  Roulston  has  been  since 
by  them  paid  to  Lancaster.     The  bill  is  brought  to  compel  a  reconveyance 
of  the  tract  of  land  before  mentioned,  conveyed  to  Lancaster  by  Vance 
upon  the  above  case.     This  is  resisted  by  the  defendant,  who  says  that  his 
property,  having  been  sold  much  under  its  value  upon  the  executions 
against  him  aforesaid  as  surety  for  complainant,  that  the  complainant  is 
not  entitled  to  a  decree  of  this  court  unless  he,  the  defendant,  is  allowed 
the  difference  money  between  the  real  value  of  his  property  and  its  product 
upon  said  execution ;  and  to  this  point  he  offered  to  introduce  testimony, 
which  was  objected  to  by  the  complainant.     This  court  is  of  opinion  that 
such  testimony  in  this  case  ought  not  to  be  received.     For  first,  admitting 
that  some  one  stipulation  in  the  bond  given  by  Lancaster  to  Vance  was 
sufiiciently  comprehensive  in  its  terms  to  carry  extraordinary  damages,  or 
the  damages  claimed  by  consequence,  yet  this  stipulation  would  be  subject 
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to  the  control  of  any  other  stipulation  contained  in  any  of  those  bonds  that 
might  have  an  operation  upon  it  if  contained  in  the  same  bond ;  for  it  is  a 
•  rule  of  law  that  several  deeds  made  at  the  same  time  to  effect  one  object 
will  be  construed  as  one  assurance,  and  each  shall  have  its  distinct  opera- 
tion to  carry  on  the  main  design ;  or,  in  other  words,  all  deeds  t»  'pcari  materia 
are  to  be  construed  together.     1  Powell,  410.     Now,  in  the  bond  given  by 
Lancaster  and  Vance  to  Roulston,  Lancaster  agrees  to  pay  a  third  part  of 
the  debt  due  and  unpaid  upon  these  notes  at  that  time,  and  there  is  no 
allegation,  even  in  the  answer,  that  he  did  this.    This  payment,  upon  a 
fair  construction  of  the  subject,  must  be  taken  to  be  a  then  present  or 
immediate  payment,  from  a  subsequent  clause  of  repayment;    and  in 
[132]  this  view,  operating  as  a  condition  precedent,  would  control  the 
operation  of  the  clause  for  extraordinary  damages ;  secondly,  upon  these 
bonds,  other  cases  are  made  by  the  parties,  the  performance  of  either  of 
which  by  Vance  discharges  his  part  of  the  obligation,  and  entitles  him  to 
have  a  performance  by  Lancaster  of  his  part.     One  of  these  cases  is 
expressed  in  these  words :  ''  Now  if  the  said  Vance  shall  pay  up  the  debt 
and  costs^  if  any  there  be,  to  the  said  firm."     Now  if  Lancaster  did  any  act 
inconsistent  with  this  case,  it  may  be  fairly  considered  as  amounting  to  a 
dispensation  therewith.     What  are  the  facts  relative  to  this  ?    Vance  hav- 
ing it  in  his  power  at  any  time  before  the  1st  of  April,  1812,  to  pay  up  the 
debt  due  to  the  firm  of  M'Nutt,  Findlay,  <&  Co.  and  costs,  for  which  Lan- 
caster was  his  surety,  in  December,  1811,  Lancaster,  by  motion  as  surety, 
takes  a  judgment  against  Vance  and  Roulston  for  the  amount  of  the  recov- 
ery of  this  debt  against  him  in  June,  1811,  with  costs.     How  do  the  rights 
of  these  parties  now  stand  ?     Lancaster,  before  and  at  the  time  he  took 
judgment  against  Vance  and  Roulston  as  their  surety,  must  have  paid  as 
surety  the  debt  due  to  M'Nutt,  Findlay,  <&  Co. ;  for  this  was  the  gist  of 
his  recovery  against  Vance  and  Roulston.     He,  at  that  time,  was  entitled 
to  these  extraordinary  damages,  if  entitled  at  all,  and  by  the  judgment  they 
must  have  past  in  rem  judicatam.     He  cannot  now  be  permitted  to  say 
that  they  were  not  then  passed  upon,  and  not  included  in  the  judgment ; 
for  the  law,  discouraging  a  multiplicity  of  suits,  will  not  permit  a  cause  of 
action  to  be  divided,  and  sustain  the  suit  for  a  part  of  the  demand  only. 
In  this  view,  also,  the  testimony  is  inadmissible.    But  again  :  Lancaster  hav- 
ing discharged  the  debt  due  to  M'Nutt,  Findlay,  &  Co.  by  this  judgment 
against  Vance  and  Roulston,  has  dispensed  with  the  payment  thereof  to  be 
made  by  Vance  on  or  before  the  first  day  of  April,  1812,  having  done  it 
himself  previous  to  that  time ;  and  having  made  Vance  and  Roulston  his 
[133]  debtors  to  the  amount  for  the  same,  —  the  testimony  offered  ought 
not  to  be  admitted. 

Roane,  J.,  stated  the  facts,  and  proceeded  thus :  The  proof  offered  by 
the  defendant  is  to  show  that  this  property  was  sold  by  the  sheriff  at  execu- 
tion sale  for  a  sum  less  than  its  real  value.    This  proof  is  objected  to  by 
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the  complmnant  on  the  ground  that  a  repayment  of  the  prindpal  sum  with 
interest  and  costs  is  all  that  can  be  required.     In  common  cases,  a  surety 
pajing  the  debt  of  his  principal  cannot  require  more  from  him  than  a 
repayment  of  the  sum  actually  paid,  with  legal  interest  on  his  money  by 
way  of  damages.     No  doubt  many  cases  of  extreme  hardship  may  arise  ; 
when  money  must  be  raised  to  satisfy  an  execution,  the  payer,  in  most 
cases,  must  incur  a  loss  either  by  voluntarily  parting  with  his  property  at 
a  low  price,  or  suffer  the  sheriff  to  sell  it  at  a  price  still  more  reduced. 
But  to  these  disadvantages  he  voluntarily  exposes  himself  when  he  becomes 
surety,  and  the  law  affords  him  no  relief  against  his  principal  for  these  con- 
sequential damages.  Our  acts  of  assembly  giving  summary  relief  to  sureties 
who  have  paid  the  debts  of  their  principal  are  predicated  on  this  principle, 
that  a  repayment  of  the  sum  paid  is  a  complete  discharge,  and  make  no 
distinction  whether  the  money  has  been  paid  by  a  sale  by  the  officer  or 
not,  or  whether  a  greater  or  a  less  sacrifice  has  been  made  in  the  value  so 
sold.    To  establish  a  different  rule  would  create  endless  confusion,  collu- 
sion, combination,  and  fraud.     The  surety  must  rest  contented  without  any 
remuneration  for  these  extraordinary  losses,  except  the  principal  volunta- 
rily repairs  them,  which,  in  some  cases,  gratitude  ought  to  excite  him  to 
do,  or  unless  there  be  an  express  stipulation  for  that  purpose.     This  leads 
to  the  principal  inquiry  in  this  case,  and  that  is,  whether  there  be  any 
such  express  stipulation  here ;  if  there  be,  it  must  be  collected  from  the 
expressions  contained  in  the  bond  given  by  Lancaster  to  Vance.     It  is  a 
penal  bond.     The  [134]  condition  was  as  follows  (here  he  recited  the 
condition  as  it  is  stated  in  the  opinion  of  the  other  judge).     It  is  believed 
that  no  obligation,  by  the  expression  used  in  this  bond,  is  created  greater 
or  other  than  existed  before.     It  only  recites  the  different  modes  of  indem- 
nity, either  of  which  were  deemed  sufficient,  and  on  the  performance  of 
which  the  land  was  to  be  reconveyed.    First,  a  payment  by  Vance  of  debt, 
interest,  and  costs  to  the  firm.     This  certainly  would  have  been  a  complete 
indemnity ;  secondly,  by  putting  a  sufficient  property  in  Smith  county,  to 
be  levied  on,  so  as  to  keep  the  said  John  Lancaster  from  damages.     If 
this  clause  had  been  the  only  stipulation,  it  is  unnecessary  to  say  how  far 
the  breach  of  such  a  contract  would  have  made  Vance  liable  to,  or  account- 
able for,  any  loss  that  may  have  accrued  from  the  difference  between  the 
real  value  of  the  property  and  that  procured  for  it  at  sheriff's  sale  ;  for  it 
seems  the  parties  had  in  view  that  a  failure  on  this  stipulation  might  take 
place ;  they  therefore  provided  another  alternative  which  would  also  operate 
as  an  indemnity ;  which  is,  thirdly,  to  pay  up  to  the  said  John  Lancaster, 
his  heirs,  &c,  the  full  amount  of  said  debt  and  interest  and  costs,  on  or 
before  the  first  day  of  April,  1812.    These  expressions  evidently  contem- 
plate a  payment  of  the  money  to  him  by  a  time  specified  to  be  a  complete 
indemnity.     There  is,  therefore,  no  reason  whatever  to  say  that  Vance  by 
bis  contract  has  placed  himself  in  any  other  or  worse  situation,  except  as 
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to  time,  than  the  law  had  placed  him.  It  follows,  as  a  consequence,  that, 
as  the  testimony  offered  would  be  wholly  immaterial,  it  could  not  have  any 
effect  in  the  decision  of  this  oause,  and  must  be  rejected. 


Carthage.   December  Temiy  1816. 
ARMSTEAD  BLEVINS  v.  JOHN  ARMSTRONG. 

The  Court  will,  in  an  equity  cause,  proceed  to  make  a  final  disposition  of  the  suit,  without 
reference  to  a  jury  or  the  clerk  and  master,  where  such  reference  would  occasion  delay, 
trouble,  and  expense  to  the  parties,  far  beyond  any  probable  advantages  to  be  gained 
thereby. 

[135]  Roane,  J.,  delivered  the  opinion  of  himself  and  Whtte,  J.  — - 
The  substance  of  the  bill  appears  to  be  that  the  defendant,  being  on  his 
way  to  North  Carolina  to  sell  a  drove  of  horses,  twentj-one  in  number, 
called  at  the  complainant's  house  in  February,  1807,  and,  being  desirous  to 
procure  some  money,  he  gave  the  complainant  a  written  power  of  attorney 
to  sell  and  transfer  a  land-warrant  of  six  hundred  and  forty  acres,  or  to 
transfer  it  as  a  pledge  for  money  he  might  borrow.    That  the  complainant 
borrowed  from  N.  Taylor  $30,  and  transferred  the  warrant  to  him  in  pledge 
for  that  sum  with  interest,  and  requested  Taylor  to  lay  the  warrant  before 
the  commissioners  for  adjudication,  which  he  afterwards  did,  and  the  war- 
rant was  adjudged  valid.     That  he  paid  the  $30  to  the  defendant,  and,  at 
his  request,  agreed  to  take  the  drove  of  horses  for  him  from  Sullivan  coun- 
ty to  Surry  county  in  North  Carolina ;  and,  in  performance  of  that  agree- 
ment, expended  $60  of  his  own  money,  for  which,  as  well  as  for  his  own 
services  in  going  and  returning,  he  has  never  received  any  recompense. 
That  there  was  a  three-year-old  colt  amongst  the  defendant's  horses  unsal- 
able, and  not  worth  more  than  $30,  which  the  complainant  took,  and  left 
one  of  his  own  of  more  value  in  lieu  thereof,  and  gave  th.e  defendant  notice 
by  letter.    That  the  complainant  paid  Taylor  the  $30  and  interest,  and  he 
was  always  ready  and  willing  to  deliver  the  warrant  to  the  defendant,  and 
transfer  it  to  him.    That  in  all  the  transactions  with  Taylor,  he  acted  as 
agent  for  the  defendant,  and  never  received  any  thing  to  his  own  use  for 
the  warrant,  and  that  the  defendant  afterward  agreed  to  let  him  keep  the 
[136]  colt  for  the  $30  he  had  paid  Taylor.     But  that  the  defendant  com- 
menced suit  against  him,  and  recovered  judgment  for  the  value  of  the  war- 
rant, and  of  the  colt  which  was  valued  at  $120.    That  Taylor  was  his 
bail  in  the  suit,  and  promised  to  attend  to  it  for  him,  as  he  was  necessarily 
absent  for  more  than  two  yeai's  from  the  State,  and,  before  his  return,  judg- 
ment was  obtained  without  any  defence.    The  bill  prays  an  injunction,  &c 
The  defendant  admits,  in  his  answer,  giving  the  complainant  a  power  to 
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sell  or  mortgage  the  warrant  to  raise  money,  but  denies  ever  having  re- 
ceived any  from  the  complainant.  Admits  he  employed  him  to  drive  the 
horses  to  Surry  county,  125  miles;  but  supposes  he  could  not  have  spent 
$60.  The  services  and  expenses  are  not  yet  paid  for.  The  complainant 
took  the  colt,  but  left  none  for  him  in  lieu  thereof.  That  he  was  worth 
$70  or  $80.  And  he  afterwards  agreed  to  let  the  complainant  keep  the 
colt,  and  that  his  services  and  expenses  should  be  allowed  out  of  his  value. 
He  admits  the  complainant  transferred  the  warrant  to  Taylor,  but  after- 
wards sold  it  to  M'Kinney,  and  gave  an  order  on  Taylor  for  it,  which  was 
afterwards  satisfied.  That  he  was  unable  to  procure  the  warrant  from 
Taylor  after  repeated  applications,  and  commenced  an  action  and  recovered 
judgment  for  the  value  of  the  warrant,  and  also  $120  for  the  colt.  That 
the  defendant  or  any  person  for  him  did  not,  on  the  trial,  claim  any  credit 
for  services  or  expenses,  nor  has  he  ever  presented  any  account  or  made 
any  claim  for  the  same.  But  the  defendant  admits  he  was  ready  and  will- 
ing, and  still  is  willing,  to  make  such  compensation  as  is  reasonable.  The 
injunction  has  been  dissolved,  and  the  complainant  prays  to  have  his  money 
refunded.  It  appears  from  the  testimony  of  M'Kinney,  compared  with 
that  of  A.  Byler  and  T.  Stewart,  that  the  complainant  had  probably  pledged 
the  warrant  to  Taylor,  and  afterwards  redeemed  it.  But  it  clearly  appears 
that  he  [137]  had  sold  the  same  warrant  to  M'Kinney,  and  gave  an  order 
on  Taylor  for  it.  That  Kennedy  sold  it  to  Stewart,  who  sold  it  to  Whit- 
son,  and  that  Taylor,  who  had  appropriated  it  to  his  ovm  use,  delivered 
another  for  the  same  quantity  of  land  to  Byler  by  Whitson's  order.  It  is 
therefore  wholly  immaterial  whether  the  complainant  was  or  was  not  the 
agent  of  the  defendant.  He  sold  the  warrant,  and  never  accounted  with 
the  defendant  for  the  value,  which  he  ought  to  have  done.  It  is  more 
difficult  to  arrive  at  any  correct  conclusion  respecting  the  other  points  in 
dispute.  The  complainant  has  never  been  paid  for  his  services  and  expen- 
ses in  taking  the  horses  to  North  Carolina.  He  says  he  expended  $60, 
besides  his  own  time  and  trouble.  The  defendant  thinks  this  sum  too  much. 
The  complainant  has  a  colt,  the  property  of  the  defendant,  which  he  says 
is  not  worth  more  than  $30.  The  defendant  says  he  is  worth  $70  or  $80, 
and  that  in  the  judgment  he  was  rated  at  $120.  On  these  points  there  is 
no  proof  on  either  side.  It  was  considered,  as  the  defendant  says,  that  the 
complainant's  services  and  expenses  should  be  allowed  out  of  the  price  of 
the  colt;  and  he  is  still  willing  to  allow  it  if  the  amount  be  ascertained. 
If  the  Court  should  undertake  to  determine  these  points  in  dispute  without 
proof,  it  would  seem  to  wander  from  the  paths  of  certainty  into  the  wild 
regions  of  conjecture ;  under  these  circumstances  the  Court  would  perhaps 
deem  it  proper  to  refer  it  to  a  jury  to  ascertain  the  value  of  the  colt,  as 
well  as  of  the  services  and  expenses ;  or  refer  it  to  the  derk  and  master  to 
report  the  value  on  such  testimony  as  the  parties  might  bring  before  him. 
Bat  as  either  of  these  courses  would  occasion  considerable  delay,  trouble, 
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and  expense  to  the  parties,  probably  to  a  far  greater  amount  than  the  sum 
which  would  be  affected  by  such,  verdict  or  report,  the  Court  will  proceed 
to  make  a  final  disposition  of  the  suit  First,  then,  as  to  the  value  of  the 
colt,  it  is  supposed  that  [138]  the  value  stated  in  the  answer,  $70  or  $80, 
is  more  likely  to  be  the  true  value  than  $30,  as  stated  in  the  bill,  because 
this  last  sum  appears  to  be  a  low  price  for  a  horse  purchased  for  market ; 
and,  also,  because  the  jury,  from  the  testimony  before  them,  assessed  his 
value  at  $120,  which  it  is  unreasonable  to  believe  they  would  have  done  if 
he  had  been  worth  only  the  paltry  sum  of  $80.  The  expense  actually 
incurred  in  taking  the  horses  from  Sullivan  county  to  Surry  in  North  Car- 
olina is  stated  by  the  complainant  to  be  $60.  The  defendant  thinks  that 
too  much,  but  does  not  say  how  much  in  his  estimation  the  expenses  would 
be.  Considering  the  distance  between  those  places,  and  the  season  in  which 
the  journey  was  performed,  we  do  not  think  the  estimate  of  expenses  to  be 
extravagant,  and  if  to  this  sum  we  add  $10  for  the  time  and  trouble  of  the 
complainant  and  his  son,  this  will  amount  to  the  value  of  the  colt,  as  esti- 
mated by  the  defendant.  And  as  the  jury  allowed  $120  for  the  colt,  for 
which,  in  the  opinion  of  the  Court,  the  plaintiff  at  law  was  not .  entitled, 
let  there  be  a  decree  that  the  defendant  pay  and  refund  to  the  plaintiff  $120, 
with  interest  thereon  from  the  date  of  the  judgment  until  paid.  It  appears 
that  no  defence  was  made  to  the  action  at  law,  nor  any  claim  to  have  a  sum 
set  off  or  allowed  ;  and  as  the  sum  was  unliquidated,  and  the  plaintiff  at 
law  could  not  know  whether  it  were  the  intention  of  the  defendant  to 
claim  by  a  set-off  or  bring  suit  for  the  amount,  he  could  not,  with  propri- 
.  ety,  make  an  allowance  which  the  other  party  might  not  intend  to  claim  in 
that  manner.  If  the  complainant  here,  on  being  sued  at  law,  chose  to  go 
abroad  and  attend  to  other  important  business,  and  to  another  suit,  rather 
than  attend  to  his  interests  here ;  or  if  he  depended  on  an  agent  who  neg- 
lected his  trust,  that  is  no  reason  why  this  defendant  should  be  considered 
as  the  guardian  of  those  interests.  The  costs  must  be  paid  by  the  oom- 
plainant 


Oarthage.    Deoember  Term,  1816. 
EDWARD  TEIL  v.  JAMES  ROBERTS. 

The  creditor  may  apply  a  payment,  if  the  debtor  does  not  make  the  application  at  the  time. 
Where  an  answer  is  not  responsive  to  a  statement  in  the  bill,  and  no  exception  is  taken,  so 

that  the  point  is  not  brought  in  issue,  it  is  as  if  not  mentioned  in  the  bill,  and  no  relief 

can  be  granted  oa  it.    [Ace.  Wilson  t;.  Carver,  4  Hay.  90;  Phillips  v.  Overton,  4  Hay.  291. 

But  see  8  Head,  176 ;  6  Sn.  644.] 
A  party  who  is  not  entitled  to  the  possession  of  documentary  evidence  is  not  obliged  to 

produce  it,  nor  to  give  notice  that  he  will  prove  its  contents,  to  enable  him  to  do  so. 

[13B]  Per  Ouriam.    Upon  this  bill,  answer,  and  replication,  the  &cts 
appear  to  be  that  Teil  gave  to  Roberts  two  notes,  upon  which  the  latter 
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obtained  judgment  at  law  for  the  principal  and  interest.     Drafts  for  money 
were  issued  bj  the  postmaster-general,  one  of  which,  for  $400  in  favor 
o£  Teil,  Roberts  received.     Two  others  in  favor  of  Teil,  to  the  amount  of 
$202.50,  Roberts  received,  but  by  Toil's  direction  he  paid  $112.50  to 
Marchbanks,  a  creditor  of  TeiL     The  part  retained,  with  the  former  sum, 
amounts  to  $490.     Roberts- was  induced  by  Teil  to  perform  additional  ser- 
vices, not  included  in  the  general  contract  for  wkich  the  notes  were  given, 
who  promised  him  that  he  should  be  paid.     The  postniasters  on  the  route 
between  Fort  Blount  and  NashviUe  were  to  assess  the  value  of  these  ser- 
vices.    They  valued  them  at  $470,  and  Roberts  applies  the  sums  received 
on  the  drafls,  and  which  he  retained,  to  the  debt  due  for  these  extra  services. 
That  leaves  a  surplus  of  $20  to  be  applied  to  the  reduction  of  the  judgment. 
Objections  are  made  by  Teil's  counsel,  which,  if  not  well  founded,  will 
leave  him  entitled  to  this  credit  only.     One  is,  that  the  valuation  of  the 
postmasters  being  reduced  into  writing  in  the  form  of  a  certificate,  and 
being  part  of  the  evidence  relied  on  for  proof  of  the  amount  of  valuation, 
the  contents  being  proved  by  Williams,  and  also  his  own  opinion  of  the 
value,  given  in  evidence,  that  the  certificate  itself  should  be  produced  or  a 
copy.     Answer :  the  evidence  is,  that  this  paper  was  sent  to  Teil,  by  his 
directions,  to  be  forwarded  to  the  postmaster-general.     What  became  of  it 
after  it  was  sent  [140]  off  to  Teil  does  not  appear.    It  does  not  appear 
that  Teil  has  the  possession  of  it ;  it  is  agreed  on  all  hands  that  he  has  not 
the  possession  of  it ;  no  notice  need  be  given  him  therefore  to  produce  it, 
and  it  is  not  insisted  upon  that  notice  should  have  been  given  to  him.    Teil 
says,  but  it  is  not  proved,  that  the  postmaster-general  has  the  possession  of 
it     K  it  be  in  his  possession,  his  certificate  or  a  copy  would  not  be  evi- 
dence, and  his  oath  proving  the  correctness  of  a  copy  is  not  to  be  expected, 
for  how  can  he  depose  to  the  genuineness  of  the  original  ?    Is  it  to  be  pre- 
sumed that  he  is  acquainted  with  the  handwritings  of  the  postmasters? 
The  best  evidence  then  which  can  be  reasonably  expected  is  that  which  has 
been  given.     This  objection  then  presents  no  solid  obstacle.     Another  may 
be  thought  of,  the  application  of  the  draft-money  by  Roberts.    The  creditor 
may  apply  it,  if  the  debtor  does  not  himself  make  the  application  at  the 
time  of  payment,  in  a  case  such  as  the  present  is.     It  is  to  be  remarked 
that  the  defendant  at  law  does  not  appear  to  have  pleaded  payment ;  it  does 
not  appear,  except  by  a  statement  in  the  bill,  that  he  attempted  to  get  a 
credit  on  the  trial  at  law  for  the  money  paid  for  the  drafts.     The  answer  is 
not  responsive  to  this  statement  in  the  billyno  exception  is  taken  to  the 
answer,  and  the  bringing  this  point  to  an  issue  is  wholly  abandoned ;  it  is 
to  be  understood  as  never  having  been  mentioned  in  the  bill  at  aU.     For 
this  neglect  of  Teil,  in  strictness,  he  is  not  entitled  to  any  relief  at  all  here. 
But  both  sides  seem  to  agree  that  such  credits  as  are  justly  allowable  shall 
be  now  given,  and  the  whole  dispute  settled.     Therefore  decree  that  for 
$20  of  the  judgment  there  shall  be  a  perpetual  injunction ;  that  the  residue 
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of  the  judgment  shall  be  paid  to  Roberts  if  not  already  paid,  for  whidi 
he  may  have  execution ;  and  that  the  costs  of  the  suits  at  law  and  of  this 
suit  shall  be  paid  by  the  complainant 


Cartilage.    December  Term,  1816. 
PEYTON  V.  BAILEY  BUTLER  AND  JOHN  BUTLER. 

The  pnrchaser  ought  to  be  discharged  from  a  contract,  if  fra\id  intervene  in  its  formation,  and 
he  rely  npon  qnalities  and  properties  as  attached  to  the  thing  purchased,  because  stated  by 
the  vendor,  which  do  not  really  exist,  and  without  which  the  purchaser  would  probably  not 
have  bought. 

Thus,  the  sale  of  a  saltpetre  cave  will  be  rescinded,  where  the  seller  held  out  that  the  title  was 
good,  and  the  production  so  much,  when  there  was  no  title,  and  the  product  fell  far  short 
of  the  representation. 

Form  of  decree  in  case  of  rescission,  where  part  of  the  consideration  has  been  paid,  and  notes 
outstanding  for  the  residue  in  the  hands  of  the  defendants  and  others. 

Damages  which  will  be  allowed  must  be  the  immediate  result,  not  the  remote  consequence,  of 
the  breach  of  contract.  And,  therefore,  expenses  incurred  in  erecting  a  fhmace  and  other 
buildings,  after  the  purchase,  cannot  be  taken  into  view.  [Ace  Aaddl  v.  Sutheriand, 
Peck,  126,  citing  this  case;  and  see  the  editor's  note  to  that  case.] 

[141]  P^  Curiam.  The  facts  are,  that  in  January,  1813,  the  defendants, 
claiming  a  right  derived  under  the  entry  of  one  Petrie,  sold  their  shares  of 
it  to  the  complainant.  It  was  an  entry  of  a  saltpetre  cave.  He  gave  divers 
notes  for  the  payment  of  the  purchase-money,  some  to  persons  that  the  defend- 
ants owed,  and  some  to  themselves  respectively.  The  greater  part  of  these 
notes  has  heen  paid.  The  entry  is  included  within  the  bounds  of  lands  granted 
in  1795  to  S.  Donnelson.  The  entry  was  therefore  void  which  Petrie  made, 
and  which  the  defendants  sold.  Bailey  Butler,  who  made  the  contract, 
stated  the  value  of  the  cave  to  be  $20,000.  The  cave  was  rented  to  several 
persons  to  be  used  till  each  made  a  certain  quantity  of  saltpetre ;  the  rent 
of  8500  pounds  of  saltpetre  was  by  the  contract  to  be  paid  to  the  com- 
plainant, and  Bailey  and  Butler  refused  to  give  up  the  notes  securing  the 
payments.  The  produce  was  stated  by  Bailey  and  Butler  to  be  six  pounds 
for  every  bushel  of  dirt  in  1801,  and  that  it  would  be  more  afterwards.  It 
was  far  inferior  to  this  representation.  What  is  the  law  to  be  applied  to 
this  statement?  If  in  the  formation  of  a  contract,  fraud  intervene,  and  mix 
in  it,  and  the  purchaser  rely  upon  qualities  and  properties  as  attached  to 
the  thing  purchased,  because  stated  by  the  latter,  which  do  not  really  exist, 
and  they  are  such,  without  which  the  purchaser  probably  would  not  have 
purchased,  then  the  vendee  ought  to  be  discharged  from  it.  1  Ppwell  on 
Contracts,  147 ;  Newland,  852, 358.  Here  is  no  title,  when  the  vendet*MA 
out  there  was  a  good  one.  The  complainant  was  a  trespasser  by  his  entr%« 
and  is  liable  to  the  action  of  the  true  owner.  The  cave  is  not  of  the  val^te 
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represented,  nor  is  the  [142]  product  of  the  dirt  any  thing  equal  to  the 
representation.    It  is  true  that  this  statement  of  facts  is  supported  by  the 
oath  of  a  single  witness,  but  the  oath  is  corroborated  by  the  circumstance 
of  the  grant  produced,  which  issued  to  Stockly  Donnelson,  and  again  by  the 
sum  given  for  the  cave,  which  was  $2,571.     The  claim  of  the  complainant 
for  expenses,  incurred  in  erecting  a  furnace  and  other  buildings  after  the 
purchase,  cannot  be  taken  into  view.    These  erections  were  not  a  part  of 
the  contract,  but  were  made  by  the  complainant  by  his  own  choice  in  con- 
sequence of  the  bargain.    If  we  allow  damages  upon  the  first  consequence, 
then  also  upon  the  second,  third,  and  thousandth.    The  failure  of  a  post- 
master to  deliver  a  letter,  giving  liberty  to  pay  by  a  certain  day  for  a  lottery 
ticket,  price  one  dollar,  would  make  him  liable  to  pay  to  him  the  letter  was 
addressed  to  the  sum  of  $20,000,  should  that  ticket  afterwards  turn  out  to 
be  a  prize  for  $20,000.    In  short,  the  absurdity  of  such  damages  is  well 
elucidated  by  the  story  of  the  crockery-ware  pedler,  who  intended  by  the 
sale  and  profits  to  become  a  merchant,  and  then  a  nobleman  of  the  first 
order,  and  afterwards  to  marry  the  princess.    The  trespasser  who  broke  his 
wares  ought,  according  to  this  computation,  to  have  paid  nearly  the  value 
of  the  Turkish  empire.    Decree  that  the  whole  contract  be  set  aside,  that 
the  monejTS  paid  by  the  complainant  be  repaid  to  him,  each  defendant  repay- 
ing the  sums  paid  to  or  for  him,  and  that  the  notes  yet  unsatisfied  and 
remaining  in  the  power  of  the  defendants  shall  be  deposited  in  the  office  of 
the  clerk  and  master  of  this  court  in  three  months,  to  be  cancelled.    And 
that  for  such  notes  as  are  unsatisfied,  in  whose  hands  soever  they  may  be, 
and  which  shall  not  then  be  deposited  as  aforesaid,  that  the  defendants  to 
whom  the  same  were  made  payable  shall  pay  the  amount  thereof  and 
interest  to  the  complainant  on  the  last  day  of  the  said  three  months.     And 
also  that  the  defendant,  for  whose  use  [143]  and  at  whose  instance  a  note 
or  notes  was  or  were  given  to  any  third  person  or  persons,  shall  also  pay  to 
the  complainant  the  principal  and  interest  of  the  sum  due  thereby,  in  case  the 
note  or  notes  last  mentioned  shall  not  be  deposited  as  aforesaid  on  the  last  day 
of  the  said  three  months.  And  it  is  decreed  that  the  amount  of  these  several 
classes  of  notes,  and  of  the  money  paid,  with  all  needful  specifications  of 
debts,  sums,  and  persons  receiving  and  paying,  shall  be  reported  by  the  clerk 
and  master  of  the  court  to-morrow  morning.     And  it  is  further  ordered, 
that  the  complainant  shall,  immediately  after  the  date  of  this  decree,  relin- 
quish to  the  defendant  all  the  right,  title,  and  interest  in  and  to  the  scdd  entry 
which  he  hath,  or  claimed,  or  may  be  supposed  to  have  or  claim,  by  the 
said  contract,  or  any  transfer  of  the  plat  and  certificate  of  survey  or  any 
other  transfer  made  in  pursuance  of  said  contract,  such  relinquishment  to 
be  made  by  deed,  to  be  approved  of  by  the  clerk  and  master  of  this  court. 
And  decree  further,  that  the  defendants  pay  the  costs  of  this  suit.     The 
defendant  is  not  ordered  to  account  for  the  use  and  occupation  of  the  salt- 
petre cave,  for  even  at  law  the  plea  of  nil  habuit  in  tenemenHs  would  be  a 
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good  plea  against  the  lessor,  if  not  estopped  by  the  deed  of  the  lessee,  and 
for  very  good  reason  the  law  is  so.  The  lessee  is  liable  to  account  to  the 
true  owner. 


Carthage.    December  Term,  1816. 
JOHN  PIGG  V.  JOHN  SPAKROW. 

The  levy  of  an  execution  upon  personal  property  of  the  defendant  sufficient  to  dischaiige  it, 
is,  in  law,  a  Batis&ction  as  to  the  defendant,  and  releases  him  from  farther  proceedings  on 
the  judgment  [But  not  if  the  levy  be  released,  or  the  defendant  himself  dispose  of  the 
property.  Charlton  v.  Lay,  6  Hum.  406 ;  Williams  v.  Bowdon,  1  Sw.  283 ;  Cams  v.  Pickett, 
2  Sn.  656.] 

And  this  is  so,  though  the  sheriff  leaves  the  property  levied  on  in  the  possession  of  the  defend- 
ant, and  takes  his  forthcoming  or  delivery  bond.  [Ace.  8  Y.  299,  and  6  T.  809,  citing  this 
case;  8  Y.  168;  6  Y.  246.  But  now,  since  1831,  26,  extended  by  Code,  8046-3049,  it  is 
otherwise.  9  Hum.  498, 601 ;  2  Sn.  98, 101 ;  8  Hum.  682 ;  4  Hum.  888.  A  levy  on  sufficient 
property  of  the  principal  is  a  satisfaction  as  to  sureties,  where  no  bond  is  given.  Finley  v. 
King,  1  Head,  128;  Clark  v.  Bell,  8  H.  26.] 

[144]  Whtte,  J.,  delivered  the  opinion  of  the  Court.  —  The  bill  states 
that  the  complainant,  being  an  inhabitant  of  Amherst  county,  in  the  State 
of  Virginia,  was  sued  in  an  action  of  trespass,  assault,  and  battery  by  the 
defendant  in  the  District  Court  of  Albemarle,  of  said  State.     That  pending 
the  suit,  he  removed  to  the  county  of  Smith  in  this  State.     That  the 
defendant  recovered  upon  the  suit  brought  by  him  in  the  State  of  Virginia, 
$100,  and  sent  the  record  into  this  State,  upon  which  suit  was  instituted 
against  the  complainant  in  the  Circuit  Court  of  the  county  of  Smith,  and 
recovery  had  thereon  in  the  sum  of  $120.     That  after  the  recovery  against 
the  complainant  in  Albemarle  District,  the  complainant  being  there  upon  a 
visit,  the  defendant  issued  an  execution  upon  said  judgment,  which  was 
levied  on  his  property  to  the  value  of  the  judgment  and  costs,  and  that  he 
gave,  according  to  the  laws  of  that  State,  a  forthcoming  bond  to  the  sheriff 
for  the  property  so  levied  upon,  which  was  accepted  by  him.     The  defend- 
ant after  this  sued  out  an  execution  on  the  recovery  aforesaid  in  Smith 
Grcuit  Court,  upon  which  the  complainant  filed  his  bill,  praying  an  injunc- 
tion, which  was  granted,  and  the  bill  is  taken  pro  confesso.    The  Court  is 
of  opinion  that  the  levying  of  the  execution  upon  the  complainant's  property 
sufficient  to  discharge  the  same,  is  in  law  a  satisfaction  to  the  defendant, 
and  discharges  him  from  all  liability  occasioned  by  virtue  of  any  proceed- 
ings had  on  said  judgment  subsequent  to  the  levy.    That  the  forthcoming 
bond  changes  not  the  effect  of  the  execution ;  it  only  produces  a  modifica- 
tion in  the  attainment  of  its  object     But  the  law  goes  further :  if  in  this 
case  the  sheriff,  instead  of  [145]  taking  this  forthcoming  bond,  a  spades 
of  relief  afforded  by  the  laws  of  Virginia  to  debtors  by  execution,  had  sim- 
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ply  taken  a  bond  for  money  from  the  complainant,  it  woald  have  been  by 
the  common  law  a  good  execution  upon  the  party,  and  discharged  him 
from  the  judgment,  and  the  sheriff  would  have  been  answerable  for  the 
money.  See  Ba.  Ab.  Verbo  Execution,  letter  D,  Keeble  551.  Decree 
that  the  injunction  granted  in  this  cause  be  made  perpetual,  and  that  the 
defendant  pay  the  costs  of  this  suit 


Carthage.    Deoember  Term,  1816. 
HAMMONDS  v.  KEMER  AND  WIFE. 

The  power  of  the  Supreme  Court,  under  1800, 49, 26  and  27  (see  Code,  8150),  to  grant  writs 
of  error,  extends  to  all  cases  where  the  court  below  gives  judgment  or  makes  a  decision  or 
decree ;  and,  after  a  final  judgment,  the  Court  may  rectify  any  mistake  or  error  which  hath 
intervened  and  caused  a  material  injury  to  either  party;  and  may,  therefore,  correct  an 
error  in  refusing  a  continuance  where  it  ought  to  have  been  allowed.  [Ace.  Pitts  v,  Gilliam, 
1  Head,  649;  Todd  v.  Wiley,  8  Hum.  676.] 

But  it  is  not  error  to  refuse  a  continuance,  the  evidence,  to  obtain  which  it  was  asked  (in  this 
case,  letters  of  administration),  having  been  admitted  by  the  adverse  party. 

Nor  is  it  error  to  refuse  a  new  trial  upon  the  party's  own  uncorroborated  affidavit  of  surprise, 
and  belief  that  he  has  a  good  defence,  without  stating  particulars.  [Ace.  Meigs,  66 ;  Cooke, 
347.] 

Per  Curiam.  Kemer  and  wife  sued  Hammonds  in  detinue  for  a  negro 
woman.  Issue  was  joined  upon  the  plea  of  non  detinet  in  February  term, 
1816,  and  was  tried  at  August  term,  1816.  A  continuance  was  moved  on 
the  affidavit  of  Hammonds,  stating  that  his  claim  was  under  Jinkins  the 
administrator  of  Jinkins,  who  died  possessed  of  the  mother  of  the  negro  in 
question,  who  was  bom  since  the  death  of  the  intestate.  That  he  wanted 
the  letters  of  administration,  and  sent  for  them  to  Wythe  county  in  Vir- 
ginia, but  they  had  not  yet  arrived.  The  counsel  for  the  plaintiff  below 
admitted  the  letters  of  administration  ;  and  thereupon  the  Court  ordered  a 
trial,  which  otherwise  would  have  been  postponed.  A  verdict  was  given 
for  the  plaintiff  below,  who  was  now  the  defendant  in  error.  A  motion 
was  made  for  a  new  trial,  founded  upon  Hammond's  affidavit,  who  says  he 
made  his  affidavit  for  a  continuance  and  went  home,  having  been  told  by 
his  counsel  that  the  affidavit  would  certainly  procure  a  continuance.  He 
believes  that  he  had  a  good  defence,  and  will  be  able  [146]  to  make  it  at 
next  term  if  a  new  trial  can  be  granted  to  him.  As  for  a  writ  of  error 
founded  on  a  refusal  to  grant  a  continuance  under  our  Act  of  1809,  c.  49, 
§§  26,  27,  the  power  of  the  Court  extends  to  all  cases  where  the  Court 
below  gives  judgment  or  makes  a  decision  or  decree.  By  refusal  of  a  con- 
tinuance where  it  ought  to  be  allowed,  much  injury  may  be  done  to  the 
applicant.  After  a  final  judgment  in  the  cause,  this  court  may  rectify  any 
mistake  or  error  which  hath  intervened  and  hath  caused  a  material  injury 
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to  either  party.  But  the  Court  did  pot  err  in  refasing  this  continimnoe, 
the  evidence  wanted  having  been  admitted  by  the  adverse  party.  As  to 
the  motion  for  a  new  trial,  besides  the  objection  that  the  surprise  spoken 
of  in  BLammond's  affidavit  comes  from  him  alone,  and  depends  upon  his 
single  affidavit  uncorroborated,  it  states  no  certain  cause  for  granting  a  new 
trial.  It  states  a  belief  of  the  deponent  in  general  terms,  that  he  has  a 
good  defence,  and  can  make  it  at  another  time.  His  absence  was  not  occa- 
sioned in  any  degree  by  the  wrongful  conduct  of  his  adversary ;  shall  he 
then  make  it  injurious  to  his  adversary?  No,  surely.  And  will  this 
court  grant  a  new  trial  upon  the  belief  of  Hammonds,  without  knowing  the 
particulars  of  the  defence  he  is  to  set  up  so  as  to  judge  of  its  effect,  and  of 
the  probability  there  is  that  he  wUl  be  able  to  produce  the  evidence  need- 
ful to  support  it  ?  Surely  not.  That  would  be  to  make  the  right  of  a 
suitor  depend  very  much  upon  the  credulity  of  his  antagonist,  and  even 
upon  his  rashness.  He  ought  to  have  stated  the  particulars,  and  then  to 
have  shown,  by  indifferent  testimony,  a  concurrence  of  circumstances  that 
the  facts  upon  which  it  rested  could  be  established. 

The  new  trial  was  properly  refused*    Affirm  the  judgment 


Oarthsge.   December  Term,  1816. 
WOODFOLK  V.  BLOUNT  AND  OTHERS. 

It  is  believed  that  no  case  can  be  found  where  inadeqaacy  of  consideration,  abstracted  from 

all  other  considerations,  has  been  deemed  sufficient  either  to  set  aside  a  contract,  or  to  refuse 

to  enforce  it    [Ace  Stubblefield  v.  Patterson,  8  Hay.  128.] 
But  if  any  circumstances  accompany  the  transaction,  which  will  be  sufficient  to  authorize  the 

Court  to  infer  the  want  of  free  consent,  the  Court  will  lay  hold  of  these  circumstances,  and 

relieve  the  party. 
Notice  to  an  agent  is  sufficient  notice  to  the  principal. 
Notice  is  either  actual  or  implied,  and  when  any  thing  appears  which  would  put  a  man  of 

ordinary  prudence  upon  inquiry,  the  law  presumes  that  such  inquiiy  was  actually  made, 

and  therefore  fixes  the  notice  upon  him  as  to  all  legal  consequences. 
QtHsre,  whether  the  circumstance  of  a  vendor  of  land  refusing  to  make  a  foil  and  ordinary 

assurance  of  title,  is  sufficient  to  excite  suspicion,  and  put  the  party  upon  inquiry? 
Purchases  made  pendente  Kte  are  presumed  to  be  made  with  notice.    [Citing  2  P.  W.  482;  8 

Atk.  892;  2  Fonb.  162;  Amb.  676.    And  see  Shelton  v.  Johnson,  4  Sn.  672.] 

[147]  Mr.  GiBBS,  appointed  by  special  commission  for  this  cause,  de* 
livered  the  opinion  of  himself  and  Roane,  J.  —  The  bill  charges  that  a 
certain  Nathaniel  WUliams  was  entitled  to  256  acres  of  land,  as  an  officer 
in  the  continental  line.  That  on  the  16th  of  May,  1785,  he  sold  the  same 
to  a  certain  Graflx)n  Ireland  for  a  valuable  consideration,  and  executed  a 
transfer  directing  the  grant  to  issue  in  the  name  of  said  Ireland.  That  on 
the  7th  of  March,  1786,  a  grant  issued  to  said  Williams,  the  transfer  not 
having  been  filed  in  time  to  enable  Ireland  to  obtain  a  grant  in  his  owa 
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name.    That  after  the  issnance  of  aaid  grant,  which  includes  the  lands  now 
in  dispute  lying  on  Cumberland  River  in  Smith  county,  the  said  Nathaniel, 
deceased,  leaving  William  Williams  and  Nathaniel  Williams,  junior,  his  heirs- 
at-law.    And  that  on  the  18th  day  of  December,  1802,  the  complainant 
purchased  1024  acres  of  land  from  the  said  Gnifton  Ireland  for  a  valuable 
consideration,  and  received  a  deed  of  conveyance  therefor;  and  the  bill 
further  charges  that  William  Williams  afterwards  died  and  lefl  the  said 
Nathaniel  sole  heir-at-law  of  said  estate.     And  that  afterwards,  the  defend- 
ants, Edward  Harris  and  John  Gray  Blount,  having  notice  through  Jacob 
Blount  their  agent,  and  otherwise,  of  the  previous  sale  of  Nathaniel  Wil- 
liams, senior,  to  Graflon  Ireland,  procured  a  conveyance  from  Nathaniel 
Williams,  junior,  for  said  land,  without  consideration.    And  further,  they 
procured  a  conveyance  through  Charles  Smallwood,  who  acted  as  their 
agent,  with  the  same  notice  and  without  consideration,  and  that  Williams 
well  knew  of  the  sale  from  his  ancestor  to  Ireland,  and  the  defendants 
refuse   to  convey.     The  answers  of  the  defendants,  Blount  and  Harris, 
[148]  deny  notice  either  to  themselves  or  Jacob  Blount,  and  deny  that 
I    Jacob  Blount  was  their  agent,  and  deny  that  Smallwood  acted  as  their 
agent,  and  allege  they  gave  a  valuable  consideration  for  said  land.    The 
answer  of  the  defendant  Smallwood  denies  notice  of  Ireland's  purchase, 
insists  that  he  is  a  purchaser  for  himself  and  gave  a  valuable  consideration 
for  said  land,  as  will  appear  by  the  deed.    The  answer  of  Ireland  admits 
the  material  facts  of  the  bill.    The  exhibits  show  that  a  deed  was  made 
dated  the  17th  of  November,  1796,  by  Nathaniel  Williams,  junior,  to  Charles 
Smallwood  for  all  his  western  lands,  without  specifically  describing  any 
particular  tract  and  without  warranty ;  and  on  the  5th  of  March,  1799, 
a  conveyance  from  said  Williams  to  Blount  and  Harris  for  the  land  in  dis- 
pute, with  special  warranty.    And  it  also  appears  that  a  deed  was  made  by 
Charles  Smallwood  to  Blount  and  Harris  on  the  5th  of  September,  1805, 
for  Bsad  lands.    These  are  the  material  facts  presented  by  the  papers  in 
this  cause.    In  the  examination  of  this  cause  two  general  propositions  pre- 
sent themselves.     First,  if  Nathaniel  Williams  the  elder  were  now  living 
and  possessed  of  the  legal  title  of  this  tract  of  land,  could  the  complainant 
have  a  decree  against  him  ?     Secondly,  if  he  could  have  such  decree, 
have  any  circumstances  intervened  since  his  death  to  change  the  matter  ? 
Upon  the  first  point  no  difficulty  has  been  experienced  by  the  Court.    It  is 
urged  by  the  defendant's  counsel  that  the  consideration  given  by  Ireland  to 
Nathaniel  Williams,  senior,  for  this  land  was  inadequate,  and  therefore  it 
ought  not  to  be  enforced.    It  is  believed  that  no  case  can  be  found  where 
inadequacy  of  consideration,  abstracted  from  all  other  considerations,  has 
been  deemed  sufficient  either  to  set  aside  a  contract  or  to  refrise  to  enforce 
it    2  Powell  on  Contracts,  255 ;  1  Wils.  230,  281 ;  2  Yes.  518.     But 
if  any  circumstances  accompany  the  transaction  which  will  be  sufficient  to 
authorize  the  Court  to  infer  the  [14B]  want  of  free  consent,  the  Court  will 
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lay  hold  of  these  circumstances  and  relieve  the  party.    The  case  of  Heme 
V.  Meeres,  1  Vern.  465,  turned  upon  the  above  principle.     No  such  circum- 
stance exists  here ;  the  price  or  value  of  the  horse  does  not  appear ;  one 
witness  says  he  was  a  valuable  horse  at  the  period  this  contract  was  made. 
The  selling  price  of  this  kind  of  property  was  extremely  low.    The  North 
Carolinians  held  it  not  in  high  estimation,  whilst  its  few  occupants  were 
menaced  and  harassed  by  savages ;  and  it  seems  very  probable  that  the 
price  given  was  as  high  as  usual.    Upon  the  second  point  more  difficulty 
has  been  experienced,  not  from  the  intricacy  of  any  principle  of  law  in- 
volved in  the  investigation,  but  from  the  ascertainment  of  facts  upon  which 
the  mind  could  repose  with  confidence,  whilst  it  made  the  application  of 
these  principles.     The  defendants,  Harris  and  Blount,  set  up  titles  to  this 
land  through  two  different  channels ;  first,  directly  by  conveyance  from 
Nathaniel  Williams,  heir-at-law  of  the  patentee,  and  secondly,  indirectly 
through  Charles  Smallwood ;  let  us  examine  these  titles  separately,  and  see 
if  either  of  them  will  protect  the  defendants.    The  evidence  shows  that 
Jacob  Blount,  who  is  said  to  be  agent  in  this  transaction,  as  early  as  the 
year  1798  or  1799,  had  an  interview  with  Col.  Murfree  on  the  subject  of 
this  claim  of  Ireland ;  that  he  asked  the  witness  if  Nathaniel  Williams, 
senior,  had  sold  this  land  to  Ireland,  and  whether  he  had  conveyed  it.     The 
witness  informed  him  he  had  sold  it  to  Ireland.     He  then  observed  he 
would  advise  his  brother  to  have  nothing  to  do  with  it.    The  next  thing 
we  hear  on  this  subject,  Jacob  Blount  came  to  the  house  of  another  wit- 
ness, and  requested  him  to  send  for  Nathaniel  Williams  junior,  which  he 
did ;  and  when  Williams  came,  he  solicited  him  to  make  a  deed  for  this 
land  to  his  brother  John  Gray  Blount  and  Edward  Harris.    Williams  re- 
fused, and  stated  that  his  uncle  had  sold  it  to  Ireland  in  his  lifetime,  and 
had  received  [150]  payment ;  Blount  pressed  him  to  make  it,  and  said 
if  they  held  the  land,  they  would  give  him  something,  whereupon  the  deed 
was  made ;  and  that  no  consideration  was  given.      From  this  evidence, 
which  is  uncontradicted  and  unimpeached,  the  mind  is  satisfied  that  Jacob 
Blount  was  the  agent  of  the  defendants,  Blount  and  Harris,  in  this  trans- 
action ;  that  he  had  complete  notice  of  Ireland's  outstanding  equity,  and 
that  no  consideration  was  given.    It  is  objected  that  Jacob  Blount  is  not 
such  agent  as  the  law  contemplates,  when  it  is  decided  that  notice  to  him 
shall  bind  his  principal.    This  is  not  believed  to  be  correct.     This  whole 
business  seems  to  have  been  transacted  entirely  by  Jacob  Blount,  for  the 
defendants  Blount  and  Harris,  and  they  receive  the  benefit  of  the  contract. 
The  law  then  is,  that  notice  to  the  agent  shall  be  considered  sufficient  no- 
tice to  the  principal.     2  Fonb.  153 ;  1  Ch.  Ca.  38 ;  3  Atkins,  646 ;  Gil. 
7 ;  2  Yem.  574,  609.     But  there  is  one  circumstance  which  goes  veiy 
far  towards  proving  actual  notice.    The  subject  of  Ireland's  claim  to  this 
land  must  have  been  mentioned  between  Jacob  Blount  and  hb  principals 
previous  to  the  conveyance  in  1799,  because  he  asks  the  witness  about  Ire- 
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land's  purchase,  and  then  says  he  would  advise  his  brother  to  have  nothing 
to  do  with  it.     The  Court  from  this  view  are  satisfied  that  the  defendants 
had  sufficient  notice  of  the  previous  purchase  of  Ireland  to  convert  them 
into  trustees,  and  to  divest  them  of  this  title  in  favor  of  the  complainant. 
Now  let   us    proceed   to  examine  the  defendant's  title  derived  through 
Smallwood,  and  see  if  they  can  resist  a  decree  for  the  complainant  under 
it.     Notice  is  either  actual  or  implied.     When  any  thing  appears  which 
would  put  a  man  of  ordinary  prudence  upon  inquiry,  the  law  presumes 
that  such  inquiry  was  actually  made,  and  therefore  fixes  the  notice  upon 
him  as  to  all  legal  consequences.    2  Fonb.  151 ;  Ves.  Jun.  437 ;  1  Yem. 
149,  819  ;  2  Vern.  881 ;  2  Ch.  Ca.  246.    The  deed  fix)m  Williams,  [151] 
junior,  to  Smallwood,  the  evidence  clearly  shows  was  without  consideration  ; 
indeed  he  does  not  positively  deny  this  allegation  in  his  answer,  but  makes 
an  evasive  reference  to  the  deed  on  the  subject,  and  it  is  equally  clear 
that  he  had  notice  of  Ireland's  previous  purchase.     Smallwood  certainly 
then  could  not  resist  the  complainant's  daim.     The  next  question  that 
occurs  is,  how  do  Harris  and  Blount,  who,  it  is  said,  purchased  of  him, 
stand  ?    Are  they  in  a  better  situation  ?    The  Court  incline  to  think  they 
stand  on  similar  grounds.     The  deed  of  Williams  to  Smallwood  possesses 
a  kind  of  double  character :  it  has  the  features  of  a  power  of  attorney  as 
well  as  a  conveyance ;  it  describes  no  particular  land,  and,  besides,  con- 
tains no  warranty  of  title.      Neither  does  the  deed  from  Smallwood  to 
them  contain  any  warranty.    These  are  perhaps  sufficient  circumstances 
to  put  them  upon  inquiry,  and  bring  them  within  the  principle  of  the 
last  cases  referred  to.     We  are  not  sure  but  upon  examination  it  will  be 
found  that  the  vendee  in  all  cases,  when  he  receives  but  a  special  warranty 
or  quitclaim  conveyance,  takes  the  estate  subject  to  all  the  disadvantages 
that  it  was  liable  to  in  the  hands  of  the  vendor,  and  the  law  will  presume 
notice  of  all  encumbrances,  either  legal  or  equitable.     The  circumstance 
of  a  vendor  refusing  to  make  a  full  and  ordinary  assurance  is  sufficient  to 
excite  suspicion    and  put   the  party  upon  inquiry.      Where  the   payee 
indorses  a  bill  without  recourse  after  it  is  due,  or  after  payment  has  been 
refused,  the  holder  or  indorsee  takes  subject  to  all  equity  that  could  have 
been  set  up  against  it,  in  the  hands  of  the  payee.    4  Mass.  870  ;  2  Caines' 
Cases,  808 ;  2  Johnson's  Reports,  800 ;  4  Johnson,  28 ;  2  Dallas,  896 ;  1 
Hay.  278.    The  reasons  upon  which  the  cases  have  been  decided  on  the 
circumstances  of  the  indorsements  without  recourse,  the  bill  not  being  paid 
when  due,  are  deemed  sufficient  to  put  the  indorsee  upon  inquiry.     The 
principles  in  relation  to  conveyances  of  real  property  [152]  with  special 
warranty,  perhaps  will  be  found  equally  applicable.     However,  it  is  not 
necessary  to  give  a  positive  opinion  on  this  subject     Independent  of  this 
view  of  the  case,  there  is  another  objection  to  the  title  of  Blount  and  Har- 
ris, derived  through  Smallwood,  that  must  render  it  inoperative.    This  bill 
was  filed  in  August,  1804,  and  this  conveyance  was  made  the  5th  of  Sep- 
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tember,  1805,  and  after  the  filing  the  answer  of  Blount  and  Harris.  Par- 
chases  made  pendente  lite  are  presamed  to  be  made  with  notice.  2  P.  W. 
482 ;  3  Atk.  392 ;  2  Fonb.  152 ;  Aihb.  676.  It  is  said  in  some  of  the 
answers,  that  this  parchase  was  made  as  early  as  the  year  1796,  yet  no 
evidence  is  before  the  Oonrt  bnt  the  conveyance  itself;  and  certainly,  if  the 
defendants  wished  to  avoid  the  maxim  qui  prior  est  in  tempore  potior  in 
jure^  they  should  have  shown  to  the  satisfaction  of  the  Court  the  equity 
upon  which  this  late  conveyance  is  founded.  Upon  the  whole  matter,  this 
court  is  satisfied  that  the  complainant  is  entitled  to  a  decree  for  the  land 
described  in  his  deed  from  Ireland  for  1024  acres. 


Carthage.   December  Term,  1816. 
COLESON  V.  BLANTON. 

The  conTe3rance  of  pereonal  property  to  a  person,  his  ezeoators  and  administrators,  in  trust 
for  others,  vests  him  with  the  absolute  legal  ownership,  and  that  never  ceases  till  the  objects 
of  the  trust  be  accomplished,  one  of  which  is  a  recovery  for  the  benefit  of  the  cet^  gue  trutt^ 
from,  any  one  who  has  the  possession.  [That  a  trust  estate  is  commensurate  with  the 
purposes  of  the  trust,  is  the  settled  law  of  this  State.  Smith  v.  Thompson,  2  Sw.  888; 
Belote  V.  White,  2  Head,  708;  Aiken  t7.  Smith,  1  Sn.  804;  Ellis  v.  Fisher,  8  Sn.  281.  And 
this  without  reference  to  the  statute  of  uses,  2  Sw.  888.] 

The  statutes  of  limitation  of  the  State  in  whose  courts  a  suit  is  prosecuted,  must  prevaO  in  all 
actions.  [Aoc  Pike  «.  Greene,  1 Y.  466 ;  Qassaway  v.  Hopkins,  1  Head,  588 ;  Eates  o.  Kyle, 
Meigs,  84.] 

There  may  be  equitable  exceptions  to  the  running  of  the  statute.  Thus,  the  removal  of  prop- 
erty to  a  distance  and  concealing  it  ftom  the  owner,  so  as  to  place  it  out  of  his  power  to 
sue,  will  excuse  the  owner  from  commencing  his  action  within  the  prescribed  time  and  the 
period  of  removal  and  concealment  will  not  be  counted.  [Overruled  by  Cocke  v.  McGinnis, 
M.  &  T.  866,  citing  this  case,  where  it  is  said  the  point  did  not  arise,  and  what  is  said  upon 
the  replication  directed  to  be  filed  is  a  mere  dictum.  And  see  Hickman's  Lessee  v.  Gaither, 
2  T.  206,  where  this  case  is  commented  on,  and  its  final  decision  stated.  Pike  v.  Greene,  1 
Y.  468.] 

The  statute  of  limitations  is  as  much  to  be  fkvored  as  any  other  defence,  and  a  repleader  will 
be  allowed  by  the  Supreme  Court  to  enable  the  defendant  to  plead  the  statute.  [But  see 
Cocke  v.  McGinnis,  M.  &  Y.  866,  where  it  is  said  that  the  Supreme  Court  afterwards  rejected 
the  practice  of  ordering  a  repleader  as  erroneous.] 

A  right  of  property*  in  chattels  is  not  acquired  by  adverse  possession  for  the  time  required  to 
bar  the  remedy  under  the  statute  of  limitations,  nor  does  the  running  of  the  bar  in  favor 
of  one  possessor  protect  another  claiming  under  him;  and  though  the  remedy  by  action  be 
haired,  the  right  of  recaption  exists.  [Overruled  by  Kegler  o.  Miles,  M.  &  Y.  428,  where 
this  case  is  commented  on.  See  also  Marshall  v.  Pennington,  8  Y.  480,  citing  this  case;  4 
Y.  174;  6  Y.  12;  1  Head,  846;  2  Head,  496.] 

The  statute  of  limitations  will  not  run  between  the  trustee  and  cei^tn  que  trust,  but  will  be 
tween  the  trustee  and  a  stranger.    [Aoc.  King  v.  Travis,  4  Hay.  280.] 

No  one  can  plead  the  statute  of  limitations  for  another,  and,  in  penonal  actions,  the  statute 
must  be  pleaded. 

Per  Cktriam,    This  is  an  appeal  in  the  nature  of  a  writ  of  error  from 
the  Circuit  Court  of  the  county  of  Warren.    Blanton  sued  Coleson  in 
108 


C0LB80N  V.  BLA1!9T0N.  152-154 

trover  for  a  negro  named  Hagar,  a  child  of  one  of  the  negroes  named  in 
the  deed  of  trust  from  Richard  Blanton  and  Philip  Yaughan  to  Charles 
Blanton,  the  plaintiff,  dated  the  19th  of  August,  1791,  by  which  deed  said 
negroes  were  conveyed  "  to  said  Charles,  his  executors  and  administrators, 
in  trust  to  and  for  the  following  uses ;  that  is  to  say,  to  the  use  of  the  said 
Philip,  until  [153]  William  (a  son  of  Philip  Yaughan,  by  a  daughter  of 
Richard  Blanton,  which  daughter  was  then  dead)  shall  attain  the  age  of 
twenty-one  years  or  marry,  or  in  case  of  his  death  before  either  happens, 
then  until  the  next  youngest  child  shall  attain  to  that  age  or  marry.  And 
upon  the  happening  of  one  of  these  events,  then  to  the  use  of  Burnet, 
Lucy,  Polly,  and  William "  (the  children  of  said  Yaughan  and  his  said 
deceased  wife).  The  deed  of  trust  was  indorsed  thus :  "  Carolina,  April 
court,  1792,  this  deed  was  acknowledged  by  Richard  Blanton,  and  ordered 
to  be  recorded;  William  Nelson.  Truly  recorded;  John  Pendleton. 
Carolina,  April  court,  1794,  proved  by  the  oaths  of  the  witnesses  as  to 
Yaughan,  and  ordered  to  be  recorded ;  William  Nelson."  On  the  15th 
of  December,  1815,  John  Pendleton  certified  that  the  foregoing  deed  of 
trust  from  said  Richard  Blanton  and  Philip  Yaughan  to  Charles  Blanton 
was  duly  proved  and  acknowledged  and  admitted  to  record  in  the  court  of 
said  county,  and  that  the  certificates  of  proof  and  acknowledgment,  signed 
by  William  Nelson,  as  clerk,  are  taken  from  the  records  in  said  office. 
Mr.  Pendleton  signed  his  name  as  clerk.  There  is  also  indorsed  a  certifi- 
cate of  the  presiding  justice  as  to  the  official  characters  of  Nelson  and 
Pendleton.  William  Tate  was  introduced  for  the  plaintiff;  his  father  had 
sold  the  negro  in  question  to  Colesou,  the  defendant ;  whether  he  warranted 
the  title,  he  could  not  say,  nor  whether  there  was  a  bill  of  sale ;  he  said 
be  had  heard  his  father  say  that  he,  the  father,  had  sold  Hagar  15  or  20 
years  ago ;  he  understood  his  father  got  her  from  Logan.  Evidence  was 
introduced  to  identify  the  negro.  It  was  admitted  by  the  defendant  that 
a  demand  was  made  of  him  of  the  negro  in  controversy  a  little  before 
Christmas,  1813.  Fry  says  that,  15  or  20  years  ago,  Philip  Yaughan  sold 
the  negro  in  controversy  to  Logan,  of  Surry  county,  in  North  Carolina. 
William  Yaughan's  deposition  was  offered  and  rejected,  he  being  a  [154] 
cestui  que  trust.  His  declaration  made  to  Fry  is  not  sufficient  proof  of 
the  discbarge  of  his  interest.  This  brings  us  to  the  principal  questions  in 
this  cause.  The  first  is,  had  Charles  Blanton,  the  trustee,  such  a  property 
in  the  negro  in  question  as  enabled  him  to  bring  and  sustain  this  action  ? 
The  legal  estate  was  in  him,  his  executors,  and  administrators.  This  gave 
him  the  absolute  legal  ownership  of  the  slave,  and  that  never  ceases  till 
the  objects  of  the  trust  be  accomplished,  one  of  which  is  a  recovery,  for 
the  benefit  of  cestui  que  trusty  from  any  one  who  has  the  possession.  It 
does  not  appear  when  William  Yaughan  married  or  attained  21.  This  will 
be  material  to  the  solution  of  some  of  the  questions  made  in  this  cause. 
Another  question  is,  whether  the  deed  to  the  trustee  be  void.    It  was 
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dated  the  19tli  of  August,  1791,  acknowledged  by  Richard  Blanton,  and 
recorded  in  due  time.     It  was  not  proved  and  registered  as  to  P.  Yaughan 
until  April,  1794,  far  beyond  the  ultimate  period  allowed  by  the  law  of 
Virginia.     It  was  valid  as  between  the  parties,  whether  recorded  or  not. 
As  to  subsequent  purchasers,  a  prior  voluntary  conveyance  may  not  be 
good.     But  until  such  subsequent  purchaser  appear,  it  is  legal  evidence, 
and  as  such  should  be  received  and  read  to  the  jury.     Another  question 
is,  whether  any  prior  right  was  vested  in  iPhilip  Yaughan  by  his  marriage 
with  Richard  Blanton's  daughter,  and  putting  the  negroes  in  his  possession 
where  they  remained  till  afler  the  birth  of  four  children.     There  is  no 
evidence  of  this  but  in  the  recital  of  the  trust  deed ;  and  that  recital  nega- 
tives a  prior  right  in  Yaughan.     Both  Yaughan  and  Richard  Blanton  in 
this  deed  admit  the  right  of  Blanton.     A  subsequent  purchaser  cannot  say, 
after  this,  that  Yaughan  had  an  antecedent  title,  which  still  continued  to 
exist  afler  the  acknowledgment  and  estoppel.     The  legal  title  then  was  by 
the  deed  in  Charles  Blanton,  the  trustee.     Another  question  is,  whether 
•  Logan,  being  a  purchaser  for  value  from  Yaughan,  is  preferred  [155]  in 
law  to  Charles  Blanton,  the  trustee  ;  surely  he  cannot.     Though  a  subse- 
quent purchaser  for  value  be  preferred  to  a  volunteer,  it  is  because  the 
prior  conveyance  is  considered  as  a  nullity,  and  the  property  to  be  still 
remaining  in  the  grantor.     Will  this  apply  to  the  case  where  one,  not  hav- 
ing the  legal  estate  at  all,  as  Yaughan  had  not,  conveys  to  a  purchaser  for 
a  valuable  consideration  ?     Will  that  exclude  Charles  Blanton,  who  derived 
his  legal  title,  not  from  Yaughan,  but  Richard  Blanton  ?     Surely  not.     The 
question  here  is  only  between  Blanton  and  Logan,  who  had  the  better 
right,  Richard  Blanton  or  Philip  Yaughan  ?    Another  question  is,  whether 
the  statute  of  limitations  will  apply  to  this  case  so  as  to  bar  the  action  of 
Charles  Blanton,  the  trustee,  and  plaintiff  in  this  action  ?     By  the  Act  of 
1715,  c.  27,  §  5,  the  action  may  be  barred  if  not  brought  within  three 
years  next  after  the  cause  of  action  accrued.     When  did  the  cause  of 
action  accrue  to  the  plaintiff  ?     Not  until  the  arrival  of  William  Yaughan 
to  the  age  of  21  years,  and  not  until  a  conversion  after  that  period.     The 
right  of  action  accrues  when,  after  the  marriage  or  coming  of  age  of  William 
Yaughan,  there  was  a  possessor  who  used  the  property  as  his  own,  without 
the  consent  of  the  true  owner.     But  we  cannot  ascertain  what  point  of 
time  that  was.    The  deed  to  the  plaintiff  was  made  the  19  th  of  August, 
1791.     The  writ  in  this  cause  issued  the  13th  of  October,  1813.     Erie's 
deposition  was  taken  the  18th  of  December,  1814.     Nineteen  or  twenty 
years  before  that,  Yaughan  sold  the  negro  to  Logan,  that  is  to  say,  in  the 
year  1793  or  1814.     This  sale  vested  the  trust  estate  which  Yaughan  had 
by  the  deed  of  trust  in  Logan,  and  that  and  the  right  of  possession  thus 
transferred  did  not  cease,  so  as  to  let  in  the  trustee's  claim,  till  William 
Yaughan's  arrival  to  the  age  of  21.     The  Court  inclines  to  the  opinion  at 
present,  that  a  lapse  of  three  years,  and  a  consequent  bar  in  favor  of  one 
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possession,  is  not  also  a  bar  in  favor  of  another  who  ailerwards  got  the 
possession  [156]  before  the  lapse  of  three  years  after  the  action  accrued 
against  him.     The  property  remains  in  the  plaintiff  as  before  ;  the  remedy 
by  action  is  barred,  but  the  right  of  recaption  exists.     If  a  defendant 
has  been  three  years  in  possession,  a  right  of  property  is  not  thereby 
acquired,  as  a  right  of  possession  in  ejectment,  where  the  right  of  entry 
being  destroyed,  and  no  other  remedy  remaining,  a  bar  to  the  entry  leaves 
the  possession  unassailable  by  any  means.     It  is  said  that  4  Mass.  702  ;  5 
Johnson,  412,  are  to  the  contrary.     These  books  are  not  produced ;  the 
reasons  given  are  not  known ;  we  must  be  governed  by  our  own  reason  and 
the  spirit  of  former  cases.     The  second  volume  of  Henning  and  Munford, 
300,  301,  we  have  seen.     The  point  as  there  stated  is  admitted,  but  no 
reason  or  former  authority  is  given.     It  is  believed  that  the  defendant  may 
or  may  not  plead  the  act  of  limitations  in    bar  of  a  personal  action,  as 
he  thinks  proper.     If  he  does  not  plead  it,  he  cannot  insist  upon  it.     No  one 
can  plead  for  him  ;  that  would  be  to  make  him  take  advantage  of  the  act 
whether  he  would  or  not    A  garnishee  in  attachment  cannot  plead  the 
act  of  limitation  for  the  defendant ;  no  more  can  a  third  person  into  whose 
hand»  the  personal  chattel  may  come,  after  a  prior  possession  had  of  it  for 
three  years.     The  defendant  need  not  plead  the  act  of  limitations  in  bar 
of  an  ejectment,  because  the  bar,  which  takes  away  the  plaintiff's  right  of 
entry,  vests  the  right  of  possession  in  the  defendant,  and  this  right  he  may 
give  in   evidence  on  the  general   issue.      But  in  the    case  of  personal 
actions  the  statute  must  be  pleaded,  because  no  right  of  property  vests 
in  the  defendant  on  the  accrual  of  the  bar  under  the  statute.     And  not 
pleading  the  statute  in  the  case  from  second  Henning  and  Munford,  dis- 
tinguished those  who  did  not  plead  the  statute  from  those  who  did.     The 
latter  did  not  recover,  as  they  would,  if,  by  effluxion  of  time,  they  acquired 
the  property.    If  then  the  right  of  property  is  not  lost  by  the  plaintiff, 
and  is  not  acquired  by  the  defendant,  [157]  and  he  can  only  plead  in  bar 
of  the  remedy,  then  a  second  possessor  cannot  plead  the  statute,  because  a 
former,  under  whom  he  claims  could.     Nor  can  the  second  possessor  bar 
the  plaintiff's  remedy  by  the  plea  which  that  former  possessor  might  have 
used  at  his  option.    Again,  though  the  plaintiff  be  barred  by  the  act  of 
limitations  in  one  State,  he  may  recover  in  another,  where  the  time  is 
longer  and  is  not  yet  elapsed.     The  reason  is,  the  plaintiff  may  use  the 
remedy  given  by  the  law  of  the  country  where   the  remedy  is  sought. 
And  as  the  time  to  bar  by  the  act  of  another  State  respects  the  remedy, 
and  not  the  right,  it  cannot  be  resorted  to  at  all   in  the  courts  of  that 
State  where  the  action  happens  to  be  brought,  as  it  would  certainly  be  if  a 
lapse  of  time  vested  in  the  possessor  the  property  of  the  thing  sued  for. 
If  the  owner  re-take  the  property  peaceably  after  three  years,  or  come  into 
possession  as   executor  or  administrator,  or  by  other  lawful  means  \n^ 
dominion' and  possession  become  united^  and  he  is  not  bound  to  part  with 
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either  to  the  late  possessor  his  representative.  It  may  be  urged  that  the 
first  possessor,  when  he  conveys  to  a  second,  transfers  the  right  to  plead 
the  statute  as  appendant  to  the  article  transferred.  What  then  will  the 
first  possessor  plead,  if,  after  that,  he  be  sued  in  trover  ?  Will  he  still 
plead  the  defence  which  he  has  alienated  ?  Another  question  is,  as  to  the 
special  matter  to  avoid  the  general  operation  of  the  statute  in  the  plea 
of  three  years  elapsed  before  the  commencement  of  the  action.  Whether 
the  exception  be  allowed  by  the  statute  expressly  or  by  construction  upon 
the  statute,  the  matter  of  the  exception  should  be  stated  in  a  replication, 
and  issue  be  taken  upon  it,  not  upon  the  plea  of  three  years  elapsed ;  for 
that  is  admitted  by  the  special  matter  to  avoid  it,  and  need  not  be  tried. 
If  no  issue  be  taken  upon  the  special  matter,  how  will  the  parties  know 
whether  or  not  to  produce  proof?  How  will  the  defendant  know  that  the 
plaintilT  intends  to  produce  proof  of  any  [158]  special  matter  of  excep- 
tion ?  How  will  he  be  prepared  to  rebut  such  proof  when  offered,  if  he 
have  no  previous  notice  by  pleading  ?  It  is  a  question  whether  a  removal 
of  the  property  to  a  distance  for  the  purpose  of  avoiding  the  plaintiff's 
action,  and  concealing  from  the  plaintiff  who  hath  the  possession  and 
where  it  is,  so  as  to  place  it  out  of  his  power  to  sue,  will  excuse  the*plain- 
tiff  from  commencing  his  action  within  the  prescribed  time.  Such  circum- 
stances will  form  an  exception,  upon  the  same  principle  that  if  a  defendant 
die  and  there  be  no  executor  or  administrator  to  be  sued,  the  intervening 
time  will  not  be  computed ;  or  where  the  plaintiff  dies,  and  there  is  no 
executor  or  administrator  for  some  time.  Here,  also,  the  intervening  time 
will  not  be  computed.  Impotentia  excusat  legem.  The  proof  of  removal 
must  be  made  by  the  plaintiff  in  verification  of  his  replication ;  and  he 
must  prove  further,  as  well  as  state  in  his  replication,  that  after  using  proper 
diligence  and  search  to  discover  where  the  property  was,  he  could  not  dis- 
cover where  it  was.  This  proof  also  must  come  on  the  side  of  the  plaintiff. 
The  period  of  the  termination  of  this  exception  must  be  fixed  by  proof 
on  the  side  of  the  defendant  by  showing  that  on  such  a  day,  which  was 
more  than  three  years  before  the  commencement  of  the  action,  the  plain- 
tiff had  knowledge  where  the  property  was,  and  in  whose  possession  it  was. 
The  impossibility  to  sue  being  once  established  by  proof,  continues  till 
terminated  by  proof  ex  contrario.  As  to  the  application  of  the  act  of 
limitations  to  trusts,  the  rule  is,  that  it  does  not  apply  in  the  case  of  trusts. 
This  is  a  generalized  expression  ;  reduced  to  particularity,  it  means  that  a 
trustee  cannot  plead  the  act  against  his  cestui  que  trusty  because  his  posses- 
sion is  the  possession  of  the  cestui  que  trust  The  rule  excludes  the  trustee 
from  the  benefit  of  the  plea  in  this  instance,  but  furnishes  no  defence  to  his 
adversary,  a  stranger,  when  the  trustee  is  plaintiff.  The  result  of  all  the 
inquiries  is,  that  the  plaintiff  [159]  once  had  a  right  to  recover,  and  still 
has  it,  unless  barred  by  the  act  of  limitations.  Whether  he  is  barred  or 
not,  cannot  be  ascertained  for  want  of  some  facts,  which  might  have  been 
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fonnd  and  stated  on  the  record.  The  Court  cannot  therefore  determine 
whether  the  plaintifT  be  barred  or  not,  until  this  statement  be  made. 
And  then  we  come  to  another  question ;  which  is,  whether  a  repleader 
or  amendment  of  the  pleadings  can  now  be  directed.  And  surely,  where 
the  pleadings  are  not  such  as  will  bring  out  the  proper  facts,  such  repleader 
or  amendment  may  be  allowed  of,  otherwise  judgment  could  not  be  given 
upon  the  merits.  Another  question  is,  whether  such  repleader  or  amend- 
ment be  allowable  for  introducing  a  defence  supported  by  the  act  of  limita- 
tions; the  old  doctrine  was  to  the  contrary;  but  in  modem  times,  this 
aversion  to  the  act  of  limitations  has  worn  off.  The  courts  now  think  this 
act  as  much  to  be  favored  as  any  other.  Why  should  not  a  defence,  made 
legal  by  it  and  sufficient,  be  let  in  by  the  same  means  as  any  other  ?  there 
is  no  just  ground  for  any  such  difference.  Therefore,  let  the  judgment  be 
set  aside  and  the  cause  remanded,  with  liberty  to  replead,  and  put  in  issue 
such  matters  as  the  parties  may  think  proper  to  bring  before  the  Court  the 
facts  not  yet  ascertained. 
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READ  V.  STATON. 

When  the  vendor  warrants  the  title  of  a  chattel  which  he  sells,  if  there  be  a  better  title  in 
another  person,  and  the  vendee  be  dispossessed,  though  not  by  suit  at  law  or  in  equity 
(and,  perhaps,  without  dispossession),  the  covenant  is  broken  as  much  as  if  there  had 
been  a  recoveiy  by  suit. 

The  execution  of  a  justice  of  the  peace  is  not  a  lien  upon  the  property  of  the  defendant,  either 
real  or  personal.    [Ace  Estes  v.  Williams,  Cooke,  418] 

An  instrument  registered  at  any  time  according  to  law,  though  years  after  its  execution,  but 
without  any  chasm  between  the  prescribed  time  and  acts  giving  further  time,  is  good  as  to 
all  persons,  creditors  as  well  as  others. 

A  sale  void  for  fraud  as  against  a  creditor  cannot  become  unavoidable  by  a  subsequent  sale, 
by  the  vendee,  for  a  valuable  consideration  and  bonAJide^  to  one  not  conusant  of  the  former 
fraud.  [But  see  Reeves  v.  Dougherty,  7  Y.  286,  where  this  ruling  is  cited  without  appro^ 
bation;  Williams  v.  Lowe,  4  Hum.  62,  and  Richards  v.  Ewing,  11  H.  827,  where  the  law  is 
settled  otherwise.] 

A  Terdict  of  a  juiy  summoned  by  the  sheriff  to  inquire  in  whom  is  the  property  of  a  chattel 
levied  on,  is  not  admissible  evidence  of  the  title. 

.  A  new  trial  should  not  be  granted,  upon  the  affidavit  of  the  party  alone  of  newly  discovered 
evidence;  either  the  affidavit  of  the  witness  himself  should  be  offered,  or  some  other  indif* 
ferent  testimony  showing  that  the  proof  relied  on  can  be  had.  [Ace.  Chambers  v.  Brown, 
Cooke,  292;  Soott  v.  Wilson,  Cooke,  816;  Cozarf  v.  Lisle,  Meigs,  66;  Haslet  v.  Piyor,  6 
Hay.  88;  Price  v.  Jones,  8  Head,  87.] 

The  Court  ought  not  to  grant  a  new  trial  on  account  of  the  admission  of  incompetent  evidence, 
where,  had  the  evidence  been  rejected,  the  same  verdict  ought  to  have  been  given.  [Ace. 
Wilson  o.  Smith,  6  T.  879, 408 ;  Sunpeon  v.  State,  4  Hum.  466.  But  see  2  Hum.  78 ;  8  Hay. 
89;  2  Tenn.  242;  Cooke,  262.] 

Per  Ouriam.  This  is  an  action  of  covenant,  founded  on  covenants  con- 
tained in  a  bill  of  sale  made  bj  Staton  to  Read,  2d  March,  1812,  of  a 
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negro  girl  warranted  as  to  title,  and  also  %yarranted  to  be  sound  and 
healthy  as  far  as  the  vendor  knew.  And  also,  that  he  would  pay  a  penalty 
if,  &C.  The  breaches  assigned  [160]  are,  that  the  vendor  had  no  title ; 
that  the  girl  was  unsound,  and  he  knew  it ;  and  that  he  had  not  paid  the 
penalty.  The  pleas  are,  first,  that  he  did  not  break  the  covenant ;  secondly, 
that  the  defendant  performed  the  covenant ;  and  thirdly,  that  the  girl  was 
not  recovered  from  Read  by  due  course  of  law  in  a  competent  court. 
Issues  are  joined  on  the  two  first  pleas,  and  a  demurrer  is  joined  upon  the 
third  plea.  A  verdict  has  been  finally  given  for  the  plaintiff  on  these 
issues.  And  the  demurrer  of  the  plaintiff  to  the  third  plea  of  the  defend- 
ant was  holden  to  be  good  by  the  Circuit  Court.  A  bill  of  exceptions 
has  been  filed,  and  errors  assigned,  and  in  nuUo  est  erratum  pleaded.  It  is 
stated  in  the  bill  of  exceptions  that  Donelson  owned  the  negro  in  question 
on  the  3d  of  December,  1810,  and  conveyed  her  by  bill  of  sale  to  Harper 
Gamer  on  that  day,  and  also  divers  other  articles  of  property,  that  is  to 
say,  his  horses  and  his  household  and  kitchen  furniture.  This  bill  of  sale 
was  registered  in  the  year  1815.  Harper  Garner  paid  debts  for  Donelson 
to  the  amount  of  $80.  He  got  the  negro  girl  aforesaid  from  Donelson, 
and  a  horse  worth  $70,  and  a  hundred  dollar  note  on  Williams,  which  was 
satisfied  by  Williams ;  all  the  property  mentioned  in  the  bill  of  sale 
was  sent  by  Harper  Garner  with  his  brother  Parish  Garner,  who  moved 
with  Donelson  to  Duck  River.  The  negro  was  sometimes  in  the  posses- 
sion of  Parish  Gamer  and  sometimes  in  the  possession  of  Donelson. 
They  lived  within  sight  of  each  other,  and  Parish  Garner  was  the  brother- 
in-law  of  Donelson.  The  next  summer  Thomas  Gkurner  by  directions  of 
Harper  Garner,  took  the  girl  away  and  sold  her  to  Staton,  and  made  a 
bill  of  sale  to  Staton  dated  the  27th  of  August,  1813  ;  and  in  that  bill  of 
sale  warranted  the  title  but  not  the  sanity  of  the  girl.  Harper  Garner 
permitted  Donelson  to  use  all  the  property  mentioned  in  the  bill  of  sale 
except  the  negro.  It  was^  not  proved  that  Donelson  owed  any  thing  which 
Harper  [161]  and  Thomas  Gamer  did  not  assume,  except  the  debt 
recovered  by  Young  before  a  justice  of  the  peace  for  the  county  of  David- 
son, for  which  the  negro  was  sold  in  1812,  This  execution  was  grounded 
on  an  execution  and  certificate  from  Bedford  county,  founded  on  this  judg- 
ment from  Davidson  county  in  favor  of  Young,  rendered  the  12th  of 
August,  1808.  Exception  was  taken  to  the  reading  of  these  papers.  An 
execution  issued  on  Young's  judgment  in  Davidson  the  12th  of  August, 
1811,  which  also  was  excepted  'to.  It  was  proved  that  the  warrant  and 
judgment  in  Davidson  were  lost,  but  were  truly  stated  in  the  execution. 
Martin  purchased  the  girl  at  the  execution  sale  aforesaid  for  $54,  and  sold 
her  again  for  $100.  Thomas  Gamer  bid  for  her  at  the  execution  sale 
$180,  thinking  to  retain  the  money.  He  afterwards  offered  to  purchase 
her  from  Martin.  The  girl  was  dumb  or  nearly  so.  This  however  was 
discoverable  by  ordinary  diligence;  the  girl  was  about  ten  or  eleven  when 
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purchased.  Her  price  $160.  The  plaintiff  gave  in  evidence  the  verdict 
of  a  jury  summoned  by  the  proper  officer  to  inquire  whose  property  the 
girl  was,  who  found  her  to  be  the  property  of  Donelson.  The  Garners 
did  not  forbid  the  sale,  nor  show  their  bill  of  sale  when  the  execution  sale 
took  place.  When  Donelson's  bill  of  sale  was  obtained,  and  when  he 
moved  away  with  Parish  Garner,  he,  Donelson,  was  overtaken  by  officers 
with  attachments  in  favor  of  several  creditors.  Upon  this  record,  divers 
questions  arise.  The  first  is,  as  to  the  third  plea  of  the  defendant, 
demurred  to  by  the  plaintiff,  and  holden  to  be  sufficient  by  the  Court ;  was 
it  a  good  plea  or  not  ?  This  Court  think  it  was  not  a  good  plea.  When 
the  vendor  warrants  the  title  of  a  chattel  which  he  sells,  if  there  be  a 
better  title  in  another  person,  and  the  vendee  be  dispossessed,  though  with- 
out any  suit  or  action  at  law  or  in  equity,  the  covenant  for  title  is  broken, 
as  much  as  if  there  had  been  a  recovery  by  suit  And  [162]  indeed  it 
is  much  to  be  doubted  whether  a  suit  might  not  be  sustained  before  dis* 
possession,  for  if  the  vendee  be  obliged  to  wait  till  dispossessed,  the  war- 
rantor by  that  time  may  be  insolvent,  though  otherwise  for  a  long  time 
after  the  warranty. 

The  next  question  is,  whether  there  ought  to  be  a  new  trial,  and  that 
depends  upon  divers  considerations.  First,  was  any  lien  created  by  the 
execution  issued  by  the  justice  in  Davidson  county  in  the  year  1811  upon 
the  personal  chattels  of  Donelson?  The  Supreme  Court  has  already 
decided  this  question  in  the  negative,  and  we  are  satisfied  with  that  decision. 
Secondly,  was  the  bill  of  sale  to  Harper  Grarner  void  as  to  a  creditor  by 
non-registration  within  the  time  prescribed  by  law  ?  It  was  made  the  Sd 
of  December,  1810,  and  was  registered  in  the  year  1815.  The  time  for 
registration  was  prolonged  before  the  prescribed  time  expired.  No  chasm 
intervened  between  the  prescribed  time  and  the  act  giving  further  time. 
The  bill  of  sale,  therefore,  never  became  void  for  want  of  regbtration,  and 
before  the  arrival  of  the  final  period  for  registration  it  was  good  as  to  all 
persons,  creditors  as  well  as  others.  It  passed  the  title  to  Harper  Garner, 
if  the  sale  itself  be  not  liable  to  some  other  objection.  A  third  question 
IB,  whether  was  the  conveyance  by  Donelson  to  Harper  Gamer  fraudulent 
and  void  under  the  circumstances  which  attended  it?  The  possession 
being  left  sometimes  with  Parish  Garner  and  sometimes  with  Donelson  is 
a  circumstance  not  explained ;  and  to  that  must  be  added  that,  the  Cramers 
paid  debts  only  to  the  amount  of  $180,  leaving  Young's  debt  unsatisfied. 
Besides  the  negro  and  other  property  mentioned  in  the  bill  of  sale,  Gamer 
received  a  horse  of  Donelson  worth  $70,  and  a  note  of  $100  on  Williams, 
which  he  pud.  These  were  nearly  equal  to  all  the  debts  they  paid.  The 
value  of  the  property  received  from  Donelson  greatly  exceeded  the  debts 
paid  by  Graroer.  If  this  [163]  transaction  be  validated,  then  there  will 
be  saved  for  Donelson,  at  the  expense  of  his  creditors,  a  part  of  the  prop- 
erty which  ought  to  be  employed  for  the  satisfaction  of  his  creditors.    If  it 
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be  a  hardship  to  set  aside  the  whole  transaction  when  the  articles  received 
were  paid  for  in  part  by  satisfaction  of  Donelson's  debts,  still  that  is  better 
than  by  making  it  good  for  all  to  exclude  a  creditor.  The  loss  will  fall 
upon  him  who  produced  the  dilemma.  The  conveyance  therefore  to  Har- 
per Gramer  was  fraudulent  and  void  as  to  a  creditor.  A  fourth  question 
is,  whether  the  invalidity  of  this  bill  of  sale  was  done  away  by  a  subse- 
quent sale  for  valuable  consideration  to  Staton ;  answer,  there  was  not  any 
sale  to  Staton  which  can  be  noticed  in  a  dispute  .between  him  or  his 
assignee  and  a  creditor.  The  execution  sale  was  in  the  fall  of  the  year 
1812.  The  bill  of  sale  to  Staton  was  on  the  27  th  of  August,  1813.  This 
sale  was  not  rendered  notorious  by  a  bill  of  sale,  proved  and  registered  as 
required  by  1784,  c  10,  §  7.  There  is  no  evidence  of  a  sale  which  can  be 
supported  against  a  creditor.  The  property  remained  still  as  it  was  before. 
And  besides,  a  sale,  void  for  fraud  as  against  a  creditor,  cannot  become 
unavoidable  by  a  subsequent  sale  of  the  vendee  for  a  valuable  considera- 
tion, and  bona  Jide,  to  one  not  conusant  of  the  former  fraud.  Newland, 
404, 496 ;  1  Atk.  353 ;  2  Ves.  158 ;  5  Ves.  26,  877.  The  property  there- 
fore  remained  liable,  as  it  was  in  the  hands  of  Harper  Gamer,  notwith- 
standing the  transaction  between  him  and  Staton. 

A  fifth  question  is  as  to  the  admissibility  of  the  verdict  of  the  jury  sum- 
moned to  inquire  in  whom  the  property  of  the  girl  was.  It  was  an  inquisi- 
tion not  made  by  virtue  of  any  legal  precept,  nor  under  the  direction  of  a 
court  legally  constituted  to  instruct  the  jury  in  matters  of  law,  nor  to 
exclude  incompetent  testimony,  nor  to  set  aside  the  verdict  if  wrong  or 
unjustly  obtained,  nor  to  confirm  it  by  pronouncing  a  judgment  upon  it. 
It  ought  not  to  have  been  [164J  given  in  evidence  on  the  trial  of  these 
issues.  But  had  the  evidence  been  rejected,  still  the  same  verdict  ought  to 
have  been  given,  and,  being  right,  the  Court  ought  not  to  have  set  it 
aside. 

A  sixth  question  is  as  to  the  e£Pect  of  the  affidavits  produced  for  the  pur- 
pose of  obtaining  a  new  trial,  and  as  to  the  propriety  of  hearing  them  at 
all.  Is  it  consistent  with  principle  to  say  that  an  affidavit,  made  by  the 
plaintiff  or  defendant  who  cannot  give  evidence  in  case  of  granting  a  new 
trial,  shall  be  received  to  state  matters  upon  which  it  should  be  granted  ? 
Supposing  them  admissible,  they  speak  of  new  discovered  testimony  which 
is  to  be  given  by  others.  Either  the  affidavit  of  the  witness  himself  should 
be  offered,  or  some  other  indifferent  testimony,  showing  that  the  proof  relied 
on  can  be  had.  The  seventh  and  last  of  these  previous  questions  b  whether 
parol  evidence  can  be  received  to  prove  the  former  existence  of  a  judgment 
and  the  loss  thereof  by  the  justice  who  gave  it  TTiai  is  legal  testimony. 
How  else  could  it  be  proved  ?  And  must  the  rights  derived  under  the 
execution  be  lest  when  the  judgment  and  execution  itself  shall  be  lost  ? 
The  justices  frequently  mislay,  lose,  or  destroy  their  judgments  and  execu- 
tions. It  would  be  exceedingly  pernicious  to  the  public  if  such  evidence 
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were  not  receivable.  Upon  the  whole,  it  may  be  said  that  the  bill  of  sale 
to  Harper  Gamer  was  void,  being  covinous,  and  has  not  been  set  up  by 
any  posterior  transaction,  and  that  the  verdict  given  ought  to  stand,  not- 
withstanding any  of  the  objections  which  have  been  made.  The  result  of 
this  discussion  is  that  the  judgment  of  the  Circuit  Court  is  correct  and 
ought  to  be  affirmed. 


Carthage.    Deoember  Term,  1816. 
DANIEL  MORRIS  v.  JOHN  GILLIAM. 

Under  1806,  8,  2,  giving  preference  to  actual  occupants  of  land  on  the  first  day  of  May,  1806, 
circumstances  anterior  to  this  day  cannot  be  taken  into  consideration  in  determining  rights 
of  occupancy. 

The  possession  of  a  minor  son  would  be  a  possession  by  the  father  within  the  meaning  of  the 
act.    [See  Cooke,  67;  2  Tenn.  196.] 

No  person  can  object  to  the  form  of  survey  in  such  cases,  who  is  not  injured  thereby. 

[165]  Whyte,  J.  —  It  appeared  upon  the  record  in  this  cause  that 
on  the  3d  day  of  August,  1807,  John  Gilliam  made  an  entry  of  200  acres, 
his  occupant  claim.  That  on  the  same  dd  day  of  August,  1807,  Daniel  Morris 
made  an  entry  of  200  acres,  his  occupant  claim.  That  the  number  of  Gil- 
liam's entry  was  15,  and  the  number  of  Morris's  entry  33.  That  Morris 
caveated  the  entry  of  Gilliam,  which  was  certified  by  the  principal  sur- 
veyor to  the  County  Court  of  Franklin,  removed  from  thence  by  certiorari 
to  the  District  Court  of  Winchester,  and  transferred  from  thence  to  the 
Circuit  Court  of  Franklin  county.  And  at  the  August  term  of  said  court, 
1814,  a  jury  found  the  following  facts ;  to  wit,  '^  that  no  conditional  line 
was  agreed  to  hy  the  parties"  And  the  following  facts  were  agreed  on  by 
the  counsel,  "  That  in  February,  1806,  the  caveatee,  who  resided  in  East 
Tennessee,  came  to  see  the  country,  and  was  on  the  land  in  controversy 
after  the  caveator  had  been  on  it,  and  had  put  the  initials  of  his  name  on 
a  tree,  cut  some  poles  at  it,  and  directed  his  son  John  and  a  Mr.  Deloach 
to  build  him  a  cabin  on  said  land.  That  on  the  20th  of  February,  1806, 
and  before  any  cabin  was  built,  the  caveator,  who  resided  on  Stone's  River, 
returned  to  the  place,  and  cut  a  set  of  house  logs,  made  rails,  built  a  pen, 
and  sowed  some  seed  in  it,  and  cleared  about  three-quarters  of  an  acre  of 
land.  That  John  Gilliam,  jun.,  afterwards  went  there  and  built  a 
cabin  with  the  logs  that  the  caveator  had  cut  That  about  the  20  th  of 
March,  1806,  the  caveator  moved  with  his  family  upon  the  land,  and  found 
John  Gilliam,  jun.,  living  in  the  cabin.  That  the  caveator  moved  into  the 
cabin  with  the  said  John  Gilliam,  jun. ;  that  they  afterwards  fell  [166] 
out,  and  the  caveator  was  compelled,  by  the  superior  force  of  the  said  John 
Gilliam,  jun.,  to  move  between  80  and  100  yards  to  the  place  where  he 
claims  his  preference  right.     That  the  caveator  was  seated  on  and  in  actual 
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possession  of  the  place  where  he  now  lives  at  and  before  the  Ist  of  May, 

1806,  which  place  and  the  improvements  thereon,  made  on  the  1st  daj  of 
May,  1806,  was  in  the  centre  of  his  survey.  That  the  caveator's  survey 
includes  the  land  in  controversy.  That  before  the  caveator  left  the  cabin 
built  by  John  Gilliam,  jun.,  to  wit,  on  the  10th  of  April,  1806,  his  brother, 
Lemuel  Gilliam,  came  out  with  a  negro  of  his  father's,  and  lived  that  sum- 
mer with  his  brother  John  in  said  cabin,  and  made  com  there,  and  at 
another  place  about  a  quarter  of  a  mile  off.  That  John  Gilliam,  jun.,  had 
another  improvement  about  three-quarters  of  a  mile  off,  which  he  after- 
wards sold.     That  the  caveatee  resided  in  East  Tennessee  till  January, 

1807,  when  he  moved  to  the  cabin  his  son  John  had  built,  and  enjoyed  the 
benefit  of  the  crop  made  by  his  son  Lemuel  at  that  place.  That  John 
Gilliam,  jun.,  claimed  the  land  where  the  cabin  was,  under  a  grant  to 
Russell,  and  agreed  with  the  caveator,  when  the  caveator  left  the  cabin 
built  by  the  said  John,  that  if  he  did  not  establish  his  claim  under  the 
grant,  he,  John,  would  relinquish  all  his  right  of  a  preference  to  the  cavea- 
tor. That  the  said  Lemuel  was  under  age,  and  the  work  he  did  was  for  his 
father ;  and  that  he  claimed  no  right  of  occupancy  for  himself.  That  the 
caveatee's  improvement  was  not  included  in  the  centre  of  his  survey.  That 
Lemuel  Gilliam  was  seated  on  and  in  actual  possession  of  the  place  where 
the  cabin  was,  at  and  before  the  1st  day  of  May,  1806,  under  the  direction 
of  the  caveatee  aforesaid." 

It  further  appeared  from  the  record  that  the  interference  of  the  two 
tracts  amounted  to  57  acres,  105  square  poles.  That  at  the  February 
term  of  said  court,  upon  the  above  case  and  the  argument  of  [167]  coun- 
sel, it  was  ordered  by  the  Court  that  the  caveat  be  dismissed,  and  the  cave- 
atee recover  his  costs,  &c.,  from  which  judgment  the  caveator  took  his 
appeal  in  nature  of  a  writ  of  error  to  this  court.  Three  points  were  made 
in  this  case  by  the  counsel.  First,  whether  the  circumstances  of  the  occu- 
pant^ anterior  to  the  Ist  day  of  May,  1806,  could  be  taken  into  view. 
Secondly,  whether  the  caveatee  comes  within  the  Act  of  1806,  c  3,  §  2. 
Thirdly,  how  the  survey  in  this  case  should  be  made.  First,  whether  the 
circumstances  anterior  to  the  1st  day  of  May,  1806,  can  be  taken  into  view. 
It  is  considered  that  they  cannot,  for  previous  to  this  time  the  legislature 
seems  to  have  taken  no  notice  of  them  by  considering  them  trespassers 
before  that  time,  or  as  having  performed  meritorious  services ;  and  it 
would  be  foreign  to  the  spirit  of  the  act  to  take  into  consideration  the 
agreements,  contracts,  or  disputes  of  the  parties  in  relation  to  their  claim 
under  the  same,  as  thereby  particular  cases  might  be  brought  into  view,  to 
the  exclusion  of  general  principles,  on  which,  in  contemplation  of  law,  titles 
should  always  depend.  Secondly,  whether  the  caveatee  comes  within  the 
Act  of  1806,  c.  S,  §  2.  The  act  says  that  '^  any  person  or  persons  who 
have  seated  him,  her,  or  themselves  on  any  vacant  and  unappropriated 
land  within  the  jurisdiction  of  this  State,  and  who  were  in  actual  possession 
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of  the  same  at  or  before  the  Ist  day  of  Maj,  in  the  present  year,"  &<u    It 
is  contended,  according  to  the  true  construction  of  these  words,  the  caveatee, 
John  Gilliam,  is  not  comprehended ;  that  he  cannot  be  considered  as  a 
person  who  may  have  seated  himself  on  vacant  lands,  &c.,  and  in  actual 
possession,  but  negative  the  idea  of  being  in  possession  by  a  son,  servant, 
agents  or  other  person  on  his  behalf.    If  this  be  the  true  construction,  to 
what  length  would  it  go  ?    It  would  go  this  length,  it  is  conceived :  that  if 
he  were  not  in  actual  possession  by  his  person  on  that  day,  as  if  he  were 
gone  to  court,  muster,  or  upon  other  business  off  the  [168]  premises,  he 
would  not  satisfy  the  law,  notwithstanding  his  possession  was  continued  by 
his  family  if  he  had  one,  by  his  servants,  if  he  had  any,  and  by  his  property, 
if  he  had  neither.    But  the  act  could  not  mean  the  corporeal  possession 
before  stated  as  being  the  qualification  upon  which  the  benefit  of  the  act 
depended,  as  thereby  its  operation  might  be  narrowed  by  accident,  and  its 
extent  limited  by  contingency,  in  direct  opposition  to  the  manifest  scope 
and  intention  of  the  act.    The  object  perhaps  was  to  give  the  preference 
to  those  who  had  taken  possession  with  a  view  to  the  making  of  a  crop  on 
the  land  that  season ;  and  actual  possession  on  the  1st  day  of  May  was  con- 
sidered as  sufficient  evidence  of  that  intent.    Now  what  kind  of  possession 
evidenced  this  intent  ?    A  possession  by  a  part  of  a  man's  family  would  be 
as  conclusive  of  this  as  that  of  the  man  himself,  especially  such  a  part  of 
his  fiunily  as  the  law  considers  under  his  direction  and  control,  as  an 
infant  son,  a  servant,  whose  services  he  is  entitled  to  command,  and  the 
benefits  and  product  of  them  to  receive.    In  this  case,  the  caveatee's  son 
Lemuel,  being  under  age,  having  come  there  with  his  father's  negro,  and 
being  there  at  and  before  the  1st  of  May,  1806,  and  having  the  same  sea- 
son made  a  crop  which  was  enjoyed  by  the  caveatee  on  the  premises,  is 
considered  an  actual  possession  by  the  caveatee  within  the  Act  of  Assem- 
bly.    But  the  case  cited  at  the  bar,  from  Kingston,  of  John  Smith  T.  is 
considered  as  having  decided  the  principle  of  the  present  case.    There  the 
Court  looked  into  the  nature  of  the  possession  of  Smith's  tenant,  and,  find- 
ing it  a  tenancy,  rejected  his  claim.    This  settles  the  present  case,  for  it 
authorizes  us  to  look  into  the  possession  of  Lemuel  Gilliam,  and  the  moment 
we  do  this  we  cease  to  have  a  doubt,  upon  the  fiusts  agreed,  who  is  in 
actual  possession.    The  caveatee  is  entitled  on  another  ground,  which  I 
will  barely  mention.    From  the  relationship  between  the  son  Lemuel  and 
his  father  in  this  case,  the  [169]   infancy  of  the  son,  the  residence 
of  the  father's  negro  with  the  son,  and  the  subsequent  enjoyment  of  the 
crop  and  premises  by  the  father,  he  may  be  considered  as  the  assignee  of 
the  son  under  the  act,  and  in  this  way  entitled  to  a  right  of  occupancy. 
In  adverting  to  the  facts  agreed  upon  in  this  case,  it  seems  that  both  these 
parties  are  in  such  an  actual  possession  as  to  entitle  each  to  the  benefit  of 
a  right  pf  occupancy,  by  virtue  of  his  possession,  to  a  distinct  spot,  which 
not  being  at  a  sufficient  distance  from  that  of  the  other  to  permit  the  sur- 
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vey  of  each  to  be  in  a  square,  with  the  improvement  in  the  centre,  without 
interference,  it  seems  a  question  which  shall  give  place,  and  raises  a  third 
point  in  this  cause,  —  how  the  survey  is  to  be  made  ?  Thb  depends  on  the 
same  Act  of  1806,  c.  3,  §  2,  which  says,  ^stich  occupant  shall  include  his 
improvement  in  the  centre  of  a  squared  The  caveatee,  having  the  elder 
entry,  has  the  prior  right  of  survey.  But  the  caveator  says  that  the 
caveatee  has  not,  in  this  case,  surveyed  according  to  the  requisition  of 
the  act,  by  placing  his  improvement  in  the  centre  and  running  his  lines 
equidistant  therefrom,  so  as  to  include  the  quantity  given  by  the  entry, 
but  has  surveyed  in  such  a  manner  as  to  place  his  improvement 
between  the  centre  of  his  survey  and  the  caveator's  claim,  by  which  the 
interference  is  rendered  much  less  than  if  he  had  surveyed  by  placing  his 
improvements  in  the  centre ;  and  the  caveator  objects  to  this,  and  says 
that,  as  the  caveatee  has  not  pursued  the  act,  the  survey  is  void.  To  this 
it  is  answered  that  it  is  true  the  survey  should  pursue  the  act  and  be  con- 
formable thereto,  otherwise  it  is  void  as  far  as  it  deviates  therefrom ;  that 
is  to  say,  by  including  land  not  warranted  by  the  act,  to  the  extent  of  such 
unauthorized  included  part,  but  no  further.  And  the  survey  in  this  case, 
including  the  unauthorized  part  not  on  the  side  of  the  caveator,  but  on  the 
other  side  the  most  remote  from  him,  thereby  receding  from,  instead  of 
encroaching  upon,  [170]  the  caveator,  he  is  not  thereby  injured,'  and  with- 
out an  interest  in  him  is  not  competent  to  raise  the  objection.  I  am  for 
affirming  the  judgment  of  the  Circuit  Court. 

Roane,  J.  —  From  the  facts  found  and  agreed,  it  appears  that  Lemuel 
Gilliam,  son  of  the  caveatee,  being  under  age,  by  the  direction  of  his  father, 
who  also  placed  a  slave  under  his  charge,  was  seated  on  and  in  actual  pos- 
session of  the  land  in  dispute  at  and  before  the  first  day  of  May,  1806, 
made  a  crop  there  and  continued  in  possession  until  the  following  January, 
when  his  father,  who  had  removed  with  the  rest  of  his  family  in  East  Ten- 
nessee, took  possession,  and  L.  Gilliam  delivered  up  to  him  the  crop,  &c., 
and  set  up  no  claim  to  a  preference  for  himself.  Gilliam,  the  caveatee, 
made  an  entry  for  200  acres,  on  the  3d  of  August,  1807,  No.  15.  Morris 
was  also  actually  seated  on  the  land  on  the  first  of  May,  1806,  about  100 
yards  from  where  Gilliam  resided,  aiid  also  made  his  entry  on  the  3d  of 
August,  1807,  No.  33,  and  has  entered  a  caveat  against  the  claim  of  Gil- 
liam, alleging  that  he  is  entitled  to  a  preference  by  prior  occupancy.  About 
57  acres  of  land  is  included  in  both  surveys.  Morris's  survey  is  made, 
including  his  improvement,  in  the  centre  of  a  square.  Gilliam's  is  not  in 
the  centre,  but,  if  it  had  been,  the  survey  would  have  included  all  the  same 
land  now  in  dispute,  and  more  of  the  land  claimed  by  Morris.  Various 
facts  are  stated  which  took  place  prior  to  the  first  of  May,  1806.  The  ques- 
tions presented  for  the  consideration  of  the  Court  are :  First,  whether,  in 
determining  the  right  of  preference  by  occupancy,  the  Court  can  go  further 
back  than  the  first  of  May,  1806,  and  inquire  into  the  circumstances 
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specting  the  possession  which  took  place  prior  to  that  day.     Secondly, 
whether  the  possession  of  L.  Gilliam,  on  behalf  of  his  father,  is  such  as  is 
contemplated  by  the  Act  of  1806.  Thirdly,  whether  Gilliam,  the  caveatee,  by 
a  non-compliance  with  the  direction  of  the  act  to  [171]  survey  so  as  to  include 
the  improvement  in  the  centre  of  a  square,  ought  to  be  prevented  from 
holding  the  land  in  <^pute,  all  of  which  would  have  been  included,  had  the 
entry  and  survey  been  made  so  as  to  include  those  improvements  in  the 
centre.     On  the  first  point,  the  law  is  believed  to  have  been  settled.     The 
people  residing  south  of  French  Broad  and  Holston,  by  the  constitution  of 
this  State,  were  entitled  to  the  right  of  pre-emption  cmd  occupancy  in  that 
tract.     In  deciding  on  these  claims,  the  courts  uniformly  refused  to  admit 
any  inquiry  as  to  the  priority  of  possession  before  the  6th  of  February, 
1796,  the  date  of  the  constitution.     On  the  same  principle,  occupancy, 
under  the  Act  of  1806,  to  give  a  right  of  preference,  must  have  existed  at 
and  before  the  first  day  of  May  preceding.     A  settlement  on  lands  subse- 
quent to  that  time  was  not  recognized  as  giving  any  right  of  preference. 
Until  the  law  passed,  all  those  settlers  were  considerered  as  trespassers. 
The  legislature  might  have  refused  their  sanction  to  such  intrusion.    There 
was  no  moral  obligation  to  give  them  any  privileges  on  account  of  merito- 
rious services ;  but,  as  many  families  were  settled  on  vacant  lands,  it  was 
thought  proper,  to  prevent  the  confusion  that  might  arise  from  removing 
them  or  permitting  others  to  acquire  a  title  and  eject  them  from  the  lands, 
to  give  them  a  preference  of  a  small  tract,  and  thus  enable  them  to  secure 
a  peaceable  residence  for  themselves.    The  legislature,  therefore,  having 
placed  all  who  were  settled  on  the  1st  day  of  May,  1806,  on  an  equal  foot- 
ing, the  Court  cannot  make  any  distinction  between  them.     On  the  third 
point,  no  real  difficulty  Is  supposed  to  exist.     Gilliam  did  not  make  his 
entry  and  survey  so  as  to  include  his  improvement  in  the  centre  of  a  square ; 
that  is,  he  included  in  his  survey  nearly  100  acres  less  of  the  land  claimed 
by  Morris  than  he  would  otherwise  have  done.     Can  Morris  complain  on 
that  account?    It  is  believed  he  cannot.     If  a  man  does  not  pursue  the 
direction  of  the  law  in  [172]  his  survey,  he,  and  he  alone,  is  authorized 
to  complain  who  is  injured  by  that  deviation.     But  the  principal  point  in- 
sisted on  in  this  case  is,  that,  by  the  law  of  1806,  he  who  claims  a  right  of 
preference  must  have  seated  himself  and  have  been  in  acfual  possession  at 
and  before  the  first  of  May  preceding,  or  as  assignee  of  some  person  so 
possessed.    The  expressions  used  by  the  legislature  seem  to  imply  some- 
thing n&ore  than  having  stock  or  property  there ;    something  more  than 
occasionally  bestowing  his  labor  on  the  lands ;  something  more  than  send- 
ing slaves  there  to  reside  and  labor  for  him,  while  he  has  an  actual  resi- 
dence and  domicile  elsewhere.    If  any  or  all  of  these  things  were  done,  the 
legislature  did  not  recognize  them  as  giving  a  right  of  preference,  nor  could 
it  be  foreseen  what  they  would  do  on  that  subject.     It  seems  to  me  that 
some  person  must  have  been  seated  on  the  lands,  and  in  actual  possession, 
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capable  of  taking  a  benefit  from  the  act,  and  whether  he  was  in  possession 
for  himself,  or  by  contract  for  another,  the  preference,  so  &r  as  third  per- 
sons are  concerned,  will  be  considered  as  cast  on  him  who  was  in  actual 
possession.  Nor  can  those  third  persons  complain  of  any  injury  done  to 
them,  if  the  resident  surrenders  his  possession  to  another,  vests  him  with 
the  rights  conferred  on  that  possession,  and  claims  nothing  for  himself.  In 
this  situation  I  am  inclined  to  think  Lemuel  Gilliam  was  placed.  If  the 
possession  had  been  on  his  own  account,  the  right  of  preference  would  have 
been  completely  secured  to  him ;  but  having  been  put  in  possession  by  his 
&ther,  and  in  that  situation  having  acquired  the  right,  he  was  under  moral 
obligations  not  to  defeat  the  purpose  for  which  he  was  placed  there,  but  to 
relinquish  all  claim  on  his  own  account,  and,  by  delivery  of  possession  and 
the  fruit  of  his  industry,  transfer  to  his  father  all  the  advantages  which 
had  accrued  by  virtue  of  that  occupancy.  And  it  is  not  considered  as 
straining  the  construction  of  the  act  too  flEu*  to  say  that  his  father,  the 
caveatee,  should,  from  [173]  the  time  possession  was  taken  by  him,  be 
considered  as  the  assignee  of  his  son,  the  former  occupant.  Though  no 
express  contract  is  stated  in  the  facts  agreed,  yet  the  circumstances  stated 
may  be  considered  as  evidence  of  an  assent  by  Lemuel  Gilliam ;  and  it  is 
not  necessary  such  assent  should  be  in  writing  to  make  it  effectuaL  This 
construction  of  the  act  will  place  John  Gilliam,  the  caveatee,  as  assignee  of 
his  son  Lemuel,  on  an  equality  with  Morris,  the  caveator ;  and  Gilliam 
having  a  priority  of  entry,  the  Court  cannot  interfere  and  take  it  from  him 
for  the  purpose  of  vesting  it  in  Morris.  The  judgment  of  the  Circuit  Court 
must  therefore  be  affirmed. 
And  it  wcu  affirmed. 


Carthage.    Deoember  Term,  1816. 
MARTIN,  QUI  TAM.  v.  GORDEN. 

Upon  eveiy  debt  dne  by  record,  a  tare  facia$  will  lie.    [See  9  Y.  472 ;  2  Ham.  i48 ;  M.  &  T. 

46 ;  and  Gregory  v.  Chad  well,  8  Cold.  898,  where  this  case  u  cited.] 
An  appeal  bond  is  a  part  of  the  record,  and  tcire  factas  lies  withoat  any  motion  for  judgment 

thereon.    [But  jadgment  may  now  be  bad  on  motion,  Code,  8109.] 
The  bond,  or  so  much  of  it  as  will  show  to  the  Court  the  llabUi^  of  the  defendant,  ought  to 

be  set  out  in  the  scire  fadat.    [See  McCombs  v.  Hall,  4  T.  456 ;  Broyles  o.  Blair,  7  T. 

279.] 

Per  Ouriam.  <  This  is  a  scire  faeiaa  against  the  defendant,  who  became 
surety,  as  it  is  said,  on  an  appeal  bond  for  M'Night,  the  defendant  in  the 
court  below,  and  the  person  who  appealed  to  the  Circuit  Court  Upon 
demurrer,  one  question  is,  whether  the  scire  faciei  is  proper,  or  the  plain- 
tiff below  ought  to  have  had  judgment  on  motion.  Another  is,  whether 
the  sdre  fcusiw  ought  to  set  forth  so  much  of  the  appeal  bond  as  to  show 
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ihat  the  defendant  in  the  scire  facias  was  liable  as  surety  in  the  appeal 
bond.  This  scire  facias  states  that  it  appears  he  was.  The  defendant 
makes  a  queer  objection ;  he  says  you  ought  to  have  had  judgment  entered 
against  me  without  a  citation ;  and  now  that  you  have  cited  me  and  given 
me  fair  notice  and  opportunity  to  make  my  defence,  I  wiU  say  you  ought 
to  have  taken  judgment  without  giving  me  any  notice.  The  scire  facias 
lies,  although  no  [174]  motion  be  ever  made.  The  appeal  bond  is  made 
a  part  of  the  record,  and  upon  every  debt  due  by  record  a  scire  facias  will 
lie.  But  the  bond  ought  to  be  set  out,  or  at  least  so  mtich  of  it  as  will 
show  to  the  Court  the  liability  of  the  defendant ;  otherwise  the  Court  can- 
not know  whether  he  is  bound  or  not. 
Judgment  stutainecL 


Carthage.   December  Term,  1816. 
THE  STATE  AND  THOMAS  H.  PERKINS  v.  DILLON. 

A  writ  of  error  cannot  be  brought  until  the  cause,  whether  ciTil  or  criminal,  is  at  an  end,  in 
the  ooart  below,  by  final  jadgment  [Ace.  Fonte  v.  State,  8  Hay.  98 ;  Joslyn  «.  Sappington, 
1  Tenn.  222.] 

Roane,  J.,  delivered  the  opinion  of  himself  and  Whtte,  J.  —  On  the 
11th  of  April,  1812,  Thomas  H.  Perkins  complained  on  oath  to  Matthew 
Rogers,  a  justice  of  the  peace  for  Jackson  county,  that  Joshua  Dillon  had 
forcibly  entered  into  a  tenement,  &c.,  and  forcibly  detained  the  same.  On 
hia  complaint,  a  precept,  in  the  usual  form,  was  directed  to  the  sheriff  to 
summon  a  jury.  The  jury  found  a  forcible  detainer ;  and,  ailer  the  ver- 
dict or  inquisition,  the  defendant,  Dillon,  tendered  a  plea  in  writing,  deny- 
ing the  force ;  whereupon  the  justice  sent  all  the  proceedings  to  the  Circuit 
Court  for  Jackson  county.  The  defendant  moved  to  quash  the  proceedings, 
which  was  refused  by  the  Court.  The  cause  was  continued  in  court  for 
some  years,  when  the  solicitor  for  the  State  moved  the  Court  to  strike  the 
cause  off  the  docket  for  want  of  jurisdiction,  not  having  been  regularly 
brought  up.  That  court,  on  argument,  discharged  the  rule.  A  bill  of  ex- 
ceptions was  filed  to  this  opinion,  and  an  appeal  in  the  nature  of  a  writ  of 
error  was  taken  to  this  court  Two  questions  present  themselves :  firsts 
when  an  inquisition  of  forcible  entry  and  detainer  is  found  by  jury,  and  the 
defendant  tender  his  plea  in  writing,  den3dng  the  [175]  force,  ought  the 
proceedings  to  be  certified  to  the  Circuit  or  County  Court  ?  The  justice 
may  summon  another  jury  to  try  the  plea,  but  the  general  practice  here 
has  been  to  certify  the  proceedings  to  the  Superior  Court,  and  this  is  be- 
lieved to  be  in  conformity  with  the  directions  of  the  statutes  of  forcible 
entry  and  detamer  as  nearly  as  a  difference  in  the  organization  of  our  ju- 
dicial system  will  permit    No  law*has  ever  been  passed  on  this  subject  by 
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North  Carolina  or  this  State.    This  is  not  an  appeal  from  the  judgment  of 
a  justice  of  the  peace,  but  the  proceedings  are  certified  before  a  trial  or 
judgment;  and  the  Act  of  1811,  c.  119,  §  8,  forbidding  appeals  from  the 
judgment  of  a  justice  to  the  Circuit  Court,  does  not  embrace  cases  like  the 
present.     The  Circuit  Court  therefore  did  not  err  in  refusing  to  strike 
the  cause  from  the  docket  on  that  account.     But  this  is  not  now  material 
to  be  considered ;  for,  secondly,  the  cause  is  not  regularly  brought  hither. 
There  was  no  final  judgment  in  the  Circuit  Court.    Writs  of  error  cannot 
be  brought  till  the  cause  is  at  an  end  in  that  court     1811,  c.  72,  §  11. 
But  it  may  be  said  that  this  is  to  some  purposes  a  State  prosecution  ;  that 
will  make  no  difference.    At  the  last  sitting  of  the  Court  of  Appeals  at 
Enoxville,  Catherine  Foute  brought  a  writ  of  error  against  the  State; 
she  had  been  indicted,  in  the  Circuit  Court  for  the  county  of  Jefierson,  of 
larceny.    In  that  court,  a  motion  was  made  to  quash  the  prosecution,  and 
discharge  her  for  want  of  a  prosecutor  indorsed  on  the  indictment,  alleging 
that  the  variance  between  a  presentment  made  by  jury  and  the  indictment 
was  so  great  that  the  latter  could  not  be  founded  on  the  former.     The 
Circuit  Court  refused  to  discharge  her,  from  which  opinion  she  appealed. 
Although,  on  other  grounds,  it  appeared  she  ought  not  to  be  compelled 
to  answer,  the  Court,  after  expressing  an  opinion  on  those  points,  remanded 
the  cause  to  the  Circuit  Court,  because  it  had  been  brought  up  before  a 
final  judgment    The  principles  [176]  upon  which  that  case  was  decided 
are  still  believed  to  be  correct,  and  govern  the  present  case. 
The  cause  was  remanded  to  the  Circuit  Court. 


Carthage.    December  Term,  1817. 
PILE  V.  BENHAM. 

A  release  of  a  personal  action,  as  a  warranty  of  land  so  fkr  as  it  is  personal,  to  enable  the 
releasee  to  testify  as  a  witness,  is  good  without  registration. 

A  warranty  real,  that  mns  with  the  land,  is  a  hereditament,  and  the  owner  of  the  land  at  the 
time  of  breach  is  the  person  entitled  to  its  benefit,  and  the  only  person  who  can  release  it 
so  as  to  make  the  warrantor  a  competent  witness.  The  warrantor  is,  therefore,  a  competent 
witness  for  the  warrantee  without  a  release,  but  not  for  the  owner  of  the  land.  [See  Gr. 
Ev.  §  428,  where  this  case  is  cited.  But  see  Lawrence  v.  Senter,  4  Sn.  62 ;  Elliot  v.  Boren, 
2  Sn.  662;  Burk  v,  Clark,  2  Sw.  810.] 

Per  Curiam.*  This  is  an  appeal  in  the  nature  of  a  writ  of  error.  The 
bargainor  warranted,  to  the  bargainee;  and,  on  a  trial  in  ejectment, 
the  bargainee  released  the  warranty  and  offered  him  as  a  witness.  A  war- 
ranty is  real  or  personal ;  when  binding  the  warrantor,  his  heirs,  execatorsy 
and  administrators,  a  personal  action  lies.  That  may  be  released,  without 
doubt,  though  the  release  be  not  registered,  which  is  the  point  insisted  on. 
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A  real  covenant  rebuts  the  bargainor  from  claiming  against  the  bargainee. 
Salk.  685 ;  3  Rep.  58,  59 ;  8  Rep.  54 ;  Saunders  on  Uses,  332  ;  2  Roll. 
Ab.  786,  787y  PI.  1.  He  may,  notwithstanding  that,  be  a  witness  for  the 
bargainee.  1  Str.  444.  Also,  a  real  warranty  gives  to  the  grantee,  when 
it  passes  by  a  common-law  conveyance,  the  right  to  sue  a  warrantia  chartay 
and  to  vouch  and  recover  over  in  value.  A  liability  in  these  actions  will 
repel  the  warrantor  as  a  witness ;  but  these  actions  do  not  pass  by  the  deed 
of  bargain  and  sale  to  the  cestui  que  use.  He  gets  by  the  statute  the  same 
title  to  the  land  as  he  had  in  the  use.  It  passes  from  him  who  is  seised  to 
the  use,  but  the  warranty  does  not  pass  with  it.  The  bargainee,  in  the  lan- 
guage of  the  law,  is  in  the  post ;  and  as  the  warranty  or  covenant  real  does 
not  pass  to  the  bargainee,  therefore  he  has  no  action  thereby  against  the 
bargainor,  and  he  cannot  be  rejected  on  the  ground  of  liability  to  the  ac- 
tion of  the  bargainee  if  the  land  be  lost. 

[177]  Then,  if  the  witness  be  not  objectionable  on  account  of  the  real 
covenant,  and  the  personal  one  be  well  released,  as  it  is  without  registra- 
tion, the  whole  objection  is  removed ;  the  witness  was  legally  admissible. 
The  Act  of  1756,  c.  6,  speaks  of  conveyances  for  ktndsy  tenements^  and  he- 
redUaments  which  are  to  pass  by  registration ;  and  a  warranty  real  is  a  he- 
reditament ;  but  as  the  bargainee  has  it  not  to  release,  but  only  the  personal 
covenant^  therefore  the  release  operates  only  upon  the  latter,  and  is  a  con- 
veyance of  that  which  is  not  a  hereditament ;  for  if  broken,  and  the  war- 
rantee die,  the  executor  or  administrator  shall  have  the  action.  When  it 
is  said  that,  notwithstanding  a  rebutter,  the  person  liable  to  it  may  be  a 
witness,  it  is  meant,  if  there  be  nothing  but  that  to  object  to  him. 
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CLARKESVILLE.    JANUARY  TERM,  1817. 

ARCHIBALD  ROANE,  ) 

ROBERT  WHYTE,         ^Judges. 
JOHN  HAYWOOD,        ) 

MYRICK'S  HEIRS  v.  JAMES   BOYD  AND  THE  EXECUTORS 

OF  JOHN  DUKE. 

After  the  purchase  of  land  by  securities  executed  by  the  purchaser,  and  title  bond  by  the 
vendor,  the  land  descends  to  the  heirs  of  the  purchaser,  and  the  title  bond  belongs  to  them. 
[Ace.  Stephenson  v.  Yandle,  8  Hny.  109.] 

The  administrator  of  the  purchaser  has  nothing  to  do  with  the  contract,  except  to  pay  the 
residue  of  the  purchase-money  as  far  as  assets  come  to  his  hands  for  that  purpose. 

If,  therefore,  the  administrator  undertake  to  discharge  the  vendor,  and  authorise  the  title  bond 
to  be  surrendered  or  cancelled,  the  transaction  is  a  nullity,  and  the  heirs  may  recover  of 
the  vendor  the  lands  still  held  by  him,  and  the  value,  at  the  rendition  of  the  decree,  of  any 
lands  disposed  of  to  bond  Jide  purchasers  for  value  and  without  notice. 

A  mortgage  is  where  a  debt  is  due,  which  must  be  paid  whether  the  property  perish  or  not; 
while  a  sale  with  liberty  to  repurchase  is  where  no  debt  is  due,  and  the  property  in  the 
meantime  belongs  to  the  vendee.  [See  9  Y.  172;  2  Y.  6;  6  Hum.  456;  2  Y.  215;  8  Y.  248; 
4  Hay.  90.] 

[179]  Roane,  J.,  delivered  the  opinion  of  himself  and  Whtte,  J.  — 
James  Boyd  sold  750  acres  of  land  to  Richard  Mjrick  f6r  the  sum  of  $1,000, 
and  executed  his  bond  to  convey  in  fee  as  soon  as  the  purchase-money  should 
be  paid,  dated  the  28th  day  of  February,  1801.  My  rick,  at  the  time  of  the 
contract,  paid  one  horse,  at  the  price  of  $60,  delivered  to  him  a  negro  giii 
named  Judy,  eleven  or  twelve  years  old,  at  the  price  of  $250,  which  was 
her  full  value  at  that  time ;  he  also  gave  to  Boyd  two  bonds  or  notes  for 
$345  each,  one  payable  the  25th  of  December,  1802 ;  at  what  time 
the  other  was  so,  does  not  appear.  An  absolute  bill  of  sale  was  given  for 
the  negro  girl ;  but,  Mrs.  Myrick  appearing  unwilling  to  part  with  her, 
Myrick  proposed  redeeming  her  by  giving  another  of  equal  value,  or  paying 
$250  on  his  return  from  Orleans,  to  which  Boyd  assented.  Myrick  said 
something  might  occur  to  prevent  him  from  obtaining  the  money  at  that 
time.  Boyd  replied  he  did  not  care  for  the  length  of  time  ;  the  girl  was 
always  good 'for  the  money ;  thereupon,  this  memorandum  was  prepared  and 
signed  by  Boyd :  '^  This  is  to  certify  that  the  negro  Judy,  which  I  purchased 
of  Richard  Myrick,  I  do  oblige  myself  or  my  heirs  to  [180]  return  to  said 
Myrick  or  his  heirs  when  the  said  Myrick  pays  me  up  the  sum  of  $250, 
this  28th  of  February,  1801."  Negro  Judy  has  now  two  children,  Rachel 
and  Harry.  Early  in  the  year  1802,  und  before  Myrick's  departure  for 
New  Orleans,  he  settled  in  some  manner  with  Boyd  for  the  note  due  in 
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December  following,  and  took  it  up.  Part  of  the  sum  was  advanced  bj 
John  Duke,  the  father  of  Mrs.  Mjrick.  Myrick  in  that  year  died  at  New 
Orleans,  and  John  Duke  procured  letters  of  administration  on  his  estate. 
The  oomplainuits  are  his  children  and  heirs.  The  administrator,  Duke,  not 
having  assets  in  his  hands  to  discharge  the  residue  of  the  purchase-money, 
Boyd  made  a  deed  to  the  heirs  of  Myrick  for  363  acres  of  the  land  which 
he  had  covenanted  to  convey,  and  the  administrator,  with  the  assent  of  the 
widow,  delivered  up  the  bond  for  title  to  Boyd,  who,  at  the  same  time,  gave 
up  the  note  he  held  on  Myrick,  and  both  were  cancelled  or  destroyed.  Duke 
afterwards  paid,  in  part,  the  same  amount  which  Myrick  had  before  agreed 
to  pay,  and  directed  the  widow  to  pay  the  residue,  which  she  did,  and  pro- 
cured a  deed  to  himself  for  ^37  acres,,  and  another  to  his  son  for  250  acres, 
which,  with  363  acres  conveyed  to  the  heirs,  are  750  acres,  the  same  land 
originally  sold  to  Myrick.  John  Duke  is  now  dead,  and  his  executors  are 
made  defendants  to  this  suit  The  prayer  of  the  bill  is  a  decree  to  compel 
the  defendant,  Boyd,  to  convey  to  the  complainants  387  acres,  the  residue  of 
the  land  to  which  they  have  as  yet  no  tide,  or  pay  the  value  thereof,  on  the 
payment  of  that  part  of  the  purchase-money  which  yet  remains  due,  with  the 
interest ;  imd,  secondly,  that  he  may  be  decreed  to  deliver  up  negro  Judy  and 
her  two  children,  and  also  a  reasonable  hire  for  the  time  he  has  had  her  in 
poeaessioD.  The  defendant,  Boyd,  insists  that  he  made  a  full  settlement  with 
the  administrator,  and  conveyed  363  acres  of  land,  the  full  quantity  to  which 
the  heirs  are  entitled,  not  having  paid  for  [181]  more.  That  Judy  was 
delivered  in  payment  and  discharge  of  $250,  part  of  the  price  of  the  land, 
and  not  as  a  pledge  or  mortgage. 

In  what  situation  then  are  these  heirs  placed  ?  By  the  death  of  their 
ancestor,  750  acres  of  land  descended  to  them,  subject  to  the  payment  of  the 
balance  of  the  purchase-money.  The  title  bond  given  by  Boyd  belonged  to 
them ;  the  administrator  had  no  right  to  it.  He,  as  administrator,  had 
nothing  to  do  with  the  contract,  except  to  pay  the  residue  of  the  purchase- 
money  as  far  as  assets  came  to  his  hands  for  that  purpose.  Nor  can  any 
deeds  made  to  others  by  Boyd,  since  the  death  of  Myrick,  discharge  him 
from  his  liability  to  them,  though  made  with  the  full  consent  and  approba- 
tion of  the  administrator  and  widow.  They  had  no  right  to  discharge  him 
from  the  performance,  or  to  authorize  the  bond  to  be  cancelled.  What  is 
the  law  relative  to  the  $250  to  be  paid  for  the  negro  girl  ?  The  bill  of  sale 
and  explanatory  writing  is  either  a  mortgage  or  purchase  with  liberty  to 
repurchase.  The  former  is  where  a  debt  is  due  from  the  mortgagor,  which 
he  must  pay  whether  the  property  mortgaged  perish  or  not.  If  it  perish, 
the  loss  is  his ;  the  profits  in  the  meantime  are  also  his ;  the  ownership 
thereof  belongs  to  him.  The  latter  is  where  no  debt  is  due  and  the  property 
in  the  mean  time  belongs  to  the  vendee.  There  is  no  obligation  on  the  vendor 
to  repurchase.  The  intermediate  profits  and  increase,  if  any,  belong  to  the 
vendee ;  and  this  is  the  case  here.     Myrick's  debt  of  $250  was  dischai^ged 
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by  delivery  of  the  negro  to  Boyd  ;  she  belonged  to  Boyd  till  repurchased ; 
My  rick  was  not  bound  to  repurchase  ;  and  if  the  negro  had  died  in  the  mean 
time,  the  loss  would  have  fallen  on  Boyd.  The  increase  in  the  mean  time 
belongs  to  him,  and  so  does  the  profits.  The  liability  to  repurchase  is 
extended  to  the  representatives  of  Myrick  by  the  explanatory  writing, 
otherwise  it  would  have  ceased  with  his  life.  An  interlocutory  decree, 
embracing  [182]  this  matter  and  others  arising  in  the  cause,  must  be  drawn 
up  and  presented  to  the  Court  by  the  counsel.  In  drawing  it,  decree  that 
the  defendant  Boyd  shall  convey  to  the  complainants,  in  fee,  all  such  part 
of  the  said  750  acres  as  hath  not  been  already  conveyed  to  them  ;  that  is  to 
say,  387  acres  thereof,  over  and  above  the  363  acres,  heretofore  conveyed 
to  said  complainants ;  upon  payment  by  the  complainants  to  such  persons 
as  discharged  the  said  last  bond  for  $345,  which  was  executed  by  said 
Myrick  to  said  Boyd,  and  which  he,  said  Boyd,  delivered  to  said  Duke,  the 
administrator  of  the  said  Myrick,  who  paid  a  part  thereof  himself,  and 
directed  the  widow  of  said  Myrick  to  pay  the  residue  thereof,  which  she 
did.  But  in  case  the  said  residue,  being  387  acres,  or  any  part  thereof 
hath  been  conveyed  to  purchasers  for  valuable  consideration,  without  notice 
of  Myrick's  equity,  that  then,  and  in  that  case,  the  said  Boyd  shall  pay  to 
the  complainants  the  value  of  said  lands  as  the  same  shall  be  worth  at  the 
time  of  the  final  decree  in  this  cause,  first  allowing  for  such  improvements 
as  the  claimants  under  Boyd  shall  have  made  thereon,  the  complainants 
being  credited  on  their  side  with  all  reasonable  allowances  for  intermediate 
occupation.  And  the  Court  orders  that  this  cause  shall  stand  over  for  fur- 
ther directions  until  afler  the  bill  shall  be  amended,  so  as  to  make  parties 
thereto  the  claimants  of  said  387  acres  of  land,  under  the  said  Boyd,  and 
also,  the  executors  or  administrators  of  said  Myrick,  if  the  complainants  will 
choose  to  make  any  demand  upon  the  personal  estate  of  Myrick  for  satisfac- 
tion of  the  said  moneys,  which  said  complainants  are  to  pay  to  the  said  payors 
of  said  last  mentioned  bond. 
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ARCHIBALD  ROANE, ) 
ROBERT  WHYTE,        V- Judges. 
JOHN  HAYWOOD,       ) 

WHITE  V.  CROCKET. 

18.  a,  infra,  234.] 

A  surrey  cannot  be  established  by  parol  eyidence,  nor  by  any  evidence  bat  the  retoni  of  it  to 

the  proper  office. 
A  anrvey  may  inclnde  an  object  called  for  in  any  part  of  its  boands,  even  when  the  entry  calls 

to  indode  it  as  near  as  may  be  in  the  centre.    [Ace.  Napier  v,  Simpson,  1  Tenn.  448,  and 

cases  there  cited.] 
In  the  case  of  removed  warrants,  the  first  grantee  had  the  legal  title,  without  reference  to  the 

date  of  the  entries,  contrary  to  the  general  role  [Ace  Cooke,  27;  2  Tenn.  118,  note],  until 

the  Act  of  1806, 1,  7  and  10,  by  which  removed  warrants  were  placed  on  the  same  fboting 

as  other  warrants. 
But  the  priority  in  fiivor  of  elder  entries  has  never  been  conceded  to  elder  surveys.    [Ace  5 

Hay.  101;  8  T.  160;  2  T.  884;  6  H.  601.] 

[183]  Per  OurianL  On  the  10th  ofSeptember,  1784,  Christopher  Funk- 
bouser,  haying  a  certificate  of  pre-emption  issued  bj  the  commissioners,  en- 
tered 640  acres  of  land  with  the  entry  taker  of  Davidson  county,  No.  347,  in 
these  words :  ^  Christopher  Funkhouser  enters  a  pre-emption  of  640  acres  of 
land  on  Little  Harpeth  River,  about  two  miles  and  a  half  below  the  south  road 
that  leads  from  the  French  lick,  beginning  one  quarter  of  a  mile  above  his 
ioiprovement,  and  half  a  mile  on  the  east  side  of  the  river,  and  running  west 
and  south  for  quantity  to  include  his  spring  and  improvement."  Afterwards 
a  survey  was  made  by  Molloy,  beginning  at  a  red  bud  and  hickory,  supposed 
to  be  the  south-east  corner  of  Crocket's,  then  east  117  poles  to  a  black  oak, 
then  south  33  poles,  crossing  Little  Harpeth  several  times,  to  a  sugar  tree 
and  hickory  marked  as  a  corner,  thence  west  312  poles  to  an  elm,  thence 
north  328  poles  to  a  black  oak  and  lynn,  on  said  Crockets  south  boundary 
line,  and  thence  east  195  poles  to  the  beginning."  On  the  15th  of  January, 
1784,  Ephraim  Drake  and  Daniel  Dunham,  by  virtue  of  ^a  certificate  of 
pre-emption,  entered  in  the  same  office.  No.  120,  as  assignees  of  John  Drake, 
640  [184]  acres,  "  lying  on  Little  Harpeth,  near  four  and  a  half  miles  be- 
low the  upper  south  road,  at  a  spring  breaking  out  of  the  bank  of  the  creek, 
at  a  large  sycamore  tree,  the  spring  to  be  as  near  the  centre  as  may  be,  and 
to  run  at  right  angles  for  quantity."  On  the  11th  of  September,  1784, 
Cornelius  Drake  entered  by  virtue  of  a  military  warrant,  No.  404,  in  the 
office  of  Martin  Armstrong,  number  of  the  location  370,  571  acres,  lying 
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on  the  waters  of  Little  Harpeth,  ^  beginning  at  the  south-east  comer  of 
Ephraim  Drake's  and  Daniel  Dunham's  pre-emption,  and  running  along 
their  south  side  to  their  south-west  corner,  thence  off  at  right  angles  for 
complement."  On  the  26th  of  October,  1789,  White  purchased  the  last 
mentioned  warrant  and  entry  from  Cornelius  Drake,  who  made  a  written 
transfer  thereof  to  him,  and  bound  himself  to  convey  to  White  when  the 
patent  should  issue  in  his  name.  On  the  21st  of  January,  1791,  a  survey 
was  made  on  this  entry :  ^^571  acres,  beginning  on  a  red  oak,  thence  south 
268  poles  to  a  large  ash  and  hackberry,  west  340  poles  to  a  stake,  north  218 
poles  to  the  south  comer  of  Daniel  Dunham's  pre-emption,  thence  with  his 
line  west  340  poles  to  the  beginning."  A  patent  issued  on  this  survey  the 
20th  of  May,  1808.  The  position  of  the  survey  is  west  of  that  made 
by  Molloy  for  Funkhouser,  leaving  an  interval  between  the  western 
boundary  of  the  latter  and  the  eastern  boundary  of  the  former.  On  the 
26th  of  September,  1786,  Donelson  made  another  survey  for  Funkhouser 
on  the  same  entry  of  the  latter  on  which  Molloy  had  made  his  survey  of 
640  acres  on  both  sides  of  Little  Harpeth,  '*  beginning  at  a  red  oak  and  dog- 
wood on  the  north  side  of  said  river,  west  326  poles  to  a  black  oak  and  elm, 
south  320  poles  crossing  Little  Harpeth  to  a  buck  eye  and  sugar  tree,  thence 
east  320  poles,  crossing  three  branches  to  two  elms  and  a  red  oak,  north 
320  poles,  crossing  Little  Harpeth  to  the  beginning." 

[185]  This  survey  extended  further  north  and  west  than  Molloy's,  in- 
cluding lands  on  the  west  side  which  were  not  within  the  bounds  of  his  survey, 
which  lands  on  the  west  side  are  a  part  of  those  included  in  Cbmelias 
Drake's  said  survey,  adjoining  the  eastern  boundary  thereof,  and  are  the 
lands  now  in  controversy.  A  patent  issues  on  this  last  survey  of  Funk- 
houser, dated  the  30th  of  July,  1788,  who  conveyed  to  James  Crocket,  the 
defendant,  the  27th  of  July,  1790.  Before  the  grant  issued  to  Cornelius 
Drake,  Crocket  commenced  an  action  of  ejectment  against  White,  and  re- 
covered. White  has  not  yet  obtained  a  conveyance  from  Cornelius  Drake. 
The  position  of  these  several  surveys  is  established,  and  it  is  proved  that  the 
one  made  by  Molloy  was  included  by  him  in  marked  lines.  It  is  proved 
that  he  made  the  survey  upon  Funkhouser's  entry  at  the  instance  of  James 
Crocket,  who  then  had  an  entry  on  the  north  of  it,  who  said  to  one  of  the 
witnesses  it  was  an  experimental  survey ;  that  he  intended  to  purchase  Funk- 
houser's tract ;  that  he  would  endeavor  to  persuade  him  to  agree  to  the  survey 
as  it  was  made  by  Molloy ;  that  Funkhouser,  hearing  of  the  survey  made  by 
Molloy,  was  dissatisfied,  and  came  to  the  settlement  on  Cumberland  River 
and  caused  the  survey  to  be  made  by  Donelson,  on  which  a  patent  issued. 
The  survey  of  James  Crocket  was  bounded  on  the  south  by  Funkhouser's, 
as  made  by  MoUoy.  The  spring  called  for  in  Dunham's  entry  is  described 
in  the  evidence  so  as  to  induce  a  belief  that  it  is  the  same  intended  in  his 
entry.  It  is  not  in  the  centre  of  the  survey,  but  it  is  nearer  to  the  south 
boundary  than  to  the  north,  and  rather  nearer  to  the  west  boundary  than  to 
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the  east.  The  spring  called  for  in  Funkhonser's  entry  is  identified ;  it  is 
about  two  and  a  half  mDes  below  the  south  road.  Ascending  the  river  one- 
quarter  of  a  mile  leads  to  the  eastern  boundary  of  Funkhouser's  survey ; 
and  going  east  from  thence  half  a  mile,  there  is  the  eastern  boundary  of 
[186]  Molloy's  survey.  Running  from  thence  to  the  cardinal  points 
will  exclude  the  spring ;  but  go  a  small  distance  to  the  north  from  that 
point,  and  there  begin  and  run  to  the  cardinal  points,  and  the  spring  will  be 
included  near  to  the  north  boundary.  There  are  more  than  640  acres  in 
Funkhonser's  last  survey.  The  surplus,  however,  being  on  the  south  bound- 
ary, will  exclude  but  a  small  part  of  the  land  in  controversy.  When 
James  Crocket  caused  a  survey  to  be  made  on  Funkhonser's  entry,  he  had 
no  authority,  as  he  acknowledged  himself,  from  Funkhouser.  James  Crocket 
purchased  of  Gillispie,  who  purchased  of  Funkhouser.  The  purchase  by 
James  Crocket  was  after  the  second  survey.  These  are  the  material  facts 
in  the  cause.  If  Funkhonser's  last  survey  is  to  prevail,  then  White's  bill 
is  to  be  dismissed.  If  it  vary  from  the  entry,  and  that  variation  intrude 
upon  Cornelius  Drake's  entry,  then  it  is  to  be  sustained. 

This  is  a  summary  of  the  respective  dates :  Funkhonser's  entry  the  18th 
of  March,  1784;  Drake's  entry  the  11th  September,  1784;  James  Crock- 
et's entry  the  7th  June,  1784 ;  Dunham's  entry  the  15th  of  January,  1784; 
Funkhonser's  grant  the  Idth  of  July,  1788 ;  Drake's  grant  the  20th  of  May, 
1808.  Is  Dunham's  survey  and  patent  for  the  same  land  called  for  by  his 
entry  ?  for  if  it  be  not,  then  Cornelius  Drake's  entry,  which  is  the  land 
claimed  by  White,  is  not  established  at  the  place  he  claims.  The  spring  is 
to  be  in  the  centre  as  nearly  as  may  be.  Had  the  survey  been  made  in  an 
oblong  from  east  to  west,  the  spring  would  have  been  nearly  in  the  centre ; 
making  the  survey  afterwards  in  a  square,  and  thereby  throwing  the  spring 
more  out  of  the  centre,  wiU  not  vitiate  the  entry  which  is  dependent 
upon  it ;  especially  as  this  case  is  circumstanced,  where  the  south  boundary 
of  Dunham  will  be  nearly  the  same  either  way.  Dunham's  entry  does  not 
require  a  precise  central  position ;  that  was  decided  in  Henderson  v.  Long's 
Heirs,  as  reported  in  Haywood's  [187]  manuscript  reports.  The  lick, 
which  the  entry  directed  to  be  in  the  centre  of  the  survey,  was  as  iar  from 
it  as  here,  and  yet  the  survey  was  deemed  legal.  Another  remark  is,  that 
wherever  the  survey  may  be  made,  or  whatever  its  form  may  be,  the  com- 
plainant's entry  attaches  to  it.  It  cannot  be  urged,  by  one  whose  survey  ex- 
tends beyond  his  entry,  that  the  defendant's  entry  shall  be  placed  on  the 
boundary  of  a  square,  rather  than  of  an  oblong,  or  vice  versa,  for  what  is  it 
to  him  ?  he  can  only  be  interested  in  the  question  by  becoming  a  wrong-doer 
himself,  and  an  intruder  upon  lands  which  clearly  do  not  belong  to  him. 
Wherefore  is  it  material  in  this  case  for  the  assignee  of  Funkhouser  to  in- 
sist that  the  spring  should  be  in  the  centre  ?  is  it  not  because  he  has  tran- 
scended the  limits  of  his  own  entry  and  got  into  foreign  lands  ?  will  it  be  of 
any  importance  to  him  whenever  he  shall  abandon  the  excess  ?  let  him  only 
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throw  off  the  difference  between  808  acres  and  640  acres,  and  begin  where 
he  does,  and  he  will  not  have  much  to  quarrel  about  with  White.  It  is  not 
settled  what  distance  from  th&  centre  is  too  far  from  it  to  answer  the  direc- 
tion cu  near  (is  may  he.  The  preceding  considerations  relieve  the  Court 
from  any  further  attention  to  the  locality  of  Drake's  survey  or  entry. 

Then  is  Money's  survey  obligatory  on  Funkhouser  ?  If  we  attend  to 
the  parol  testimony,  it  was  an  experimental  survey,  made  to  show  where 
James  Crocket's  south  boundary  should  be,  and  was  not  intended  to  be  one 
upon  which  Funkhouser's  grant  should  issue.  This  testimony  ought  not 
to  be  received,  for  then  a  precedent  would  be  established  for  impeaching 
surveys  and  for  invalidating  them  by  parol  proof,  which  might  eventually 
reach  even  those  returned  into  the  secretary's  office,  by  proving  that  they 
were  experimental  and  not  such  as  grants  should  have  issued  upon.  A 
survey  is  not  provable  at  all  unless  it  be  returned  into  the  secretary's 
[188]  office,  for,  before  that,  it  may  be  lost ;  not  approved  of  by  the 
principal  surveyor ;  withdrawn  and  suppressed  because  of  incorrectness,  a 
wrong  representation  or  description,  or  wrong  locality ;  and,  besides  all 
this,  may,  by  parol  evidence,  be  placed  here  and  everywhere  ;  lines  may  be 
made,  marked  improperly  and  for  mischievous  purposes,  and  corners  made 
also  and  established  by  the  most  deceptive  testimony,  to  the  ruin  of  those 
who  are  in  a  situation  to  be  affected  by  misrepresentation.  Why  protect 
real  estates  from  invasion  when  evidenced  by  entries  and  grants,  and  leave 
them  exposed  to  be  undermined  by  the  most  unsatisfactory  testimony  that 
can  be  conceived  of?  Has  it  not  been  oflen  decided  that  a  removed  war- 
rant, when  a  grant  issues  upon  it,  cannot  relate  to  the  date  of  the  survey  ? 
And  why  ?  Because  there  is  no  book  to  prove  it,  and  parol  testimony  was 
too  unsatisfactory  to  be  resorted  to.  The  person  for  whom  made  was  not 
allowed  to  say.  You  knew  of  my  survey  before  you  obtained  your  grant, 
and  I  can  prove  it.  Because  parol  proof  was  not  admissible,  such  survey 
could  not  raise  an  equity  in  favor  of  him  for  whom  it  was  made.  The 
survey,  in  this  instance,  having  not  been  sent  to  the  office,  and  no  grant 
having  issued  upon  it,  is  not  any  estoppel  to  another  survey.  If  others 
bounded  themselves  upon  it,  presuming  that  the  position  would  be  as 
described  by  the  experimental  survey,  they  are  only  in  the  same  circum- 
stances as  where  they  run  into  an  adjoining  entry.  There  is  no  more 
hardship  in  the  former  case  than  in  the  latter.  Money's  survey  must  not 
be  relied  on. 

Where  then  is  the  ground  which  should  be  occupied  by  Funkhouser^s 
survey  as  directed  by  his  entry,  for  that  is  the  spot  to  which  Drake  may 
insist  that  he  shall  be  confined  ?  A  survey  ought  to  be  made  so  as  to 
include  within  its  bounds  a  spring  or  other  object,  which  the  entry  directs 
to  be  included,  and  if  this  cannot  be  effected  without  a  small  deviation 
from  other  calk,  that  deviation  should  be  made  so  far  as  is  [189]  indis- 
pensable to  the  accomplishment  of  this  purpose ;  this  is  implied  in  the 
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entry  as  stronglj  as  if  expressed,  and  whatever  is  inevitcMy  implied  \a  a 
part  of  it.  Here  is  the  spring ;  it  must  be  included.  The  surveyor  must 
go  a  quarter  of  a  mile  up  the  creek ;  he  must  then  go  half  a  mile,  so  as  to 
lay  the  tract  on  both  sides,  for  that  was  the  design  of  this  call ;  if  a  survey 
to  the  cardinal  points,  from  the  termination  of  that  course  and  distance, 
will  exclude  the  spring,  he  must  go  just  so  far  to  the  north  as  will  give  a 
point  from  which  a  survey  to  the  cardinal  points  will  include  it.  This  is 
the  description  of  the  land  contained  in  MoUoj's  survey,  and  is  the  land 
which  the  second  survey  should  have  comprehended.  But  the  second 
survey  has  extended  further  to  the  north  and*  west,  and  interfered  with 
lands  which  belonged  to  Cornelius  Drake*s  entry  at  the  time  the  survey 
was  made,  and  so  far  the  grant  issued  upon  it  is  unauthorized,  as  it  takes 
lands  to  which  White  is  entitled  in  equity.  Decree  that  Drake's  heir, 
made  party  by  the  amended  bill,  shall  be  divested  of  all  title  to  the  lands 
which  he  sold  to  White,  and  that  the  same  shall  be  vested  in  White,  his 
heirs  and  assigns.  And  further,  that  the  lands  in  controversy  between 
White  and  Crocket  shall  be  divested  out  of  Crocket,  and  vested  in  White, 
his  heirs  and  assigns  for  ever,  and  that  the  costs  of  this  suit  be  paid  by 
Crocket. 


IVashyille.    February  Term,  1817. 
BOND  V.  JACKSON. 

Equity  looks  not  at  the  outward  form  bat  to  the  inward  snbstance  of  every  transaction; 
recnzring  to  principlefl,  and  diaregarding  ceremonies  which  fail  of  the  purposes  for  which 
the  law  ordained  them  as  soon  as  they  are  used  as  a  shelter  for  unfairness. 

Thna,  where  it  appeared  from  the  face  of  the  deed  that  the  sale  was  of  a  tract  of  land  to 
oontain  a  given  number  of  acres,  and  the  notes  were  executed  and  deed  made  upon  the 
basis  of  that  quantity,  and  it  subsequently  turns  out  that  there  is  a  large  deficiency,  equity 
will  relieve,  even  after  judgment  at  law  on  the  notes.  [But  see  Meek  v.  Bearden,  6  Y.  471, 
where  the  Court  refer  to  this  case,  and  say  they  are  not  prepared  to  adopt  it  in  that  case, 
or  ''for  any  general  principle."] 

Per  Curiam.  As  several  matters  put  in  issue  by  the  pleadings  in  this 
cause  are  abandoned  by  the  parties,  it  is  only  of  use  to  state  the  facts 
relating  to  the  point  remaining  in  controversy.  The  defendant  sold  land 
[190]  to  the  complainant,  and,  after  waiting  some  time,  they  caused  a 
survey  to  be  made,  and  then  Bond  executed  his  obligations  for  such  part  of 
the  purchase-money  as  remained  unpaid ;  Jackson  at  the  same  time  exe- 
cuting a  deed  for  840  acres  of  land,  which  deed,  after  stating  the  bounds, 
adds,  '^to  contain  840  acres."  Jackson  sued  upon  the  last  bond,  and 
obtained  judgment.  Bond  filed  his  bill  for  a  deduction  equivalent  to  the 
deficiency,  and  the  proof  shows  that  there  is  a  deficiency  to  the  amount  of 
100  acres  or  thereabouts.  The  surplus  of  the  purchase-money  was  ascer- 
tained at  the  time  of  the  survey  by  a  calculation  on  the  quantity  of  $3.50 
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per  acre.  In  the  deed,  the  land  is  thus  described,  "^  lying  in  Williamson 
county,  on  the  head  waters  of  Rutherford's  Creek,  being  part  of  General 
Moore's  military  survey,  beginning  at  a  buck  eye  on  the  top  of.  the  ridge 
that  divides  the  waters  of  Duck  River  and  Big  Harpeth,  thence  south  400 
poles  to  an  ash,  thence  east  826  poles  to  a  stake,  thence  north  856  poles 
to  a  hickory,  beech,  and  white  oak  on  the  top  of  the  ridge,  in  the  old 
Indian  boundary  line,  thence  with  the  different  meanders  of  the  ridge  to 
the  beginning,  to  contain  840  acres."    A  clause  of  warranty  is  added. 

It  is  usual  and  proper,  where  such  is  the  intent,  to  state  on  the  face  of 
the  deed  that  the  contract  is  to  remain,  though  the  quantity  be  more  or  less ; 
and  when  that  is  not  expressed,  the  fair  inference  is  that  a  deficiency  in  the 
quantity  will  either  dissolve  the  obligation  of  the  purchaser  if  a  deed  be 
not  yet  given,  or,  if  given,  it  will  entitle  him  to  compensation.  In  the 
present  instance,  this  idea  is  much  strengthened  by  an  expression  used  in 
the  deed ;  after  describing  the  lands  by  metes  and  bounds,  it  adds,  to  con- 
tain 840  acres ;  this  amounts  to  a  stipulation  that  it  does  contain  the  quan- 
tity mentioned.  The  sum  total  of  the  purchase-money  was  ascertained  by 
a  calculation  founded  on  that  quantity.  A  confirmatory  circumstance  is, 
that  the  parties  could  not  ascertain  the  amount  of  the  [191]  purchase- 
money,  and  therefore  bonds  were  not  executed  for  it  till  after  the  survey 
was  made.  Were  this  a  bill  on  the  part  of  the  vendor  for  specific  perform- 
ance, the  deficiency  would  raise  the  question,  whether  the  vendee  were 
wholly  released,  or  whether  he  sdould  be  compelled  to  receive  compensa- 
tion. It  would  not  be  viewed  as  an  immaterial  circumstance,  as  is  now 
attempted.  Newland,  251.  Is  the  case  altered  and  the  vendee's  equity 
extinguished  by  a  mistake,  which,  had  it  been  discovered  before  execution 
of  the  deed,  would  have  entitled  the  vendee  to  compensation  at  least,  if 
not  a  discharge  ?  The  Court  conceives  not.  He  ought,  notwithstanding  the 
deed,  to  have  the  same  justice  as,  before  the  execution  of  it,  he  would  be 
entitled  to.  Equity  looks  not  at  the  outward  formy  but  to  the  inward 
substance,  of  every  transaction ;  recurring  to  principles,  and  disregarding 
ceremonies  which  fail  of  the  purposes  for  which  the  law  ordained  them  as 
soon  as  they  are  used  as  a  shelter  for  unfairness.  As  to  the  tender  of  the 
tobacco,  that  is  settled  by  a  decision  at  law  in  this  court,  and  we  feel  no 
disposition  to  disturb  the  law  of  that  case  as  already  settled.  Decree  that 
the  deficient  quantity  be  precisely  ascertained  by  a  survey  to  be  made 
under  the  direction  of  this  court,  unless  the  parties  shall  now  agree  upon 
the  quantum  of  the  deficiency ;  and  that  the  clerk  and  master  of  this  court, 
so  soon  as  the  said  quantum  shall  be  ascertained  by  the  survey  or  agree- 
ment as  aforesaid,  shall  prepare  and  present  to  this  court  a  report,  stating 
the  sum  which  shall  be  equal  to  said  deficiency,  allowing  $8.50  for  each 
acre,  and  interest  thereon  from  the  time  that  interest  began  to  accrue  on 
the  sum  mentioned  in  said  bond ;  stating  also  the  sums  received  by  the 
plaintiff  at  law  in  part  of  his  judgment  and  costs  at  law,  and  exhibiting 
184 


BAG8DALB  V.  BUFOBD'S  EZECUTOBS.       191-193 

the  soma  yet  unpaid  of  said  judgment,  and  what  surplus,  if  any ;  it  will 
require  to  be  added  to  the  unsatisfied  part  of  said  judgment  to  make  up 
the  sum  which  shall  be  allowed  for  said  deficiency. 


NashvilLe.   February  Temii  1817. 
RAGSDALE  v.  BUFORD'S  EXECUTORS. 

A  b31  to  enjoin  a  suit  at  law  upon  a  bond,  upon  a  matter  of  defence  pnrelj  legal,  wliich  conid 
as  easily  be  presented  and  established  there  as  in  equity,  such  as  payment  or  set-off,  cannot 
be  maintained,  and  ought  to  be  dismissed  on  final  hearing,  with  coets. 

But  where  the  defence  is  set  off,  the  dismissal  wiU  be  without  prejudice,  and,  under  the  cir- 
cumstances, with  directions  that  the  time  elapsed  during  the  pendency  of  the  bill  be  not 
computed  against  the  complainant  in  any  plea  of  the  statute  of  limitations. 

Unliquidated  damages,  to  be  ascertained  by  the  discretion  of  a  jury,  cannot  be  set  off;  but 
unliquidated  damages  to  be  assessed  on  pecuniary  demands,  as  for  goods  sold  and  delivered, 
work  and  labor  done,  and  in  all  cases  where  indebitatus  auamptU  will  lie,  may  be  set  off. 
[Citing  Cow.  67;  2  DaL  266;  6  Term  Rep.  488;  2  Bl.  894.  See  also  2  Head,  467;  10  Y. 
260;  8  H.  46.] 

[192]  Per  Chiriam.  The  bill  states  that  in  1803  the  complainant 
purchased  land  and  gave  his  bond  for  $250,  having  then  an  account  against 
Buford  for  $130,  which  account  being  not  present^  Buford  agreed  to  give 
credit  for.  That  he  afterwards  presented  the  account  to  Buford,  which  he 
admitted  to  be  correct,  and  promised  to  give  credit  for y  but  never  did.  That 
in  August,  1804,  his  wife  tendered  the  balance,  but  Buford  declined 
receiving  it,  having  not  as  much  use  for  it  as  the  complainant  had ;  but 
recognized  the  credit  That  Buford  assigned  his  bond  to  Edward  Buford, 
who  knew  of  the  circumstances,  but  brought  on  an  action  upon  the  bond, 
and  would  recover  the  whole  amount  unless  restrained  by  injunction.  The 
bill  is  filed  against  James  Buford,  Spencer  Buford,  and  Charles  Buford, 
executors  of  James  Buford,  deceased.  An  injunction  was  awarded.  It  is 
not  stated  why  he  did  not  sue  at  law,  nor  why  he  did  not  plead  a  set-off. 
The  executors  all  answer,  and  deny  all  the  material  parts  of  the  bill. 
Click  does  not  remember  the  presentation  of  the  account  when  the  bond 
was  executed,  but  answering  yes,  to  three  leading  questions,  affirms  that 
Huford  then  promised  to  give  credit ;  he  expects  the  testator  knew  the 
amount.  Mr.  Booker,  who  was  present  and  drew  the  writings,  does  not 
remember  this  promise.  George  Andrews  speaks  of  the  admission  of 
£dward  Buford,  acting  as  agent  for  his  father ;  also,  of  admissions  made  by 
Spencer  Buford  on  the  19th,  22d,  and  25th  of  February,  1811 ;  of  Bags- 
dale's  going  to  J.  Buford's  on  the  28th,  and  of  his  precipitate  retreat,  and 
shutting  the  door,  and  states  that  Edward,  and  then  Mabane,  offered  to 
purchase  the  account.  John  Andrews  speaks  of  what  happened  on  the 
21st  of  [193]  February,  1811.     Edward  told  Ragsdale  his  father  would 
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not  give  credit  On  the  25th  he  saw  them  at  Mabane's,  and  confirms  what 
is  stated  by  George  Andrews.  Wallace  speaks  of  the  account  presented 
to  Spencer  Buford  in  February,  1811,  and  of  his  admitting  it  to  be  all  just 
but  the  sawing.  Mabane  says,  all  the  Bufords  denied  the  account,  and 
that  Ragsdale  admitted  he  had  not  insisted  on  the  account  when  the  bond 
was  executed,  saying,  if  he  had  done  so,  the  old  man  would  not  have  lei 
him  have  the  land.  Bagsdale,  the  witness,  says  that  the  complainant  told 
him  of  the  tender  made  by  Ragsdale's  wife,  and  that  Buford  refused  because 
he  wanted  all.  Samuel  Long  says,  Buford,  the  testator,  told  him  all  the 
land  was  paid  for  but  $60.  Dodson  and  Hayley  say  the  complainant  men- 
tioned that  the  testator  disputed  his  just  account  of  $60.  Ragsdale  did 
not  present  his  account  when  the  bond  was  given.     The  bill  states  that. 

That  Buford,  the  testator,  then  promised  to  give  credit,  is  only  proved 
by  Click,  which  statement  Ragsdale  contradicts  in  his  conyersation  with 
Mabane,  to  whom  he  states  that  he  was  then  afraid  to  daim  it.    It  is  not 
remembered  by  Booker.    Ragsdale,  the  witness,  overturns  the  statement 
of  Buford  the  testator,  having  recognized  the  credit  when  the  money  was 
tendered  by  the  wife.    He  wanted  all.    And  S.  Long  is  contradicted  by. 
the  bill,  which  admits  all  due  but  the  $130,  due  by  account,  which  he 
claims  credit  for.     Long  says,  Buford  told  him  all  was  paid  but  $60,  and 
that  he  did  not  know  whether  he  would  daim  that.    Dodson  and  Hayley 
show  the  complainant's  admissions,  that  the  account  was  to  the  amount  of 
$60  only.    As  to  the  admissions  said  to  be  made  by  Edward  and  $.  Buford 
in  the  lifetime  of  the  father,  when  they  knew  that  he  denied  the  account^ 
they  cannot  avail  the  complainant.    They  had  no  authority  to  make  them. 
They  must  be  laid  out  of  the  case.    There  is,  [194]  moreover,  evidence 
on  both  sides  relative  to  this  point,  which  render  the  affirmative  doubtfuL 
Click  saying  that  Buford  promised  to  give  credit,  opposed  by  what  Rags- 
dale said  to  Mabane  assigning  his  reasons  for  not  claiming  the  account 
when  the  bond  was  signed,  is  rendered  doubtful  thereby ;  and  the  more  so 
by  Booker's  not  recollecting  it,  though,  as  he  drew  the  writings,  it  is  prob- 
able he  was  informed  of  all  the  circumstances.    The  positive  denial  of  this 
allegation  by  two  of  the  defendants,  who  were  present  at  the  time,  the 
Court  does  not  rely  on,  for  in  no  case  is  an  answer  replied  to  evidence 
against  the  plaintiff  whether  his  bill  be  sworn  to  or  not.     The  answer  whicb 
cannot  be  replied  to  is  evidence  for  the  defendant.    That  is  the  case  of  an 
answer  to  a  bill  for  discovery.     The  plaintiff  knows  that  he  will  not  be 
allowed  to  reply  to  it.     His  conduct  in  calling  for  the  answer  is  an  agree- 
ment to  abide  by  it,  as  well  where  it  turns  out  to  be  unfavorable  as  where 
it  makes  for  him.     Neither  is  more  verity  attributable  to  a  bill  sworn  to, 
than  to  one  which  is  not  so.     The  oath  of  the  plaintiff  is  required  ad  in/or- 
mandum  conscientiam  cun€B,  not  for  the  purpose  of  making  it  evidence 
against  his  adversary  who  denies  it.    Were  we  to  proceed  on  the  evidence, 
it  would  not  enable  us  to  say  the  credit  was  promised  to  be  given.     But 
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there  is  still  a  greater  obstacle  in  the  way ;  the  suit  at  law,  whilst  it  was 
yet  depending,  was  stopped  bj  injunction.  Why  did  not  the  complainant 
plead  payment?  Why  not  offer  to  set  off  the  account  ?  he  did  not  either 
the  one  or  the  other.  The  same  evidence  by*  which  he  could  establish  the 
fiu!t  here^  would  equally  establish  the  same  fiict  at  law,  and  could  be  as 
easily  presented  there  as  here.  Shall  this  court  then  take  upon  itself 
unnecessarily  the  province  of  a  jury  and  decide  the  question  which  is 
properly  to  be  determined  by  them  ?  This  ought  never  to  be  done,  unless 
where  matters  are  so  circumstanced  that  a  jury  cannot  act  with  effect, 
owing  to  some  [195]  circumstance  not  under  the  control  of  the  plaintiff. 
We  are  clearly  of  opinion  that  upon  this  ground  alone  the  complainant  is 
not  yet  in  a  situation  to  demand  the  interference  of  this  court.  It  is  argued 
that  an  unliquidated  account  cannot  be  set  off;  if  that  were  correct,  he  may 
still  sue  at  law,  But  the  position  is  not  correct ;  unliquidated  damages,  to 
be  ascertained  by  the  discretion  of  a  jury,  cannot  be  set  off ;  but  unliqui- 
dated damages  to  be  assessed  on  pecuniary  demands,  as 'for  goods  Bold  and 
delivered,  work  and  labor  done,  and  in  all  cases  where  indehitatus  cusump^ 
sit  will  lie,  may  be  set  off.  Cowper,  57 ;  2  DaU.  265 ;  6  Term  Rep,  488 ; 
2  Bl.  394.  Correct  reasoning  alone  would  conduct  us  to  this  conclusion, 
and  it  is  abundantly  confirmed  by  authority.  Cowper^s  Equity  Pleading, 
125 ;  6  Yes.  136 ;  4  Henning  and  Munford,  499. 

Dismiss  the  complainant's  bill  with  costs,  and  with  directions  that  the 
time  elapsed  during  the  pendency  of  this  bill  in  equity  shall  not  be  com* 
puted  against  the  complainant,  in  any  plea  of  the  statute  of  limitations. 

NoTs.  —  The  foUowmg  dicta  in  this  case  have  been  carried  into  our  Digests :  — 
"  In  no  case  is  an  answer  replied  to  evidence  against  the  plaintiff,  whether  his  bill 
be  sworn  to  or  not    The  answer  which  cannot  be  replied  to,  such  as  an  answer  to  a 
biU  of  discovery,  is  evidence  for  the  defendant    Neither  is  more  verity  attributable  to 
m  bill  sworn  to  than  to  one  which  is  not  so." 

The  case,  it  will  be  noticed,  was  a  bill  for  an  iiQunction  against  the  further  prosecu- 
tion of  a  suit  at  law,  and  was,  doubtless,  sworn  to.  The  Ck)urt  may  mean,  by  these 
loose  dicta,  that  the  pleadings  of  the  parties  are  not  strictly  evidence,  but  when  sworn 
to  on  both  sides,  merely  ascertain  the  issues,  which  must  be  made  out  by  the  proof. 
The  case  of  Searcy  v.  Pannell,  Ck)oke,  110,  was,  doubtless,  &miliar  to  the  Court  and 
oouDsel,  and  the  argument  at  the  bar  may  have  turned  upon  the  effbct  of  pleadings 
thus  sworn  to,  the  evidence  outside  being,  as  the  opinion  shows,  very  conflicting. 
The  Coort  could  scarcely  have  intended  what  their  words  seem,  literally,  to  import 
'For,  only  a  month  or  two  previously,  at  Bogersville,  in  a  case  reported  in  this  volume, 
Blair  v.  Brabson,  8  Hay.  18,  they  had  held  that,  "  A  &ct  deposed  to  by  one  witness,  in 
direct  contradiction  of  a  positive  averment  in  the  answer,  and  not  corroborated  by  any 
circamstances,  cannot,  by  the  rules  which  govern  courts  of  equity,  be  considered  as 
proved."  The  rules  thus  alluded  to  are,  that  where  an  answer  is  responsive  to  the 
bill,  it  is  evidence  for  the  defendant;  Sto.  Eq.  PI.  §  849  a;  2  Sto.  Eq.  Jur.  §§  1628, 
1529 ;  5  Pet  99 ;  17  Pet  128 ;  1  How.  S.  C.  Id4 ;  and  must  be  disproved  by  two  wit- 
nesses, or  one  witness  and  corroborating  circumstances.  8  Y.  518 ;  5  Hay.  248 ;  5  T. 
462;  7  Y.  155;  10  H.  78;  5  Hum.  870;  8  Head,  176;  2  Cold.  64.    And  this  is 
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recognized  by  the  same  court,  at  this  yeiy  tenn,  in  Sappington  v,  Rutherford,  8 
Hay.  278. 

If  the  Court  really  intended  to  lay  down  principles  in  conflict  with  the  well  settled 
roles  of  equity,  repeatedly  recognized  by  themselyes,  we  shall  haye  to  give  them  the 
benefit  of  the  "  circumstances  of  the  country  and  state  of  legal  practice/'  which  they 
themselves  conceded  to  the  bar  in  Armstrong  v.  Thompson,  8  Hay.  127 ;  and  Click  v, 
Gillespie,  4  Hay.  4.  —  Ed. 


Nashville.    February  Tenn,  1817. 
THOMAS  KENNEDY  v.  JOSEPH  WOOLFOLK  AND  OTHERS. 

A  vendor  has  a  lien  upon  the  lands  sold  for  the  purchase-moneyi  whether  conveyed  to  the 
vendee  or  not,  even  though  the  purcbase-money  be  secured  by  bond,  covenant,  or  note,  not 
only  against  the  vendee,  but  his  heirs  also,  and  those  claiming  tinder  him  with  notice  of 
the  vendor's  equity.  [Ace.  2  T.  84;  2  Hum.  268;  8  Hum.  616;  1  Ham.  408;  10  T.  385; 
Meigs,  62;  7  H.  289;  10  H.  871;  and  M.  &  Y.  828,  where  this  case  is  cited.] 

Lapse  of  time  is  no  ground  for  refusing  to  enforce  the  vendor's  lien,  when  the  purchaser  has 
been  in  possession,  and  part  of  the  purchase-nfoney  still  remains  unpaid. 

Lapse  of  time  may  also  be  compensated,  where  time  was  not  of  the  essence  of  the  contract, 
especially  if  caused  by  difficulty  in  obtaining  the  legal  title,  and  the  vendor  is  ready  when 
the  decree  is  rendered,  the  purchaser  knowing  of  the  defect,  and  that  the  title  was  to  be 
perfected  after  the  making  of  the  contract. 

Per  Ouriam,  Kennedy  purchased  of  Crawford  420  acres  of  land,  which, 
on  the  26th  of  October,  1797,  he  sold  to  Brittain  Bryant  for  $400.  Bry- 
ant gave  two  bonds  for  part  of  the  purchase-money ;  one  for  one  hundred 
pounds  Kentucky  currency,  payable  on  the  1st  of  March,  1799 ;  the  other 
for  the  same  sum,  payable  on  the  Ist  of  March,  1800,  with  Lemuel  Sugg 
his  surety  in  each.  Bryant  on  the  same  day  gave  another  bond  for  eighty 
pounds  or  a  negro  boy ;  this  bond  was  satisfied.  Kennedy,  on  the  same 
<iay,  gave  [196]  a  bond,  with  Crawford  his  surety,  to  convey  the  420  acres 
to  Bryant  on  the  1st  of  December,  1799.  The  grant  issued  to  Crawford 
for  640  acres  on  the  17th  of  November,  1790.  It  was  brought  from  the 
secretary's  office  to  this  State  some  time  after  the  year  1804  or  1805.  On 
the  17th  of  October,  1806,  Crawford  executed  a  deed  for  420  acres  to 
Kennedy,  which  was  proved  in  August,  1807,  and  registered  afterwards. 
Bryant  caused  420  acres  to  be  laid  off,  part  of  this  tract  of  640  acres, 
before  his  removal,  which  took  place  about  1800  or  1801.  He  had  a  plat 
made  out  by  a  surveyor,  and  lived  on  the  420  acres  some  yeai*s ;  he  then 
assigned  to  Sugg,  removed  to  Natchez  and  died ;  Sugg  assigned  to  Bunn, 
for  whose  benefit  the  land  was  rented  one  or  two  years ;  Bunn  died,  and  his 
administrator  sued  Sugg  for  not  making  a  title ;  obtained  judgment  and 
had  execution  in  1808.  In  1807  Sugg  assigned  Kennedy's  bond  for  title 
to  Woolfolk.  In  1806  Crawford,  in  person,  ofiered  to  convey  to  Sugg,  and 
to. give  further  time  for  payment  of  the  purchase-money  on  being  secured. 
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Sugg  refased.  On  the  17th  of  August,  1807,  Crawford  oonvejed  to  Bell 
220  acres,  part  of  the  640,  being  the  part  left  after  laying  off  420  for  satis- 
&ction  of  his  bond  to  Bryant  On  the  22d  of  September,  1807,  Kennedy 
empowered  Donelson  to  convey  the  420  acres  to  Sugg  or  his  assigns ;  on 
the  20th  of  September,  1808,  he  renewed  this  4>ower.  Kennedy's  bond  for 
title  bound  him  to  county  426  acres,  to  be  chosen  by  Bryant  out  of  Hollis's 
pre-empfion,  being  the  same  lands  granted  to  Crawford.  In  1811,  Wool* 
folk  sued  Kennedy  on  his  bond  for  title  and  obtained  judgment ;  Kennedy 
filed  this  bill  and  obtained  an  injunction.  Sugg  settled  on  the  land  in  1800, 
and  died  there ;  it  is  still  the  residence  of  his  widow.  Sugg  became  insol** 
vent  in  1808.  Bryant  left  a  considerable  estate  at  his  death.  In  1806 
Crawford  desired  Su^  to  make  choice,  or  say,  as  an  indifferent  person,  where 
choice  ought  to  be  made,  so  as  to  be  agreeable  [197]  to  the  bond  for  title ; 
but  he  would  not.  In  1806  Woolfolk  told  Donelson,  then  acting  as  Craw- 
ford's agent,  that  he  had  laid  off  the  land  for  Bryant  and  had  given  him  a 
plat  He  described  to  Donelson  how  he  had  run  the  lines,  who  ran  them 
again,  and  after  this  the  residue  of  the  tract  was  conveyed  to  Bell  to  satisfy 
a  bond  made  formerly  by  Crawford.  One  plat  and  certificate  of  the  origi- 
nal survey  upon  which  the  grant  was  to  issue  lay  some  time,  by  mistake  or 
by  being  overlooked,  in  the  surveyor's  office.  On  discovering  this,  Donel- 
son, supposing  that  no  other  had  been  transmitted,  made  another  survey, 
and -caused  the  plat  and  certificate  to  be  sent  on  to  the  secretary's  office. 
The  grant,  however,  was  then  in  the  office,  though  it  could  not,  on  search, 
be  found  at  first.  Bryant  and  those  claiming  under  him  have  never  been 
disturbed  in  their  possession;  and  ever  since  the  year  1806  might  have 
had  a  conveyance  at  any  time  on  payment  of  the  balance  of  the  purchase- 
money.  The  two  bonds  for  payment  of  the  purchase-money  are  yet  unpaid. 
Several  witnesses  say  the  420  acres  could  not  be  laid  off  to  more  advan- 
tage than  it  was  by  the  survey  of  Donelson.  Upon  these  facts  it  is  to  be 
determined  whether  Kennedy  shall  not  have  a  decree  for  the  balance  of  the 
purchase-money,  and  to  compel  Woolfolk  to  receive  the  420  acres  of  land  in 
lien  of  his  judgment  at  law.  A  vendor  has  a  lien  upon  the  lands  sold  for  the 
purchase-money,  whether  conveyed  to  the  vendee  or  not,  even  although 
the  purchase-money  be  secured  by  bond,  covenant,  or  note ;  not  only  against 
the  vendee,  but  his  heirs  also,  and  those  claiming  under  him  with  notice 
of  the  vendor's  equity.  In  case  of  necessity,  the  Court  may  order  a  sale  of 
the  lands  subject  to  such  lien  for  satisfaction  of  such  part  of  the  purchase- 
money  as  remains  due.  Sug.  352,  360,  364.  Here  that  part  of  the  pur- 
chase-money which  is  still  due,  has  been  so,  as  to  part,  ever  since  March, 
1800 ;  as  to  the  other  part,  ever  since  March,  1799.  Kennedy  might  well 
[198]  insist  upon  payment  as  a  simultaneous  act,  with  the  conveyance  to 
be  made  on  his  part ;  especially  after  Sugg  became  insolvent,  or  even  in 
declining  circumstances,  and  Bryant,  had  moved  to  so  great  a  distance. 
Therefore^  much  of  the  delay  which  has  arisen  in  this  cause  is  not  imputa- 

139 


198, 199  Haywood's  rbpobts,  vol.  ra. 

ble  to  any  unreasonable  exaction  on  the  part  of  Kennedy,  but  to  the 
tardiness  of  the  purchaser,  who  has  not  yet  paid  the  whole  of  the  purchase- 
money.  It  is  conceived  that  no  valid  objection  can  be  made  to  a  specific 
execution  of  the  contract,  as  required  by  Kennedy ;  for  if  it  be  urged  that 
he  did  not  and  could  not  make  a  title  on  the  1st  of  December,  1799,  the 
principal  answer  is,  he  was  hindered  by  misinformation  as  to  the  emanation 
of  the  grant,  or  by  an  unexpected  delay  in  procuring  the  grant,  occasioned 
by  the  supineness  of  a  public  officer.  The  possession  in  the  mean  time  was 
in  the  vendee,  who  consequently  has  sustained  no  material  injury.  It  may 
be  answered  further,  that  lapse  of  time  may  be  compensated,  where  time 
was  not  of  the  essence  of  the  contract ;  in  other  words,  was  not  a  circum- 
stance without  a  strict  compliance  with  which  the  contract  would  not  have 
been  made  in  the  particular  case  before  the  Court  Sug.  245,  247,  248. 
More  particularly  does  lapse  of  time  lie  in  compensation,  when  caused  by 
a  difficulty  in  obtaining  the  legal  title  by  the  vendor,  if  he  is  ready  by  the 
time  of  pronouncing  the  decree,  Sug.  250 ;  2  P.  W.  629 ;  6  Ves.  Jun. 
646;  7  Ves.  Jun.  263;  1  Esp.  Cases,  184;  Sug.  252;  1  P.  W.146;  much 
more  will  this  indulgence  be  allowed  to  the  vendor,  if  the  purchaser,  at  the 
time  of  the  contract,  knew  of  his  defect  of  title,  and  that  it  was  to  be  pro- 
cured or  perfected  after  making  the  contract  Sug.  253.  In  this  case  there 
is  another  circumstance  of  great  weight,  though  it  may  not  be  mentioned  in 
the  books  as  such.  Bryant  and  Sugg  and  Bunn,  respectively,  continued  in 
possession  after  the  1st  of  December,  1799,  and  even  up  to  this  day.  This 
seems  to  be  a  waiver,  on  the  part  of  the  [199]  purchaser,  of  any  option  he 
might  have  of  relinquishing  the  contract  It  is  equivalent  to  saying,  I 
will,  notwithstanding  my  advantage,  adhere  to  the  contract.  These  implied 
.  renunciations  of  abandonment  were,  after  the  year  1799,  quite  up  to  the 
time  of  the  assignment  of  Woolfolk.  The  subsequent  possession  of  Sugg 
must  be  viewed  as  pursuant  to  the  contract,  by  the  permission  of  Woolfolk ; 
lapse  of  time  therefore  cannot  be  justly  opposed  to  a  specific  execution  as 
prayed  for  by  the  complainant  Neither  can  it  be  urged  successfully  that 
Woolfolk  is  not  liable  to  the  demand  of  Kennedy,  in  the  same  manner  as 
Bryant  was.  He  has  taken  the  place  of  Bryant  by  purchasing  his  equity. 
What  is  that  ?  To  be  liable  to  a  specific  execution  as  well  as  to  be  entitled 
to  one.  Kennedy  had  a  right  to  say,  take  your  land  and  pay  me  the  pur- 
chase-money. Bryant  could  not  say,  convey  me  the  land  and  wait  for  the 
purchase-money  till  it  suits  my  convenience  to  pay  you,  or  run  the  risk  of 
my  insolvency  and  that  of  my  surety.  Can  Bryant,  by  assignment,  place 
Woolfolk  in  a  situation  which  he  himself  could  not  occupy  ?  Can  he  and 
Woolfolk,  or  Sugg  his  assignee,  and  Woolfolk  in  the  absence  of  Kennedy, 
make  an  agreement  which  could,  in  any  degree,  abridge  the  existing  right 
of  Kennedy  ?  If  not,  then  he  can  still  say,  take  the  land  and  pay  me  the 
money.  If  necessary,  it  might  be  inquired  whether  he  who  buys  a  bond 
for  title  is  exempt  from  any  equity  the  obligee  was  subject  tO|  whether  be 
140 


BLIHXJ  8.  HALL  V.  DAVID  BOSS.  199-201 

had  notice  or  not  of  a  default  in  payment  of  the  purchase-money.  There 
18  no  occasion,  however,  to  determine  that  point  now.  Here,  most  clearly, 
Woolfolk  knew  of  all  the  material  circamstances  relating  to  this  transaction, 
and  that  undoubtedly  subjects  him  to  all  the  equity  that  Bryant  was  sub- 
ject to. 

Decree  that  on  or  before  the  expiration  of  six  months  from  this  day  the 
defendant,  Woolfolk,  shall  cause  the  balance  of  the  purchase-money  yet 
due  [200]  to  be  paid  to  the  complainant,  who  at  the  same  time  shall 
convey  to  him  in  fee,  with  general  warranty,  the  said  420  acres  of  land  so 
as  not  to  interfere  with  the  220  acres  conveyed  to  Bell.  The  deed  of  con- 
veyance to  be  approved  of  by  the  derk  and  master  of  this  court  And  if 
at  the  expiration  of  the  said  six  months  tbe  said  balance  shall  not  be  paid, 
then  that  so  much  of  the  said  420  acres  shall  be  sold  by  the  sheriff  as  will 
be  sufficient  to  raise  the  said  balance,  which  shall  be  paid  to  the  complain- 
ant ;  he  at  the  same  time  making  a  deed  in  fee,  with  general  warranty,  to 
the  residue  of  the  said  420  acres  to  the  said  Woolfolk ;  and  the  injunction 
in  this  cause  shall  be  perpetuated.  It  is  further  ordered  that  the  clerk  and 
master  shall  report  to-morrow  morning  the  amount  of  principal  and  interest 
due  upon  the  said  two  bonds  for  £100  each.  And  further,  that  the  costs 
of  this  suit  and  of  the  action  at  law  he  paid  by  the  defendant  Woolfolk, 


Nashyille.    February  Term,  1817. 
ELIHU  S.  HALL  v.  DAVID  ROSS. 

If  a  contract  be  unfairly  obtained,  or  under  suspicious  drcumstances,  or  if  it  be  unjust,  or 
unconscionable  to  assist  it,  or  if  it  would  be  a  hardship  on  the  defendant  to  decree  it,  equity 
will  not  interfere.    [Aco.  Cocke  v,  Evans,  9  Y.  298,  citing  this  case.] 

And  not  only  must  the  contract  be  fair  in  all  its  parts,  but  the  person  seeking  specific  execu- 
tion must  show  performance  on  his  part  according  to  its  true  intent. 

Thus,  where  the  bill  is  filed  by  the  locator  Tor  his  share  of  the  lands  located,  it  must  be  shown 
that  the  location  was  liberally  performed,  according  to  the  just  intent  of  the  parties,  con- 
sidering the  time,  the  plenty  or  scard^  of  land,  and  other  circumstances.  [See  Childress 
t7.  Holland,  8  Hay.  274.] 

Per  Qwriam.  On  the  Sd  day  of  August,  1807,  articles  of  agreement 
were  made,  signed,  and  sealed  bj  Walter  H.  Overton,  and  David  Ross  by 
Thomas  Hopkins,  his  agent,  in  which  it  was  stipulated  that  the  said  Walter 
H.  Overton  ^  engages  to  locate,  survey,  and  have  carried  ipto  grants, 
20,000  acres  of  land  warrants;  to  wit,  No.  1697, 1698, 1688,  and  1691,  for 
5OO0  acres  each,  in  as  good  vacant  land  as  his  information  serves,  agreea' 
He  to  the  number  of  the  location  drawn,  for  which  services  and  expenses, 
he,  the  said  Thomas  Hopkins,  on  behalf  of  David  Ross,  engages  to  convey 
to  him,  the  said  Walter  H.  Overton,  or  cause  to  be  [201]  conveyed  by 
special  warranty,  the  one-fourth  part  of  all  the  above-mentioned  land  so 

141 


201,  202  HAYWOOD'S  BBP0RT8,  VOL.  HI. 

located  and  carried  into  grants,  or  parts  thereof,  which  lands  are  to  be 
divided  agreeable  to  quantity  and  quality ;  and  the  aforesaid  conveyances 
to  be  made  as  soon  as  the  grants  are  delivered  for  the  aforesaid  land.** 
The  contract  was  rescinded  as  to  warrant  No.  1691,  on  the  2l8t  of  August, 
1807.  The  contract  was  assigned  on  the  27th  of  April,  1809,  by  Overton, 
to  the  complainant,  Eiihu  8.  Hall,  and  on  the  14th  of  April,  1810,  was 
rescinded  by  him,  and  Hopkins  as  agent  for  Ross,  for  1870  acres  of  war- 
rant 1697  ;  and  also  for  945  acres  of  the  same  warrant  on  the  9th  of  June, 
1811.  Overton  made  seven  entries  by  virtue  of  the  warrants,  amounting 
to  11,825  acres,  and  procured  grants  to  be  issued  thereon,  which  have  now 
been  produced  in  court.  A  division  of  the  land  is  prayed  for,  and  that  one- 
fourth  part  of  each  tract  may  be  allotted  to  the  complainant  The  defend- 
ant opposes  the  prayer  of  the  biU,  and  insists  that  the  contract  was  made 
with  Overton  under  an  idea  produced  by  his  declarations  that  his  knowl- 
edge of  the  country  was  extensive,  and  his  information  respecting  the 
vacant  lands  good;  and  that  he  had  executed  the  contract  on  his  part 
either  unskilfully  or  unfaithfully,  as  the  lands  entered  and  granted  are  of 
little  or  no  value.  By  the  testimony  of  Malcolm  Gilchrist  and  Peter  Sin- 
gleton, taken  by  consent,  it  appears  that  of  one  tract,  5000  acres,  the  north- 
em  part,  ft'om  500  to  1000  acres,  of  the  land  is  good,  but  part  broken  and 
rolling ;  the  residue  of  the  tract  is  unfit  for  cultivation,  except  about  200 
acres  interspersed  through  it  in  small  pieces.  About  2000  or  2500  acres 
claimed  by  Simms,  Whiteside,  and  Overton.  A  tract  of  834  acres  is  gen- 
erally rocky  land,  soil  good,  but  the  greater  part  unfit  for  cultivation  on 
account  of  its  rolling  and  uneven  situation.  A  tract  of  166  acres  is  thin 
land,  the  greater  part  interspersed  with  rock,  but  in  general  level  enough 
for  [202]  cultivation.  By  Singleton's  evidence  it  appears  that  a  tract  of 
2500  acres,  on  Bock  Creek,  is  full  of  rock,  cedars,  and  mountains,  and  not 
worth  more  than  the  warrant.  Of  three  tracts  on  Bock  Greek,  T>ne  of  640 
acres,  another  of  1060  acres,  and  a  third  of  1125  acres,  the  quality  is 
generally  bad,  being  a  quantity  of  rock,*privy,  and  glades :  there  is  some 
good  land  on  the  creek  which  runs  through  it  and  cuts  up  the  good  land. 
It  also  appears  by  Gilchrist's  deposition  that  some  time  after  he  surveyed 
the  5000-acre  tract  he  informed  Overton  that  the  warrant  ought  to  be 
drawn  and  laid  on  better  land,  who  answered  that  the  grant  was  out,  and 
it  was  too  late;  that  he  was  not  bound  to  do  it;  was  only  bound  to  locate 
the  warrant  on  as  good  land  as  he  knew  to  be  vacant ;  and  either  he  did 
not  like,  or  would  not  pay  the  expense,  though  Mr.  Hopkins  had  requested 
him  to  do  so,  as  the  deponent  thinks,  before  the  grant  issued.  The  land 
before  described  by  these  witnesses  is  the  whole  of  what  was  located  by 
Overton  for  David  Boss,  which,  together  with  7815  acres  for  which  the 
contract  was  rescinded,  and  860  acres  entered  by  Hopkins,  amount  to 
20,000  acres,  the  quantity  described  in  the  contract.  J£  a  contract  be 
unfairly  obtained,  or  under  suspicious  circumstances,  or  if  it  be  unjust  or 
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nnconscionable  to  assist  it,  or  if  it  would  be  a  hardship  on  the  defendant  to 
decree  it,  a  court  of  equity  will  not  interfere.  The  remedy  is  an  extraor- 
dinary one,  speaking  with  relation  to  the  rules  of  the  common  law,  which 
gives  damages  only  from  the  time  of  the  breach,  not  for  the  value  at  the 
time  of  the  decree ;  whereas  the  decree  for  the  specific  performance  gives 
the  thing  in  specie,  and  if  the  party  fiul  to  execute  the  decree,  of  course 
damages  from  that  time.  For  the  decree  creates  a  new  duty  which  admits 
of  no  retrospection.  These  principles  are  exhibited  in  Newland,  223, 226 ; 
&  T.  Talbot,  234;  1  Ves.  219,  533 ;  2  Powell,  19,  21.  The  Court  will 
not  be  disposed  to  afford  this  extraordinary  [203]  remedy  except  in  cases 
which,  by  extraordinary  fairness,  if  we  may  use  the  expression,  deserve  it ; 
and  not  only  must  the  contract  itself  be  fair  in  all  its  parts  and  aspects,  but 
there  must  also  be  a  performance  according  to  its  true  intent,  and  possess- 
ing all  the  qualities  of  the  contract  itself.  A  liberal  performance  according 
to  the  just  intent  of  the  contract,  considering  the  time,  the  plenty  or  scarcity 
of  vacant  lands  at  that  time,  and  other  circumstances  of  excuse  which  may 
in  plain  honesty  be  alleged.  The  assignee  in  equity  stands  in  the  place  of 
the  assignor ;  certainly  in  no  better.  Therefore  dismiss  the  bill,  with  the 
costs  to  be  paid  by  the  complainant.    His  remedy  at  law  is  open  to  him. 


Nashville.   February  Term,  1817. 
TERRIL  V.  ROGERS,  PHILLIPS,  AND  HOBBS. 

An  attachment  in  equity,  under  1801,  6,  2,  is  the  same  process  as  at  law,  and  expressly  apon 
the  same  footing.    [See  Gasquet  v.  Scott,  9  Y.  260.] 

And  it  was  not  the  purpose  of  1801,  6,  8,  to  introduce  a  new  bill,  bat  new  process  in  aid  of 
old  bills;  and  it  is  a  perversion  of  the  process  to  file  a  bill  upon  a  purely  legal  ground 
of  action,  such  as  a  daim  of  damages  against  a  carrier,  to  have  the  benefit  of  the  attach- 
ment 

Bat  appearance  and  pleading  over  cures  the  irregularity  of  process,  both  at  law  and  in  equity, 
and  a  defence  in  chief  is  a  waiver  of  all  prior  objections. 

Where  therefore  the  process  of  attachment,  though  illegal,  is  resorted  to,  and  the  defendant 
answers,  and  grounds  a  motion  to  dismiss  the  attachment  thereon,  the  motion  must  be  dis- 
aUowed,  and  the  attachment  will  abide  the  hearing.  [But  see  Qraham  v.^enill,  6  Cold. 
622,  688;  Scott  v.  White,  MS.,  cited  in  Heiskell's  Dig.,  p.  160.] 

Per  Ouriam.  The  bill  states  that  the  plaintiff  employed  the  defendants 
in  Kentucky  to  convey  a  quantity  of  salt  in  barrels  to  this  place  on  freight ; 
that  he  advanced  some  money ;  that  they  could  have  arrived  in  January, 
when  the  market  was  good,  but  neglected  to  do  so  until  February,  when 
the  price  had  &llen,  and  he  was  much  injured  thereby ;  that  the  defend- 
ants are  insolvent,  and  upon  their  arrival  at  Nashville  would  not  deliver 
the  salt,  except  a  part  of  it,  insisting  that  they  had  a  right  to  detain  it  till 
paid  the  freight  This  bill  seeks  satisfaction  for  the  loss  he  has  sustained, 
and  that  it  may  be  set  off  against  the  freight,  and  the  balance  be  paid  to 
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him.  An  attachment  was  obtained  by  order  of  a  judge,  and  the  salt  was 
seized  by  virtue  thereof,  and  stored  by  the  sheriff  in  Nashville.  All  these 
statements  are  fully  answered  and  denied,  or  avoided  in  the  answer, 
which  [204]  prays  a  dismission  of  the  bill.  And  it  is  read  for  the 
purpose  of  grounding  a  motion,  as  answers  are  read  to  ground  motions 
for  dissolving  injunctions.  The  bill  is  not  yet  replied  to,  nor  set  for 
hearing.  It  is  moved  further,  upon  reading  the  answer,  to  dischai^e  the 
attachment  and  restore  the  proceeds  of  the  salt  which  has  been  sold.  The 
Court  is  now  to  decide  upon  these  motions.  An  attachment  is  a  statu- 
tory process.  It  will  not  lie  at  law  where  the  defendant  may  be  arrested 
by  ordinary  process.  An  attachment  in  equity  b  the  same  process,  and  ex- 
pressly upon  the  same  footing.  1801,  c.  6,  §§  2  &  3.  It  is  leviable  on  the 
goods  of  the  defendant,  to  compel  him  to  give  bail,  not  to  compel  him  to 
give  bond  to  perform  the  decree.  Here  the  plaintiff's  attempt  is  to  levy 
on  his  own  goods,  to  enforce  the  defendants  to  give  bail.  The  effect  is  to 
take  from  them  the  possession  which  the  law  gives  them,  to  enforce  pay- 
ment from  the  plaintiff  for  services  performed  concerning  the  goods,  and  to 
release  the  plaintiff  from  the  lien  upon  his  goods,  unless  they  will  give  him 
a  security  to  pay  what  he  may  recover  against  them,  an  obligation  which 
the  law  did  lay  upon  them  when  it  created  the  lien.  The  law  is  made  to 
speak  thus :  you  shall  have  a  lien,  but  yon  shall  resign  it  unless  you  will 
give  security  to  the  amount  of  the  goods.  At  one  blow  this  overturns  all 
liens,  for  who  will  rely  upon  tbem  on  such  terms  ?  With  them  will  be 
overturned  the  faith  and  confidence  which  liens  inspire.  Should  not  the 
defendant  give  bail,  the  lien  is  gone ;  for  that  is  gone  when  the  possession 
is  parted  with.  It  is  better  to  give  up  the  lien  than  to  submit  to  sudi 
terms.  This  will  become  one  of  the  means  put  in  practice  to  produce  the 
result :  give  bail ;  take  less  than  I  owe,  or  take  nothing.  A  lien  is  given 
by  the  law  to  supply  the  defect  of  personal  responsibility  in  the  employer, 
yet  here  the  person  employed  is  compelled  to  rely  upon  that  alone.  That 
a  lien  is  created  by  the  course  of  trade  or  by  a  special  [205]  agreement, 
that  this  is  a  case  where  it  is  created  by  the  course  of  trade  and  lost  bj 
parting  with  the  possession,  is  proved  abundantly  by  the  cases,  namely,  1 
Atkins,  134,  229,  235,  236 ;  2  Atk.  234 ;  1  Eq.  Ca.  Ab.  324 ;  Cro.  C.  271 ; 
8  Bur.  .1313 ;  1  Bl.  653 ;  Doug.  105 ;  1  E.  5 ;  1  Ves.  junior,  317. 
The  plaintiff  could  not  recover  in  trover  or  detinue,  for  the  lien  would  be 
an  answer  to  the  action.  Why  then  overlook  the  lien  by  a  bill  in  equity  ? 
Such  bill  would  not  lie  before  the  Act  of  1801,  c.  6.  By  that  act  it  is  au- 
thorized, in  case  of  debt  contracted  in  another  State,  a  judgment  obtained 
there,  and  no  property  there  to  satisfy  it  That  act  also  authorizes  an 
attachment  in  lieu  of  sequestration.  That  was  a  process  to  compel  appear- 
ance to  a  bill  which  is  sustainable  by  the  ancient  rules  of  equity.  Here 
the  bill  is  brought  for  the  sake  of  the  process ;  not  the  attachment  substi* 
tuted  in  lieu  of  the  sequestration,  in  aid  of  the  bill,  proper  in  itself  antecedent 
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to  the  Act  of  Assembly.  It  was  not  the  intent  of  this  clause  of  the  act  to 
introduce  a  new  bill,  but  new  process  in  aid  of  an  old  bill.  This  bill  would 
not  have  been  sustained  had  it  been  filed  before  the  Act  of  1801.  It  would 
have  been  answered  by  saying,  you  have  a  plain  remedy  at  law.  Bring 
trover  or  detinue  or  replevin ;  this  bill  was  then,  and  still  is,  liable  to  this 
fatal  objection.  If  the  defendant  have  no  lien,  these  actions  will  lie ;  if  he 
has,  you  cannot  take  it  away  by  any  sort  of  action  whatsoever.  It  will  not 
be  sufficient,  in  order  to  sustain  the  bill,  to  say,  it  is  brought  to  have  the 
benefit  of  the  attachment.  This  is  a  perversion  of  the  act ;  it  is  putting  the 
cart  before  the  horse.  We  are  all  satisfied  that  this  process,  as  used  in  the 
present  instance,  is  illegal ;  but  can  it  now  be  quashed,  in  like  manner  as 
an  injunction  is  dissolved,  upon  coming  in  of  the  answer  ?  The  latter  is 
granted  and  kept  up  till  the  defendant's  conscience  be  sifted  by  the  answer. 
The  attachment  is  not  for  any  such  purpose.  It  is  to  comp^  appearance. 
An  answer  admits  the  [206]  legality  of  the  process  by  which  the  defend- 
ant is  called  on  to  answer.  Can  the  defendant  say,  I  was  called  on  by 
proper  process ;  I  was  bound  to  answer ;  I  have  answered ;  and  yet  say, 
now  I  have  answered,  I  will  insist  that  I  was  not  called  on  by  proper  pro- 
cess, or  not  by  legal  process.  A  defence  in  chief  at  law  is  a  waiver  of  all 
prior  objections,  and  it  is  equally  so  in  equity.  Appearance  and  pleading 
over  cures  the  irregularity  of  process  both  at  law  ancT  equity.  The  defend- 
ant cannot  now  go  back  any  more  than  at  law ;  he  cannot  plead  the  gen- 
eral issue  and  then  plead  in  abatement  of  the  writ.  Thia  parties  must  now 
go  on  to  a  hearing.  Should  the  bill  be  then  dismissed  for  want  of  equity, 
the  attachment  will  go  with  it. 


Nashville.    February  Term,  1817. 
SHUTE  V.  BUCHANON. 

An  inconsistent  call  may  be  disregarded  by  the  surveyor,  and  the  land  surveyed  according  to 
a  consistent  construction  of  the  whole  entiy. 

ETBiy  man  is  bound  to  know  the  law,  so  far  as  it  relates  to  the  business  he  is  about.  Thus^ 
an  enterer  is  bound  to  know  what  lands  his'  entry  would  include,  run  in  the  mode  pre- 
scribed by  the  law. 

Per  Ouriam.  On  the  third  of  September,  1801,  Shute  made  an  entry  of 
640  acres  of  land,  on  a  warrant  for  1280  acres,  No.  159,  south-west  corner 
of  Lardner  Clarke's  tract  that  joins  Fletcher,  south  with  his  line,  then  west 
for  complement.  Clarke's  bounds  are  south  from  the  comer  and  east.  The 
land  claimed  by  Shute  lay  to  the  south  as  far  as  M'Murry's  tract,  and  to 
the  west  so  flEu*  as  to  include  the  spring  on  Turkey  Creek,  also  called  for  in 
the  entry.  Fletcher's  tract  lay  to  the  north,  Mayfield's  on  the  west, 
Ijardner  Clarke's  other  tract  on  the  south  and  west,  and  M'Murry's  tract 
on  the  south.    Vacant  lands  were  on  the  east* 
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Buchanon,  a  deputy  surveyor,  was  called  on  by  Shate  to  certify  how 
much  of  his  entry  was  taken  by  interference  of  the  adjoining  claims ;  who 
on  the  [207]  8th  of  April,  1803,  certified  403  acres  lost  by  Mayfield's 
and  Clarke's  claims.  No.  88,  which,  for  distinction  sake,  may  be  caUed 
Clarke's  other  tract.  On  the  9  th  of  April,  1803,  Shute  entered  403  acres  of 
this  warrant,  159  on  other  lands,  which  rendered  it  impossible  to  begin  at 
the  place  called  for,  and  to  survey  the  balance  of  the  entry  so  as  to  include 
that  part  of  it  which  adjoined  M'Murry.  This  part,  to  the  amount  of  47 
acres,  Buchanon  entered  on  the  11th  of  April,  1803.  The  deficiency  was 
not  403  acres,  and  not  more  than  310  acres  and  85  poles.  The  part  not 
lost,  329  acres  and  75  poles,  if  it  were  lawful  to  extend  the  survey  as  &r  as 
M'Murry's  boundary,  which  was  9  poles  further  than  would  be  reached  by  be- 
ginning at  the  corner  called  for  and  extending  south  twice  as  long  as  broad. 
Buchanon  says  the  entry  did  not  cover  the  lands  he  claims,  and  that  the 
calls  thereof  are  contradictory  and  insensible,  and  cover  no  lands  at  aU. 
He  relies  also  on  the  fict  of  limitations  of  three  years.  In  1807,  Shute 
entered  960  acres  of  this  warrant,  159  on  other  lands.  And  Shute,  in 
1807,  also,  as  is  said,  entered  the  lands  now  in  controversy.  He  sold  in 
the  same  year  to  Blakely,  who  says  that  he,  Blakely,  spoke  to  Buchanon 
concerning  the  title  after  the  purchase,  and  was  informed  by  Buchanon 
that  he  had  an  entry  upon  it,  but  that  Shute's  title  might  be  the  best.  He 
does*^not  say  that  Buchanon  promised  to  remove  his  warrant  or  withdraw 
his  entry  in  favor  of  Shute's  daim.  The  questions  for  the  decision  of  the 
Court  are,  first,  could  Shute's  entry  be  surveyed  so  as  to  include  the  lands 
entered  by  Buchanon  ?  Secondly,  whether  Shute  waB  compelled  to  aban- 
don it  by  Buchanon's  certificate  ?  Thirdly,  whether  the  injury  sustained 
will  authorize  the  Court  to  vest  Buchanon's  title  in  Shute  ?  First,  the  sur- 
vey cannot  be  made  south  from  the  beginning  and  be  bounded  at  the  same 
time  by  Clarke's  line ;  to  pursue  that  from  the  corner  would  be  north,  and 
the  next  line  west  would  run  into  [208]  Fletcher's  land,  mentioned  in 
the  entry ;  that  cannot  be  the  meaning  of  the  entry.  Should  the  survey  go 
east  from  the  comer  with  Clarke's  line,  then  the  next  course,  being  west, 
would  return  directly  to  the  beginning.  That  cannot  be  the  meaning  of 
the  entry.  Reject  the  words  mth  his  line,  and  the  entry  will  call  to  run 
south  and  west,  and  that  will  take  in  the  spring  on  Turkey  Creek.  The 
land  must  be  so  surveyed  as  to  lie  south  of  the  beginning.  On  the  west 
are  Mayfield's  and  Clarke's  other  tract,  leaving  not  more  than  329  acres  or 
thereabouts  between  the  first  line  running  south  and  these  claims.  The  • 
surveyor  must  then  go  south  and  west  till  impeded  by  old  claims.  This 
will  carry  the  survey  to  M'Murry's  tract.  He  must  next  search  for  vacant 
lands  adjoining,  and  run  to  the  east  for  complement ;  1777,  c  1,  §  10. 
Ker  and  Porter,  decided  in  the  late  Superior  Court  for  Mero  district.  Bu- 
chanon was  called  on  to  certify  how  much  was  taken  by  interfering  dairns, 
not  saying  any  thing  of  the  vacant  lands.    He  certified  more  lost  by  theai 
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than  was,  leaying  so  much  onlj  for  the  balaDce  as  will  not  extend  to  the 
lands  in  question.  That  part  of  the  entry,  then,  was  in  fact  certified  not  to 
be  within  it,  when  it  legally  was.  Secondly,  this  certificate  has  a  very  dif- 
ferent effect  from  a  plat  and  certificate  of  survey,  returned  to  the  office  as 
the  foundation  of  a  grant ;  for  after  it  is  made,  the  party  for  whose  benefit 
it  is  made  may  either  use  it  or  not,  at  his  pleasure.  He  may,  notwith* 
standing  this  certificate,  proceed  to  survey  his  entry ;  including  all  the  land 
legally  within  it,  or  which  is  vacant  and  not  claimed  by  other  conflicting 
entries,  and  procure  a  grant  for  the  same.  Shute  ought  to  have  done  so. 
He  ought  to  know  the  law  upon  this  subject.  Every  man  is  bound  to  know 
what  the  law  is,  so  far  as  it  relates  to  the  business  he  is  about.  He  cannot 
say,  I  depended  upon  the  opinion  of  such  a  man,  and  he  gave  me  a  wrong 
opinion,  and  I  have  suffered  by  it  Any  lawyer  in  the  county  could  have 
told  Shute  [209]  that  this  land,  now  in  controversy,  was  within  his  entry. 
It  is  hardly  to  be  presumed  that  in  fact  it  was  unknown  to  any  man  con- 
versant in  the  business  of  taking  up  vacant  lands,  as  every  one  is  presumed 
to  be  who  takes  them  up.  1796,  c.  9 ;  1800,  c  14;  1801,  c.  3,  §  4  It 
would  seem  to  follow  that  he  cannot  subject  Buchanon  for  his  own  mistake, 
if  indeed  it  were  one.  But  what  remedy  could  be  applied  by  the  Court  if 
Buchanon  actually  did  impose  upon  him  ?  Shute  has  appropriated  other 
lands  to  the  amount  of  the  deficiency  certified.  Must  he  keep  these,  and 
have  Buchanon's  also  ?  It  niay  be  that  these  lands  are  better  than  the 
lands  removed  from.  It  would  seem  so  from  the  circumstance  of  his  re- 
moving, in  1807,  the  whole  residue  of  the  warrant  to  other  lands.  If  any 
relief  could  be  given  at  all,  it  would  be  by  making  them  exchange  lands ; 
he  taking  Buchanon's  and  Buchanon  taking  his,  which,  he  says,  he  was 
obliged  to  remove  to ;  otherwise,  all  that  could  be  done  by  way  of  relief 
would  be  to  give  the  difference  in  value  between  the  two  tracts.  Here, 
however,  it  does  not  seem  that  Buchanon  has  done  any  thing  more  than  he 
might  legally  da  Shute  removed ;  Buchanon  immediately  occupies  part 
of  the  same  ground.  All  the  complaint  that  the  law  will  listen  to  is,  that 
he  was  purposely  misled  and  deceived  by  Buchanon,  and  suffered  a  loss  by 
it  True  it  is,  Buchanon  has  profited  by  the  vacancy.  The  removal  is  not 
imputable  to  him,  however,  but  to  the  choice  of  Shute.  If  any  damage  has 
been  sustained,  it  does  not  appear.  Any  remedy  the  law  might  afford 
should  be  proportioned  to,  but  not  exceeding,  the  measure  of  the  mischief. 
The  Court  will  not  decree  a  conveyance  of  Buchanon's  land  to  Shute.  As 
to  the  act  of  limitations  it  need  not  now  be  discussed. 
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Nashville.    February  Term,  1817. 

JAMES  MORTON'S  EXECUTORS  i;.  EDWARD  NUNNELLY. 

[5.  a,  Cooke,  21.] 

Equity  will  not  relieve,  after  judgment  at  law,  npon  the  ground  that  the  partj  did  not  plead 
to  the  merits,  from  an  apprehension  that  it  could  not  be  done.  [See  Beeves  v.  Hogan, 
Cooke,  176,  and  cases  there  cited.] 

If  a  debit  is  a  good  plea  to  the  judgment  of  another  State,  grounded  upon  an  attachment, 
without  personal  service  of  process,  and  when  the  property  attached  is  of  less  value  than 
the  sum  adjudged.    [See  Estes  v.  Kyle,  Meigs,  84.    Eartbman  v.  Jones,  2  Y.  484.] 

[210]  Per  Ourtam.  The  facts  are,  that  Morton  formerly  removed  into 
this  State  from  Virginia,  leaving  Nunnellj  his  agent,  who,  in  the  year 
1805,  obtained  an  attachment  against  Morton,  and  thereupon  took  jadg- 
ment  on  his  account  filed,  stating  his  services  and  expenditures,  for  the 
sum  of  fifly^two  pounds,  or  thereabouts.  Upon  this  record  they  commenced 
an  action  of  debt  in  this  State,  to  which  the  defendant,  Morton,  demorredy 
and  had  judgment  in  the  Circuit  Court,  which  being  removed  to  the 
Supreme  Court  of  Errors  and  Appeals  was  reversed,  and  judgment  entered 
for  the  plaintiff,  Nunnelly.  Morton  then  filed  his  bill,  and  states  as  the 
only  reason  why  he  did  not  plead  nil  debit  and  try  the  cause  upon  the 
itferits,  to  be,  that  his  attorney  believed,  as  was  then  the  prevailing  opinion, 
that  the  judgment  in  Virginia  was  conehieive.  It  is  admitted  at  the  bar, 
and  correctly  so,  that  upon  such  a  judgment  that  plea  is  sustainable ;  that 
is  to  say,  upon  a  judgment  of  another  State,  grounded  upon  an  attachment 
where  tl^ere  is  no  personal  notice  served  on  the  defendant,  and  when  the 
property  attached  is  of  far  less  value  than  the  sum  adjudged.  In  what 
other  cases  it  is  also  proper,  this  Court  will  not  now  determine.  This 
cause  depends  principally  upon  the  power  of  this  Court  on  the  equity  side 
to  give  relief  after  the  complainant  has  been  sued  at  law,  and  been  person* 
ally  served  with  process,  and  called  on  to  defend,  and  so  frames  his  defence 
as  to  rest  upon  the  form  of  the  declaration ;  omitfing  to  plead  so  as  to 
bring  the  merits  in  question.  Can  he  after  this  come  into  equity  and  say, 
I  did  not  plead  to  the  merits  nor  direct  my  counsel  to  do  so,  from  an 
apprehension  that  it  could  not  be  done.  The  Court  [211]  thinks  that 
would  not  be  a  sufficient  excuse.  For  then  this  court  must  take  oognizanoe 
of  all  former  cases  where  the  decision  has  been  upon  principles  not  rocog* 
nized  by  after  determinations.  Interest  reipuhlicis  ut  sit  jinis  litium  is  a 
favorite  maxim  of  this  court  Its  anxiety  to  prevent  multiplicity  of 
actions  is  upon  the  same  grouiM.  It  is  therefore  opposed  to  the  spirit  of 
its  proceedings  to  adopt  a  rule  leading  to  such  consequences.  The  excuse 
is  not  allowable,  as  it  would  be  if  a  defence  upon  the  merits  were  intended, 
and  by  some  accident  that  intent  had  been  defeated,  and  in  such  a  way, 
too,  as  to  exclude  the  imputation  of  fault  or  neglect  from  attaching  on  the 
conduct  of  the  complainant  in  equity. 
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ITCUTCHIN  AND  OTHERS  v.  PRICE  AND  WIFE  AND 

OTHERS. 

A  testator  may  direct  tbat  the  executors  shall  endeavor  to  procnre  the  emancipation  of  his 
slaves,  and  it  is  his  duty  to  do  so.  [Ace  Fisher  o.  Dabbs,  6  Y.  182,  citing  this  case;  Hope 
9.  Johnson,  2  T.  128.] 

Bat  if  the  attempt  fail,  the  next  of  kin  will  be  entitled,  and  this  possibility  is  such  an  interest 
as  the  law  will  take  notice  of  and  protect.    [But  see  Howard  v.  Clemmons,  6  Hum.  868.] 

The  laws  of  this  State  do  not  allow  of  the  surplus  to  executors. 

Where  there  is  no  danger  of  waste  or  removal,  the  tenant  for  life  of  personalty  will  be  ordered 
to  sign  an  inventory,  to  be  lodged  in  the  office  of  the  clerk  and  master;  but  where  there 
are  such  signs  and  indications  as  raise  suspicions  that  a  sale  or  removal  is  intended,  or 
likely  to  take  place,  then  security  ought  to  be  required.  Form  of  decree  in  such  cases. 
[Aoc  Henderson  v.  Yaulx,  10  T.  40,  dting  this  case;  1  Y.  71;  7  H.  464;  1  Hum.  408;  2 
Head,  188.] 

Ro AN£,  J^  delivered  the  opinion  of  himself  and  Whyte,  J. "—  The  bill 
states  the  bequest  of  certain  n^roes  by  STCutchin)  deceased,  to  his  wife^ 
who  afterwards  married  Price,  for  her  life ;  and  then  said  negroes  to  be 
liberated.  It  states  that  the  plaintiffs  are  the  next  of  kin,  together  with 
some  of  the  defendants.    That  Price  intermarried  with  the  widow,  and 

0 

that  he  has  given  indications  of  an  intent  to  sell  or  remove  the  negroes. 
The  bill  is  founded  upon  the  idea  that  the  gift  of  freedom  is  void ;  that 
the  surplus  does  not  belong  to  the  executors ;  that  the  next  of  kin  are 
entitled  in  remainder,  and  that  the  property  ought  to  be  secured  for  them. 
The  evidence  is,  that  Price  said  he  would  sell  the  negroes,  particularly 
when  drinking.  Some  of  the  witnesses  advised  him  to  do  so ;  one  of  them 
says  Price  told  him  he  would  take  them  down  the  river  and  sell  them,  and 
applied  to  the  witness  to  [212]  aid  in  confining  them  for  that  purpose. 
It  is  proved  that  Price  is  often  intoxicated,  and  in  that  situation  is  easily 
prevailed  on  to  do  whatever  is  recommended  to  him.  A  testator  may 
direct  that  the  executors  shall  endeavor  to  procure  the  emancipation  of  his 
slaves ;  and  if  the  executor  can  do  so,  then  all  claims,  founded  upon  the 
legal  imposfflbility  of  doing  so,  vanish.  But  if  the  attempt  fail,  then  their 
chuma  are  valid.  The  possibility  is  such  an  interest  as  the  law  will  take 
notice  of  and  protect  The  Court  will  not  now  decide  further  than  this, 
that,  if  the  executors  shall  not  be  able  to  procure  the  emancipation, 
then  the  complainants'  claims  subsist.  For  it  is  true  that  the  laws  of 
this  State  do  not  allow  of  the  surplus  to  executors.  They  are  to  deliver 
over  to  the  legatees,  or  next  of  kin,  the  estate  of  the  deceased  that  is  not 
disposed  of  in  legal  payments  and  disbursements.  It  is  of  necessity  that 
the  next  of  kin  succeed,  for  there  are  no  others  who  can.  That  brings  us 
to  the  question,  what  circumstances  require  the  property  to  be  secured  ? 
Where  there  is  no  danger  of  waste  or  removal,  it  is  sufficient  to  order  an 
inventory  describing  the  property  to  be  signed  by  the  tenant  for  life,  and 
to  be  lodged  in  the  office  of  the  clerk  and  master ;  but  where  there  are 
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such  signs  or  indications  as  raise  suspicion  that  a  sale  or  removal  is 
intended,  or  like  to  take  place,  then  securitj  ought  to  be  required ;  other- 
wise, in  many  instances  of  residence  near  the  line  of  the  State,  the  duty  of 
the  Court  might  be  wholly  defeated  in  the  course  of  a  few  hours  by  a 
sudden  removal.  Circumstances  are  proved  in  this  case  which  satisfy  the 
Court  that  some  danger  is  to  be  apprehended.  Decree  that  the  clerk  and 
master  report  to-morrow  morning  the  value  of  said  slaves  and  their 
increase,  and  that  the  defendant,  Price,  shall  give  security  in  the  amount 
of  their  value,  in  a  bond  with  sureties  to  be  approved  of  by  the  said  derk 
and  master,  with  condition  underwritten  or  annexed  that  he  will  not 
remove  said  negroes,  or  any  of  them,  [213]  beyond  the  bounds  of  this 
State,  nor  otherwise  dispose  of  them  so  as  to  impair  the  interests  of  those 
in  remainder ;  in  which  bond  shall  be  expressed  the  names  of  said  negroes. 
And  in  case  of  any  future  increase,  or  if  for  any  other  cause  said  security 
become  inadequate,  that  then  the  complainants  shall  be  at  liberty  to  apply 
to  this  court  for  further  security ;  and  in  case  the  said  bond  with  sureties 
shall  not  be  given  on  or  before  the  next  term  of  this  court,  that  then  the 
complainants  shall  be  at  liberty  to  apply  for  further  directions,  and  that 
the  said  Price  shall  continue  under  all  the  obligations  which  have  been 
taken  from  him  in  this  cause  till  the  present  and  future  decree  of  this 
court  shall  be  complied  with  on  his  part  The  bill,  so  £Eir  as  respects  Kin- 
nard,  to  be  dismissed  with  costs.  He  was  made  a  defendant  without  any 
cause ;  he  only  hired  negro  Jack  at  $50  per  annum,  and  the  complainante 
might  have  known  it,  had  they  taken  the  trouble  to  inquire. 


NashYille.   February  Term,  1817. 

DAVID  WINCHESTER  v.  MATTHEW  GLEAVES,  DEVISEE 

OF  MICHAEL  GLEAVES. 

When  the  oomplaixuuit^s  title  to  land  is  both  legal  and  equitable,  a  trial  in  ejectment,  which 
may  be  renewed,  is  no  bar  to  the  assertion  of  bis  daim  in  eqoity,  any  more  than  to  the 
prosecution  of  a  new  ejectment.  [Ace.  8  Hay.  1,  11,  88,  which  see.  Hickman*s  Lessee 
V.  Gaither,  2  Y.  202,  citing  this  case,  and  others.] 

No  extrinsic  testimony  ought  to  be  received  to  add  to  or  alter  an  entiy.  But  an  entry  is 
certain  enough,  if  there  be  upon  the  face  of  it  some,  or  even  only  one  call,  from  whence 
the  inference  can  be  fairly  made  in  favor  of  the  place  in  question,  for  which  purpose  one 
or  more  calls,  not  found  to  exist  at  the  place,  may  be  rejected  altogether.  [Ace.  Cooke,  129 ; 
2  Tenn.  899.] 

Lex  plus  laudaiur  quando  ratione probaiWy  is  one  of  the  best  maxims  which  a  judge  can  select 
for  the  regulation  of  his  conduct;  for  technicality  and  subtlety  will  then  never  triumph 
over  the  great  law  of  common  sense. 

Per  Curiam.    Upon  this  bill,  answer,  replication,  and  evidence,  the  facts 
appear  to  be,  that  on  the  17th  of  Augast,  1807,  Dayid  Winchester  entered 
^00  acres  of  land  in  the  second  district,  first  range,  fifth  section ;  ^*  Begin- 
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Ding  at  James  Robertson's  soath-west  comer,  on  the  section  line,  then  west 
300  poles,  thence  north  160  poles,  thence  east  and  south  to  the  beginning.'' 
Gleaves  entered  300  acres  on  the-SOth  of  November,  1807,  situate  in  the 
same  district,  section,  and  range ;  ^  Beginning  at  John  Record's  south-west 
oorDer,  on  [214]  the  section  line,  then  west  with  the  said  line  300  poles, 
thence  north  and  east  for  complement"  John  Record's  entry  on  the  same 
Ibe  of  that  section,  for  1200  acres,  had  been  made  shortly  before  that  time, 
on  lands  within  the  same  section ;  and  Loften  afterwards  made  an  entry,  the 
24th  of  August,  1807,  calling  for  Record's  and  Winchester's  entry.  A  grant 
issued  to  Gleaves  in  1810 ;  a  grant  also  issued  to  Winchester  in  1810.  Both 
grants  began  at  the  south-west  corner  of  Record's,  which  was  in  the  section 
line,  being  the  southern  boundary  of  the  section.  And  the  question  is,  which 
of  these  two  enterers  had  the  better  title  in  equity  ?  That  depends  upon  the 
question,  whether  is  Winchester's  entry  a  special  entry  for  the  lands  covered 
by  his  grant?  Winchester's  entry  was  placed  on  the  general  plan  in  the 
office,  beginning  at  Record's  south-west  comer  in  the  section  line  which  was 
marked  I.  B.  It  is  stated  in  the  answer,  but  not  proved,  that  there  were 
other  entries  in  that  section  before  the  17th  of  August,  1807.  It  does  not 
appear  that  there  was  any  entry  on  that  line  of  the  section  before  the  17th 
of  August,  1807.  The  general  plan  showed  precisely  the  spot  claimed  by 
Winchester  which  his  entry  covered.  An  ejectment  was  heretofore  carried 
on  between  the  parties,  and  was  finally  decided  in  the  Superior  Court  in 
fiivor  of  Gleaves ;  what  were  the  reasons  of  the  decision  does  not  appear, 
or  how  far  they  applied  to  the  present  controversy  does  not  appear.  It 
appears  by  the  testimony  of  four  or  five  witnesses  that  Gleaves  and  his 
locator  both  knew  of  the  mistake  committed  in  calling  for  James  Robert- 
son's  corner  instead  of  I.  Record's,  and  it  was,  they  say,  because  of  this 
mistake  that  Gleaves's  entry  was  made  upon  the  same  place.  Hightour 
intended  to  enter  before  he  saw  Winchester's  entry  upon  the  general  plan, 
but  then  desisted.  Anderson,  the  surveyor-general,  conceived  the  place 
certain  by  its  position  on  the  general  plan.  Before  we  proceed  [215]  to 
the  main  point  in  this  cause,  let  us  clear  away  the  preliminary  objections 
which  have  been  made  on  it.  First,  as  to  the  jurisdiction  of  this  court, 
sitting  as  a  court  of  equity.  We  are  satisfied  with  the  opinion  of  the  called 
court  which  sat  here  about  two  years  since.  When  the  complainant's  title 
is  both  legal  and  equitable,  a  trial  in  ejectment,  which  may  be  renewed,  is  no 
bar  to  the  assertion  of  his  claim  in  equity  any  more  than  to  the  prosecution 
of  a  new  ejectment ;  it  would  be  unreasonable  to  say  so.  Secondly,  as  to 
the  law  established  in  the  decision  upon  the  ejectment  in  the  Supreme  Court 
on  a  writ  of  error ;  fhat  is  not  in  our  way,  for  we  know  not  what  grounds 
the  Court  went  on,  nor  the  reasonings  employed  by  the  then  judges,  which 
resulted  in  the  affirmation  of  the  judgment  of  the  court  below.  We  must 
of  course  be  governed  by  our  own  reasons  upon  this  subject  Thirdly,  as 
to  extrinsic  testimony  to  add  to  or  alter  an  entry,  this  court  is  clearly  of 
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opinion  that  no  such  testimony  ought  to  be  received.  The  secret  and  nnexv 
pressed  intention  of  the  locator  cannot  indicate  to  subsequent  locators  the 
land  meant  to  be  appropriated,  so  as  to  affect  their  consciences  with  unfkiiv 
nesSy  should  they  attempt  to  appropriate  the  same  lands  which  the  other 
contemplated.  Fourthly,  personal  notice  is  not  such  as  the  law  prescribes. 
It  has  directed  an  entry  for  that  purpose,  which  is  the  same  thing,  in  e£fect, 
as  to  say,  you  shall  give  a  notice  in  writing.  It  would  introduce  the  danger 
to  be  apprehended  from  parol  proof  of  notice,  and  defeat  the  main  purpose 
of  the  legislature  if  the  latter  were  to  be  received  as  sufficient.  Fifthly, 
as  to  the  use  which  may  be  made  of  the  general  plan,  the  solution  of  that 
question  is  not  now  indispensable.  The  plan  was  directed  to  be  made  from 
the  actual  surveys  of  sections,  and  of  claims  within  sections,  including  all 
those  made  in  the  new  office.  It  was  to  lie  in  the  office  for  the  inspection  of 
all  those  who  wished  to  see  it  Every  new  entry  was  to  be  laid  down  upon 
[216]  it  as  soon  as  made,  and  before  actual  survey.  A  copy  was  to  be  sent 
to  each  register's  office  and  there  preserved.  The  construction  which  makes 
all  this  carefulness  and  industry  end  in  nothing,  is  neither  agreeable  to  well 
established  rules  for  the  exposition  of  statutes,  nor  to  the  respect  which  is  due 
to  the  legislature.  Were  they  at  children's  play  when  all  these  provisions 
were  made,  and  this  labor  called  for,  meaning  only  to  amuse  themselves  ? 
Certainly  not  They  intended  it  to  be  used  as  evidence  of  something ;  per- 
haps not  as  conclusive  evidence  that  the  entry  was  correctly  laid  down,  but 
as  evidence,  when  correctly  laid  down,  that  he  who  saw  it  knew  of  the  posi- 
tion it  occupied,  and  should  not  afterwards  pretend  ignorance  thereof.  If 
before,  he,  upon  seeing  the  entry,  must  inquire  concerning  its  calls ;  tkitj 
without  such  inquiry,  now  enabled  him  to  see  the  place  spoken  of  in  the 
entiy,  and  to  avoid  it  if  he  chose.  Most  certainly  it  would  give  him  no  such 
information  of  land  laid  down  on  a  place  not  described  in  the  entry.  We 
now  come  to  the  main  question.  As  to  ih^jtutice  of  the  case,  there  cannot 
be  a  dissenting  opinion.  Winchester  entered  it,  paijd  for  it,  had  it  laid  down 
on  the  general  plan ;  what  place  he  intended  to  appropriate  was  known  to 
Mr.  Hightour  and  his  company,  who,  seeing  its  position,  declined  entering. 
Gleaves's  locator  both  knew  the  same  and  talked  of  it  They  -spoke  of  it  as 
a  mistake ;  they  were  warned  not  to  meddle  with  it,  for  that  the  law  would 
not,  for  that  mistake,  take  the  land  from  Winchester  and  give  it  to  them. 
These  remarks,  however,  have  no  further  application  than  this,  to  give 
satisfaction,  if  upon  searching  for  legal  principles,  they  shall  be  found  to 
support  the  justice  of  the  case,  and  not  be  in  opposition  to  it  Lex  plug 
laudatur  qtuxndo  ratione  probatur,  is  one  of  the  best  maxims  which  a  judge 
can  select  for  the  regulation  of  his  conduct  Technicality  and  subtlety  will 
then  never  triumph  over  the  great  law  of  common  sense.  The  question  to 
[217J  be  decided  is,  whether  the  entry  of  Winchester  contains  certainty 
enough  to  make  a  special  entry,  and  consequently  to  raise  an  equity  for 
him  prior  to  and  better  than  that  which  is  said  to  be.  raised  for  the  defeocL- 
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ant  by  his  entrj  ?    An  entry  is  certain  enough  if  there  be  upon  the  &ce  of 
it  so  many  calls  as  will,  upon  reflection,  lead  an  inquirer  to  fix  upon  the 
place  in  question  as  that  which  the  enterer  intended  to  be  sanctified  by  a 
survey.     It  is  not  necesssary,  to  this  end,  that  every  call  be  found  to  exist 
at  the  place  claimed ;  if  some  do,  or  if  there  be  one  only,  from  whence  the 
inference  can  be  fairly  made  in  favor  of  the  place  in  question,  that  wiU  do. 
Benedicta  expontio  fienda  est  propter  simpUcitatem  Imcorum.    The  entry 
shall  be  supported  and  not  perish,  if  there  be  hints  enough  to  spell  out  the 
meaning  of  the  enterer,  so  as  by  fair  conjecture  to  make  out  the  spot  con- 
templated.    Recurrence  to  niceties  does  not  promote  justice  and  withdraw 
the  plain  man  from  the  snares  of  speculation.     Does  it  promote  peace  and 
an  honest  pursuit  of  gain  by  laudable  means  ?     No.    It  encourages  the 
canning  man  to  look  for  flaws  in  the  title  of  his  neighbor,  and  to  withdraw 
him  from  the  care  of   his  farm  and  family  into  court,  to  defend  himself 
against  attacks  which  it  is  for  the  public  good  should  not  be  made.   K  we 
ask  where  does  this  entry  lie,  it  can  be  answered  with  certainty  that  it  lies 
within  the  fifth  section  and  first  range.     It  can  be  answered  further,  that  it 
lies  on  the  south  boundary  line  of  the  section,  for  on  the  west  boundary  its 
calls  would  go  out  of  the  section,  on  the  north  boundary  the  same.    On  the 
east  boundary  it  cannot  begin,  on  the  south-west  comer  and  section  line  also. 
Place  it  on  the  south  boundary,  and  aU  is  right ;  and  if  we  reject  the  words 
James  Robertson^  then  it  will  be  an  entry  beginning  at  a  comer  on  the  sec- 
tion line,  and  bounded  by  the  lines  and  courses  expressed  in  the  entry. 
Beoord's  comer  is  there  ;  the  section  line  also ;  and  every  other  call  men- 
tioned in  the  [218]  entry.    And  moreover,  there  will  not  have  been,  at  the 
time  this  entry  was  made,  any  more  than  one  south-west  comer  of  any  tract 
on  this  sectional  line.      This  produces  the  most  satisfactory  conviction  that 
no  other  comer  but  this  could  be  meant.      Does  precedent  authorize  this 
rejection?     Does  principle  require  it?    That  it  is  a  mistake,  there  is  no 
doubt,  for  Robertson  had  no  comer  there.    It  is  said  he  had  a  tract  entered 
in  the  adjoining  section.     It  is  not  proved ;  it  is  said  to  be  of  a  posterior 
date;  it  was  in  his  and  Rains's  name.    But  there  was  a  south-west  comer 
of  a  trctct  in  that  line,  and  the  only  corner  of  that  description.     Precedents 
undoubtedly  justify  ^e  rejection.     The  cases  cited  by  Gleaves's  counsel, 
some  of  them  prove  it     What  did  the  Court  say  in  Henderson's  Lessee  v. 
Long,  in  Cook's  Reports,  129?   Suppose,  said  the  Court,  we  discard  alto- 
gether that  part  of  the  entry  which  mentions  the  name  of  the  lick,  will  not 
the  entry  still  be  good  ?  there  is  but  one  lick  proved  to  be  upon  the  creek, 
&C.    So  say  we  in  the  present  case ;  reject  the  words  James  Bobertsony  and 
there  will  be  but  one  south-west  comer  proved  on  this  sectional  line,  and 
that  with  the  sectional  line  is  sufficient  to  lead  to  the  place  where  Winches- 
ter made  his  entry.     So  of  the  calls  of  another  entry  for  Little  Harper  and 
Tatom's  line ;  one  was  rejected  and  the  other  adhered  to.     For  being  nine 
milea  apart,  it  was  evident  that  it  was  a  mistake  to  call  for  Little  Harper. 
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So  here  it  is  evidently  a  mistake  to  call  for  James  Robertson  as  the  owner 
of  the  corner.  Such  rejection  is  clearly  warranted  by  principle ;  for  the 
rule  of  the  common  law  is,  to  preserve  every  transaction,  and  all  written 
instruments,  if  by  any  sensible  interpretation  of  their  contents  they  can  be 
made  to  stand.  It  is  true  that,  by  posterior  occurrences,  an  entry  at  first 
uncertain  may  become  certain  enough ;  as  where  it  called  to  begin  on  the 
continental  line,  where  it  crossed  Harper  River.  This  entry,  before  the  line 
was  run,  was  so  uncertain,  [219]  that  no  one  could  tell  what  land  it  covered, 
but  afterwards  it  had  all  possible  certainty.  In  the  present  case,  however, 
there  is  no  necessity  for  resorting  to  this  rule.  The  Court  proceeds  on  the 
ground  that  there  are  calls  enough  to  fix  the  entry,  after  overlooking  the 
words  Jamu  RoherUon.  It  is  probably  true,  also,  that  an  entry  originally 
imperfect  may  become  perfect  by  other  means,  such  as  long  continuance  in 
possession  of  a  certain  place  under  it,  including  it  in  marked  lines,  &c. 
This,  also,  need  not  to  be  decided  now,  for  the  event  of  this  case  is  not  con- 
nected with  that  point  Winchester's  entry  was  originally  a  good  one,  and 
it  contains  calls  which  are  proved  to  exist  at  the  place  he  claims.  His 
equity  exists,  and  being  prior  to  Gleaves's,  attracts  to  itself  a  right  to  the 
legal  title.  Decree  all  the  lands  within  the  bounds  of  Winchester's  entry 
and  grant,  which  are  also  contained  in  Gleaves's  grant,  shall  be  divested  oat 
of  the  defendant  and  vested  in  the  plaintiff. 

Note.  —  See  editor's  note  to  White  v.  Hembree,  1  Tenn.  629.  — Ed. 


ITaahTUle.    February  Term^  1817. 
ROBERTS  V.  CANTRELL  AND  ANOTHER. 

An  appeal  cannot  be  allowed  for  re-examination  of  the  fiusts,  after  the  judgment  ia^aatJafied; 
and  a  certiorari^  in  lieu  of  an  appeal,  can  be  used  only  where  an  appeal  could. 

Where  a  party  has  become  without  remedy  at  law,  and  by  no  fault  or  neglect  on  his  part,  as, 
for  example,  where,  being  a  stranger,  he  was  unable  to  get  sureties  for  an  appeal,  or 
certiorari  from  a  justice^s  judgment,  equity  will  relieve.  [See,  upon  the  point  of  inability 
to  give  security  for  appeal,  as  a  ground  for  eertiorarif  Day  v.  Johnson,  4  Cold.  282;  Hale 
v.  Landrum,  2  Hum.  82 ;  Adair  v.  Davis,  8  Hum.  187.] 

Per  Curiam,  The  hill  states  that  the  plaintiff  purchased  goods  in  the 
store  of  the  defendants,  and  went  with  the  tailor  to  his  house,  and  returned 
and  called  for  his  bill,  which  was  $38.83.  He  laid  down  a  bank  note  of 
$50,  which  the  clerk  put  into  his  box ;  upon  which  a  mistake  arose,  the 
derk  saying  he  did  not  put  it  in  the  box.  After  some  dispute,  the  plaintiff 
received  the  difference  between  $38.33  and  $50.  The  defendants  war- 
ranted the  plaintiff  and  obtained  judgment  for  $50.  Being  a  stranger,  he 
could  not  get  [220]  security  for  an  appeal  to  the  County  Court,  bnt 
deposited  $50  with  the  magistrate,  who  promised  not  to  issue  execution 
till  some  time.  The  plaintiff  went  on  his  way  to  Kentucky  and  returned 
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in  ten  or  twelve  days,  and  had  a  certiorari  drawn  to  remoye  the  proceed- 
ings, but  could  not  procure  security  to  prosecute  it,  and  was  obliged  to 
desist    He  says,  on  searching  the  box  a  $50  note  was  found,  which  was 
the  very  note  he  gave  in  payment    The  clerk  said  that  note  was  paid  in 
by  Mr.  Baker,  who  now  says  that  the  note  he  paid  in  was  of  a  different 
hank  from  that  found  in  the  box.    The  defendants  demurred.    A  certiorari 
will  not  lie  to  relieve  the  plaintiff,  for  the  mistake  is  in  a  matter  of  fact^ 
which  cannot  be  overhauled  by  certiorari  for  re-investigation  after  the 
judgment  is  satisfied.    In  some  cases,  which  are  not  proper  for  a  writ  of 
error,  a  certiorari  will  lie  for  errors  in  law  to  reverse  the  judgment     But 
that  is  not  the  present  case.    A  certiorari  for  re-examination  of  the  fact 
cannot  be  used  but  in  cases  where  an  appeal  could,  and  that  is  prevented 
by  some  means  not  under  the  plaintiff's  control.    An  appeal  for  re-exami- 
nation of  the  fact  cannot  be  allowed  of  after  the  judgment  is  satisfied. 
The  complainant  then  has  no  remedy  at  law ;  and  that  is  not  by  his  default 
or  n^lect,  for  he  could  not,  being  a  stranger,  get  sureties,  though  he  made 
every  effort  to  do  so,  and  this  circumstance  distinguishes  his  case  from  that 
of  one  who  has  become  without  remedy  at  law  by  his  own  neglect.    Then 
here  is  a  case  where  an  injured  man,  entitled  to  relief  upon  principles  of 
natural  justice,  will  be  precluded  therefrom,  unless  the  Court  can  inter- 
pose.    Shall  this  court  be  precluded  by  technical  rules  which  result  in  such 
consequences  ?    No ;  rather  break  down  the  rules,  if  any  such  there  be, 
than  incur  the  consequence  of  manifest  injustice.     But  indeed  there  is  no 
rule  of  any  sort  opposed  to  this  idea. 


Nashville.    February  Term,  1817. 
PINKERTON  V.  WALKER  AND  WIFE  AND  OTHERS. 

The  daim  of  a  distributive  share  of  the  personal  estate  of  an  intestate  is  sastainable  in  eqoitj, 
because  the  administrator  (or  executor)  is  considered  a  trustee  of  the  personal  estate  for 
those  entitled,  and  the  statute  of  limitations  does  not  run  in  cases  of  express  trust  between 
the  trustee  and  ceftetf  que  tnuL  [Aoc  Lafferty  v.  Turley,  8  Sn.  170,  citing  this  and  many 
other  cases.] 

When  time  is  used  at  all  as  a  defence  in  such  cases,  it  must  be  used,  as  presumptive  evidence 
is  used  in  the  case  of  a  bond,  to  prove  payment. 

The  Court  of  Chancery  cannot  inquire  into  the  question  of  will  or  no  will  of  personalty  other- 
wise than  by  its  probate;  but  if  the  will  be  not  probated,  and  the  point  is  material,  the  Court 
has  power  to  retain  the  bill  and  direct  such  proceedings,  in  the  mean  time,  as  will  afford  sat- 
isfactoiy  evidence  on  the  point.    [Ace.  upon  first  point,  4  Cold.  70;  8  H.  890;  6  Cold.  60.] 

BembiUy  all  acts  done  under  letters  testamentary,  or  of  administration,  between  their  date  and 
their  revocation,  are  valid:  as,  for  example,  sales  of  personalty. 

[221]  Per  Ourianu  The  facts  are,  that  R.  Mitchel  died,  and  as  the 
complainants  say,  intestate.  The  plaintiffs  are  his  next  of  kin  in  America. 
He  died  in  Wilson  county,  and  resided  there  at  the  time  of  his  death.  A 
writing,  purporting  to  be  his  will,  and  to  dispose  of  the  property  now 
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claimed  by  the  plaintiffs,.  Was  proved  and  admitted  to  registration  in  the 
county  of  Davidson,  and  afterwards  registered  in  Wilson  county  upon  the 
probate  made  in  Davidson.    The  proo&  made  in  this  cause  render  it  very 
probable  that  the  writing  thus  proved  is  a  wiU^  or  was  a  genuine  paper. 
After  the  probate  in  Davidson,  a  re-examination  was  called  for,  and  a  jury 
decided  that  it  was  not  the  will  of  the  deceased.    This  was  appealed  from, 
and  went  off  the  Superior  Court  docket  by  nan  press.    Letters  of  adminis* 
tration  were  issued  by  the  clerk  of  the  County  Court  of  Wilson  to  the 
widow  of  Mitchel,  afterwards  married  to  Hendricks,  and  now  to  Walker ; 
and  afterwards  she,  with  her  husband,  sold  some  of  the  negroes,  now  sued 
for,  to  the  other  defendants.    One  question  arising  upon  this  statement  of 
£Eu;t  is,  whether  the  plaintiffs  are  entitled,  supposing  Mitchel  to  have  died 
intestate.    They  are  the  collateral  relations  of  Mitchel,  and  though  furth^ 
removed  than  brothers,  are  entitled  under  the  Act  of  1809,  if  that  be 
consistent  with  treaties.    Another  question  is,  whether  they  are  barred  by 
the  act  of  limitations.    They  claim*  a  distributive  share  or  shares  of  the 
personal  estate  of  an  intestate^  as  they  say.    The  suit  in  such  cases  ia 
sustainable  in  equity,  because  the  executor  or  administrator  is  oonsidered  a 
trustee  of  the  personal  estate  for  the  legatees  or  distributees.     1  P.  W. 
575.    And  he  who  is  the  cestui  que  trust  cannot  be  barred  by  the  [222] 
act  of  limitations,  for  he  cannot  sue  at  law.    8  T.  593.    And  when  he  can 
sue  only  in  equity,  the  statute  cannot  be  used  by  way  of  analogy  to  the 
like  case  at  law,  there  being  none  such.    This  is  the  reason  why  bills  for 
fraud,  equities  of  redemption,  and  legacies  are  not  barred.     2  Yes.  Junior, 
571 ;  1  Vernon,  256 ;  1  Atk.  71 ;  3  Call,  542.    The  latter  are  trusts  by 
operation  of  law,  as  most  trusts  are,  and  of  necessity  are  exempt  from  the 
statute  of  limitations ;  for  what  action  is  there  at  law  to  point  out  the  time 
which  shall  elapse  to  raise  the  bar  ?    The  Court  cannot  make  a  statute  in 
order  to  apply  to  it    It  must  use  the  one  already  made ;  that  does  not 
extend  in  terms  to  any  suit  in  equity.    And  when  we  look  for  the  like  case 
at  law  to  borrow  the  time  from,  we  cannot  find  it    2  Atk.  612.    When 
time  is  used  at  all  as  a  defence  in  such  cases,  it  must  be  used,  as  presump- 
tive evidence  is  used  in  the  case  of  a  bond,  to  prove  payment    In  like 
manner,  when  a  legacy  is  sued  for  in  the  County  Court  by  petition  and 
answer,  according  to  the  course  of  the  ecclesiastical  courts  in  England, 
they  cannot  consider  the  act  of  limitations  a  bar,  because  the  act  does  not 
mention  the  suit  which  is  before  them.     Being  courts  of  more  moderate 
pretensions,  they  will  not,  like  the  High  Court  of  Chancery,  venture  upon 
the  bold  measure  of  adopting  the  statute  as  a  positive  bar,  even  where  aft 
law  it  is  done  in  analogous  cases.     2  Bur.  962.    The  act  of  limitations  in 
the  opinion  of  one  member  of  this  court,  Judge  Haywood,  is  not  a  bar 
in  any  case  where  the  remedy  is  exclusively  equitable,  and  founded  upon 
matter  that  is  exclusively  so  likewise,  as  trusts,  equities  of  redemption,  and 
legacies  are,  or  a  distributive  share,  which  is  a  statutory  legacy.    We  now 
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come  to  the  wiU,  which  is  used  as  a  defence.    It  is  proved  and  registered 
in  Davidson ;  the  testator  resided  at  the  time  of  his  death  in  Wilson.    The 
County  Court  of  Davidson  had  no  jurisdiction.    The  probate  and  registra- 
tion are  void.    The  registration  in  Wilson  was  not  made  upon  any  [223] 
probate,  nor  by  sentence  of  the  County  Court  of  Wilson.     Had  it  been, 
the  will  would  have  been  considered  as  a  good  one  till  declared  otherwise 
by  the  County  Court  upon  a  re-ezamination,  or  by  the  Superior  Court 
upon  appeal  from  it.    The  probate  and  sentence  of  the  proper  tribunal  is 
coDclusive.    Bull.  N.  Prius,  48,  247.    There  is  no  way  of  avoiding  this 
effect  but  by  showing  that  the  probate  is  forged,  or,  in  other  words,  not 
made  before  the  proper  court.    And  then  it  will  not  prove  property  at  all 
in  the  executor,  as  otherwise  it  will ;  and  if  not  in  the  executor,  neither 
will  it  in  the  legatee  who  claims  under  him.     Consider  the  consequence  if 
it  were  permitted  to  claim  property  under  a  ynll  that  is  not  legally  proved 
and  established  by  sentence  of  the  County  Court.    A.,  B.,  and  C.  sncces-* 
sively  sue  in  this  court  and  bring  the  will  collaterally  in  question,  and, 
upon  proof,  the  will  is  rejected  in  this  court.     Then  D.  brings  the  same 
question  directly  before  the  County  Court,  and  there  the  will  is  established. 
Who  shall  have  the  legacies  that  A.,  B.,  and  C.  failed  to  recover  ?     Shall 
they  have  the  same  legacies  in  fiioe  of  the  several  decrees  made  against 
them  in  this  court  ?  Or  shall  they  lose  them  for  ever ;  and,  if  so,  who  shall 
have  them  ?    Or  suppose  A.,  B.,  and  C.  sue  in  di£Perent  courts,  and  they 
all  hear  evidence  to  prove  or  disprove  the  will,  and  give  different  opinions 
upon  the  evidence,  what  confusion  is  here!    Tins  or  any  other  court 
cannot  inquire  otherwise  than  by  the  probate  into  the  question  of  will  or 
no  will  of  personalty.     What  then  is  to  be  done  ?    Mitchel  is,  in  the  eye 
of  the  law,  intestate  as  to  the  property  in  question,  and  yet  the  Court  is 
satisfied  that  he  made  a  will.     We  have  power  to  retain  the  complainant's 
biU,  and  to  direct  such  proceedings,  in  the  mean  time,  as  will  afford  satisfac* 
tory  evidence  upon  the  point,  which  is  a  material  one,  and  is  not  yet 
supported  by  legal  evidence.    In  case  of  deeds  alleged  to  be  forged,  or 
other  papers,  it  is  often  done,  and  a  jury  trial  directed  in  the  [224]  mean 
time,  and  upon  the  return  of  the  verdict  the  Court  proceeds ;  so,  also, 
ejectments  are  frequently  ordered  to  discover  whether  the  party  has  a  title 
at  law  or  not    And  the  Court  proceeds  after  judgment  in  the  court  of 
law.     Betain  this  bill  till  the  next  term  of  this  court,  that  the  will  may  be 
proved  and  registered  in  the  proper  county  in  the  mean  time,  and  the 
parties  then  to  apply  for  further  directions.    As  to  those  defendants  who 
are  vendees  of  the  personal  estate,  or  part  of  it  claimed  by  the  plaintiffs, 
they  ought  to  be  protected ;  if  letters  of  administration  were  granted  by 
the  County  Court  of  Wilson  to  the  widow  of  Mitchel,  the  new  wife  of 
Walker,  and  if  the  purchases  were  made  firom  her  and  her  husband  after 
the  date  of  them,  all  acts  done  under  such  letters  between  their  date  and 
the  repeal  and  revocation  of  them  are  valid. 
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Nashville.    February  Term,  1817. 
HICKS  V.  PARHAM,  EXECUTOR,  &c. 

The  temporary  owner  of  a  chattel  by  hiring  must  bear  the  loss  of  all  the  casualties  which 

may  happen  during  the  term  of  hiring.    [Ace.  4  Hay.  10;  10  Y.  48;  7  T.  474;  1  Head, 

258.] 
Thus,  the  hirer  of  a  slave,  who  dies  shortly  after  the  commencement  of  the  term  of  hirfng, 

must  pay  the  full  hire  stipulated  for,  and  a  bill  in  equity  for  relief  will  be  dismissed. 

[Cited  in  Thompson  «.  Wharton,  9  Y.  47.] 
So  the  lessee  of  a  house  which  happens  to  be  burned  pending  the  lease,  or  occupied  by  an 

enemy  during  the  whole  or  part  of  the  term,  is  not  thereby  exempted  from  payment  of  the 

rent    [Said  by  the  Court  argtundo^  citing  1  Ch.  Ca.  88;  Amb.  619;  8  Anst  687;  1  Fonb. 

879;  1  Dall.  214;  Dy.  88  a;  4  Bac.  Ab.  870,  &c    And  see  8  Cold.  654,  568.] 

Per  Ouriam.  The  bill  states  that  the  defendant  hired  a  negro  to  the 
complainant  for  a  year  and  took  his  bond  for  the  hire ;  that  in  one  month 
the  negro  died ;  that  he  tendered  to  him  satisfaction  for  one  month's  ser- 
vices, which  he  refused,  but  saed  upon  the  bond  and  recovered.  Upon  this 
biU  an  injunction  was  granted.  These  statements  are  admitted  in  the 
answer.  And  the  question  is,  whether  the  injunction  shall  be  dissolved, 
and  the  defendant  permitted  to  take  out  execution.  The  bill  is  founded 
upon  a  supposition  that  the  consideration  has  failed.  Let  us  examine  this 
supposition,  first  upon  principle;  secondly,  upon  authority.  When  the 
thing  purchased  is  liable  from  its  nature  to  be  impaired,  or  determined  bj 
[225]  a  contingency,  that  is  allowed  for  in  the  diminution  of  the  price. 
An  estate  for  the  life  of  the  vendor,  who  may  be  expected  to  live  twenty 
years,  will  be  sold  for  a  less  sum  than  an  estate  for  twenty  years  certain. 
The  purchaser  is  indemnified  for  the  contingency  by  a  proportionate  abate- 
ment, and  therefore  takes  it  upon  himself.  If  you  purchase  an  annuity  for 
the  life  of  A.,  and  A.  dies  the  next  day,  the  purchase-money  shall  not  be 
refunded ;  and  if  not  yet  paid,  the  purchaser  may  be  compelled.  One  agreed 
to  purchase  lands  in  Jamaica,  which  were  swallowed  up  by  an  earthquake 
before  the  conveyance  was  made  to  him,  yet  he  was  liable  for  the  purchase- 
money.  2  Vem.  423 ;  1  E.  C.  Ab.  170 ;  2  Ves.  422 ;  1  Bro.  Ch.  156 ;  2 
Vern.  280;  1  P.  Wm.  61 ;  2  P.  Wm.  410;  2  Bro.  Ch.  17 ;  3  Bro.  Ch. 
612.  For  the  same  reason,  if  you  sell  me  a  horse  or  other  animal,  and  he 
die  the  next  day,  still  the  purchase-money  shall  not  be  refunded,  or  if  not 
yet  paid,  shall  be  paid.  The  consideration  fails  where  the  vendor  cannot 
or  will  not  transfer  to  the  purchaser  the  thing  contracted  for.  But  if  it  be 
transferred  and  afterwards  determined  by  a  contingency  to  which  it  b  nat- 
urally subject,  that  contingency  is  an  appendage  which  was  calculated  on, 
and  provided  against,  in  fixing  the  price  at  the  time  of  the  purchase.  And 
just  so  much  is  to  be  presumed  to  have  been  deducted  from  the  price  as 
would  purchase  an  insurance  against  it,  and  it  is  either  given  to  an  insurer, 
or  the  purchaser  keeps  it,  and  becomes  his  own  insurer.  Suppose  the  pur* 
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chase  of  a  slave  for  the  life  of  the  absolute  owner,  and  the  absolute  owner 
die  the  next  day.  Does  this  di£Per  in  reason  from  the  case  last  put  ?  The 
purchaser  in  this  instance,  also,  submits  to  the  contingency,  and  runs  the 
risL  Suppose  it  be  calculated  that  a  slave  will  be  fit  for  service  for  twenty 
years  to  come  and  no  longer,  and  I  give  £100  for  twenty  years'  hire,  and 
he  die  the  next  day,  shall  I  be  absolved  from  payment  in  this  [226]  case, 
and  yet  be  compelled  to  pay,  had  I  purchased  him  indefinitely,  and  not  for 
twenty  years  ?  Do  I  not  in  both  instances  purchase  under  a  known  and 
foreseen  contingency ;  and  do  I  not  in  one  case,  as  well  as  the  other,  pro- 
vide for  my  own  indemnification,  in  the  reduced  price  which  I  gave  for 
him  ?  If  I  am  subject  to  this  loss  in  case  of  twenty  years'  hire,  how  am  I 
exempt  in  case  of  one  year's  hire  ?  When  I  purchase  an  absolute  owner- 
ship^ or  one  for  life,  or  twenty  years,  I  beoome,  for  the  time  stipulated,  an 
oumer  in  the  place  of  the  absolute  owner.  I  purchase  the  right  of  substi- 
tution, and  am  substituted  in  all  respects,  as  a  husband  takes  his  wife,  for 
better,  for  worse.  And  immediately  the  maxim  becomes  applicable :  Qui 
serUit  commodum  debet  sentire  et  anus.  The  vendor  who  transfers  to  me 
this  power  and  ownership  has  done  all  that  he  contracted  for,  he  has  per- 
formed the  consideration  on  his  part.  Immediately  afterwards,  I  may 
briBg  trespass  against  him  if  be  take  the  slave  from  me,  or  trove^  or  de^ 
inae,  and  recover  against  him  for  his  intrusion  upon  my  property.  Before 
this  period,  the  vendor  was  exposed  to  the  loss  of  his  services  by  death, 
sickness,  or  running  away ;  he  was  bound  to  find  him  clothes,  food,  medical 
aid,  pay  his  taxes,  defend  him  from  wrongs.  Immediately  after  this  period, 
the  person  substituted  is  onerated  with  all  these  casualties  and  duties. 
And  there  is  no  hardship  in  this.  For,  what  is  the  price  that  the  owner 
should  receive  for  his  services,  in  case  of  a  contract  to  be  paid  for  his  ser- 
vices ?  Retaining  the  control  over  him,  feeding,  clothing  him,  and  remain- 
ing liable  to  all  the  aforesaid  consequences.  It  would  probably  be  half  a 
dollar  for  every  working  day  in  the  year,  amounting  to  one  hundred  and 
fifty  dollars  or  more.  But  when  he  gives  you  the  ownership  of  him  for  a 
year,  then  deducting  for  all  these  casualties  and  duties,  the  absolute  owner 
will  take  perhaps  not  quite  half  this  sum  for  parting  with  the  power  over 
him  for  one  year.  Have  you  a  right  [227]  after  thi^  to  throw  upon  the 
abeolnte  owner  the  loss  occasioned  by  any  of  these  casualties,  should  they 
fiiU  in  your  time  ?  If  he  is  still  to  bear  the  expense  of  medical  aid,  and 
loss  of  time  by  running  away  or  sickness,  and  the  other  expenses  and  bur- 
dens befi>re  enumerated,  there  will  be  exhausted  perhaps  the  one-half  of 
the  sum  total  which  his  services  are  worth  for  one  year,  and  which  the 
owner  agrees  to  take  as  the  price  of  the  hire ;  and  the  person  taking  to 
hire  will  be  the  dear  gainer  of  the  other  half  of  the  sum  -  total  which  the 
services  of  the  slave  amount  to  in  the  year,  above  those  necessary  expend- 
itures which  are  placed  upon  the  owner.  He  runs  the  risk  of  the  slave's 
lifoi  and  gets  nothing ;  he  that  takes  to  hire  runs  no  risk,  and  gets  all  the 
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excess  acquired  hy  his  labor.  Upon  principle,  then,  the  consideration  only 
fails  when  the  temporary  ownership  and  power  over  the  slave  is  withheld 
from  him  who  has  bargained  for  the  temporary  ownership.  How  does  this 
case  stand  upon  authorities  ?  1  Henning  and  Munford  makes  a  difference 
between  a  loss  by  the  death  of  a  slave,  and  one  occasioned  by  sickness  or 
running  away.  The  grounds  of  this  distinction  are  not  stated,  and  if  there 
be  a  difference  in  principle,  this  court  is  unable  to  perceive  it.  Analogous 
cases  proceed  upon  the  principles  which  this  court  is  now  adopting.  The 
lessee  of  a  house  which  happens  to  be  burnt  or  occupied  by  an  enemy  dur- 
ing the  whole  or  part  of  the  term  is  not  therefore  exempted  from  payment 
He  is  the  owner  for  his  time  as  much  as  the  owner  in  fee  is  for  his  time,  and 
therefore  must  bear  the  loss  accruing  in  his  time.  The  decisions  at  law  upon 
this  point  are  Dy.  33  (a) ;  Alleyn,  26 ;  Com.  627 ;  2  Ld.  Ray.  1 477 ;  4  Ba.  Ab. 
370 ;  2  Str.  763 ;  1  Term  Rep.  310,  710 ;  6  Term  Rep.  650,  651.  And  the 
rule  of  law  established  has  never  been  impaired  in  equity.  1  Ch.  Ca.  83 ; 
Amb.  619 ;  3  Anstruther,  687 ;  1  Fonb.  379 ;  1  Dall.  214,  215  ;  which  latter 
case  is  considered  to  be  very  material,  for  there  the  Court  applied  to  it  the 
principles  of  equity,  and  seemingly  [228]  with  a  disposition  to  relieve  the 
lessee,  if  possible,  and  yet  could  find  no  principle  which  supported  the  posi- 
tion that  the  lessee  could  be  relieved  in  equity.  The  first  volume  of 
Rutherf.  Institutes,  254,  is  opposed  to  these  decisions;  but  perhaps  his 
opinion,  which  only  professes  to  proceed  on  principles  of  natural  justice,  is 
no  better  fortified  than  are  the  uniform  decisions  given  by  our  municipal 
judges  for  so  great  a  length  of  time.  And  upon  what  grounds  are  these 
decisions  ?  Not  a  difference  of  nature  between  the  securities ;  the  one 
being  under  seal,  the  other  not  For  that  would  be  no  obstacle  to  relief 
in  equity,  where  the  substance  and  not  the  form  is  regarded.  But  upon 
the  ground  that  the  consideration  has  not  fedled,  though  the  premises  be 
burnt  down  or  ruined  by  fiood,  or  be  occupied  by  an  enemy,  for  that  these 
are  contingencies  which  he  has  purchased  together  with  the  term  or  tem- 
porary ownership,  and  which  he  has  been  paid  for  taking  upon  himself  by 
a  commensurate  deduction  from  the  consideration  money.  It  then  follows, 
by  parity  of  reasoning,  that  neither  is  the  temporary  owner  of  a  slave 
exempt  from  paying  the  price  of  his  hire,  in  case  the  slave  die  within  the 
year.  He  is  the  temporary  proprietor ;  he  is  substituted  for  that  term  in 
place  of  the  absolute  owner,  and  is  subject  to  all  the  duties  and  to  all  the 
casualties  which  may  happen  in  that  time,  so  far  as  his  interest  reaches, 
unless  there  be  stipulations  in  his  favor  to  the  contrary.  Upon  the  falling 
out  of  any  of  these  contingencies,  the  purchase-money,  or  consideraticm 
agreed  to  be  given,  is  not  in  any  degree  affected  thereby,  and  can  neither 
be  revindicated  or  subtracted.  The  injunction  therefore  must  be  disdolved. 
N.  B.  The  like  opinion,  founded  upon  the  same  principles,  was  given  in 
Saunders  v.  Kemp,  Nashville,  August  Term,  1817,  and  the  case  decided 
upon  them. 
160 


SCALES  V.  NICHOLS  AKD  SCALES.  229,  230 


NashTille.    February  Term^  1817. 
SCALES  i;.  NICHOLS  AND  SCALES. 

Under  1801, 6, 16,  the  reception  of  an  answer,  after  the  bill  has  been  taken  pro  confesao, 
and  the  giving  ftirtber  day  for  the  hearing,  are  discretionaiy,  and  to  be  allowed  upon  good 
cause  shown,  and  the  Court  may  allow  the  one  and  refuse  the  other.  [See  Code,  i875, 2941. 
8  Ham.  185.] 

Before  the  act,  the  practice  was  to  receive  the  answer  if  unreasonable  delay  had  not  intervened 
(2  Bro.  Ch.  279),  the  defendant  paying  cost  (8  Atk.  468);  and,  by  the  modem  practice, 
the  answer  is  to  be  replied  to  instanter,  and  is  not  to  delay  the  hearing.  [4  Hen.  &  Mnn. 
484.] 

The  answer  will  therefore  be  filed  upon  the  terms  that  it  be  replied  to  instanter,  and  the 
hearing  not  delayed,  unless  good  cause  be  shown  for  a  continuance;  and  should  a  continu- 
ance be  rendered  necessary  for  the  plaintiff  by  the  filing  of  the  answer,  or  be  obtained  by 
the  defendant,  the  defendant  will  pay  all  the  costs  of  the  suit  accrued  since  the  time  when 
the  answer  ought  to  have  been  filed.  [See  Code,  2942.  Buchanan  v.  McAfanus,  8  Hum. 
449.] 

Under  1801, 6, 88  (Code,  4408),  when  the  defendant  resorts  to  a  cross-bill,  he  shall  first  answer 
the  original  bill  before  he 'can  require  an  answer  to  cross-bill.  If,  however,  an  amended 
bill  be  filed  after  a  cross-bil],  the  latter  must  be  answered  first 

[229]  iVr  Curiam.    This  is  a  bill  for  an  account  filed  June,  1815, 
returnable  to  August,  1815.    Time  was  then  ^ven  to  answer.     Februarj, 
1816,  one  month's  time  was  given  to  answer.    August,  1816,  taken  pro 
confesto  as  to  Nichols ;  Joseph  Scales  allowed  one  month's  time  to  answer, 
and  if  he  answered,  a  replication  to  be  filed,  and  the  cause  to  be  set  for 
hearing,  or  otherwise  to  be  taken  pro  confesso.    The  papers  in  the  cause 
were  mislaid  by  the  plaintiff's  counsel,  and  found  and  returned  to  the  office 
in  Maj,  1816.    They  had  been  thus  mislaid  since  the  February  preceding. 
And  now  at  this  term,  February,  1817,  the  cause  standing  ready  for  hear- 
ing as  to  both  defendants,  Scales  offers  his  answer,  and  produces  an  affidavit 
stating  that  he  could  not  well  answer  until  Nichols  had  first  answered ;  and 
states  the  want  of  the  papers  mislaid.    It  is  further  stated  and  not  denied, 
though  not  inserted  in  the  affidavit,  that  he  was  sick  during  the  month 
allowed  him  to  answer  by  the  order  of  August,  1816,  and  for  that  reason 
could  not  comply  with  the  order.    The  Act  of  1801,  c  6,  §  15,  admits  of 
the  reception  of  the  answer  after  the  bill  taken  pro  confesso^  upon  good 
cause  shown,  and  also  of  the  courts  granting  further  day  for  the  hearing. 
The  meaning  is,  that  both  the  reception  of  the  answer  and  the  giving  fur- 
ther day  for  the  hearing  are  discretionary,  and  to  be  allowed  upon  good 
cause  shown.    If  good  cause  be  shown  for  the  one  and  not  for  the  odier, 
in  that  case  the  Court  may  allow  of  the  one  and  refuse  the  other.    The 
practice  anterior  to  the  act  was  to  receive  the  answer,  if  unreasonable 
delay  had  not  intervened ;  2  Br.  Ch.  279 ;  and,  when  received,  the  defend- 
ant filing  his  answer  was  to  pay  costs.    8  Atk.  468.    By  the  modem  prao- 
tioe,  ihe  [230]  answer  is  to  be  replied  to  instanter,  and  is  not  to  delay  the 
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hearing.  4  Hen.  &  Munford,  484.  At  law,  if  the  defendant  is  allowed  to 
plead  at  a  late  period,  it  id  upon  condition  that  the  plaintiff  shall  not  be 
delayed.  As  to  the  time  between  May  and  August,  1816,  yery  little  rea- 
son is  offered  for  not  answering.  Could  he  not  as  well  have  answered  then 
as  now,  without  Nichols  ?  The  Court  overlooked  that,  and  gave  further 
time  in  August  The  time  then  given  him  to  answer  in  he  was  sick. 
That  forms  an  excuse,  but  much  diminished  by  looking  back  upon  his  for- 
mer conduct ;  but  such  as  it  is,  taken  together  Yfith  the  consideration  that 
his  answer  states  a  material  fact,  which  cannot  be  examined  into  before  the 
master  in  taking  an  account,  and  that  it  would  be  excluded  from  the  view 
of  the  Court  unless  put  in  issue,  it  seems,  therefore,  that  it  should  be 
deemed  sufficient  for  the  admission  of  Scales's  answer.  Let  the  answer  be 
filed  and  replied  to  instanter,  and  the  hearing  of  the  cause  not  be  at  aU 
delayed,  unless  good  cause  shown  for  a  continuance ;  and  should  a  continu- 
ance be  rendered  necessary  for  the  plaintiff  by  this  answer,  or  be  obtained 
by  the  defendant  Scales,  then  the  defendant  Scales  to  pay  all  the  costs  of 
this  suit  accrued  since  the  time  when  this  answer  ought  to  have  been  filed 
by  the  rule  of  this  court,  that  is  to  say,  August  term,  1815. 

At  another  day  in  this  term,  another  dispute  arising  between  these  par- 
ties, upon  which  counsel  were  heard,  the  Court  delivered  their  opinion 
thereon  as  follows :  The  bill  was  filed  1813 ;  January,  1814,  Nichols  filed 
a  cross  bill,  returnable  to  August,  1814.  August,  1814,  Scales  had  time 
to  answer.  February,  1815,  had  time  again,  three  months.  Fefamary  15, 
1815,  amended  bill  filed  by  Scales,  returnable  to  August,  1815.  August, 
1815,  Nichols  had  two  months  to  answer  the  amended  bill.  Scales  one 
month  to  answer  the  cross  bilL  February,  1816,  Nichols  had  two  months, 
and  Scales  one  month.  August,  1816,  no  rule  in  either  case.  [231] 
Bule  day,  January,  1817,  the  amended  bill  of  Sc^es  against  Nichols  taken 
pro  confesso.  Nothing  was  done  in  Nichols  against  Scales.  Nichols  now 
applies  for  leave  to  answer  the  amended  bill.  And  it  is  said  he  must  first 
answer  the  amended  bill  before  he  can  be  allowed  to  proceed  in  the  cross 
bilL  The  answer  ought  to  be  allowed  of.  And  the  only  question  is, 
whether  Nichols  ought  not  to  have  answered  the  amended  bill  before  he 
can  proceed  to  the  cross  bill.  The  rule  is  correctly  stated  in  2  Atk.  218  or 
219.  The  amended  bill  takes  date  from  the  day  it  is  filed,  and  if  that  be 
after  the  cross  bill,  the  latter  must  be  first  answered.  Let  the  rule  for 
taking  pro  confesso  be  set  aside,  and  each  answer  according  to  the  date  of 
the  bill  he  is  to  make  answer  unto.  And  Nichols  to  answer  two  months 
after  Scales,  who  himself  shall  answer  in  one  month. 
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THE  EXECUTORS  OF  CARSON  v.  RICHARDSON,  HENDER 

SON,  AND  SIMPSON. 

A  decree  for  mone j  in  the  Chancery  Conrt  ma j  be  revived  upon  the  death  of  the  plaintiff  by 
icirejadas,  as  well  as  by  motion,  or  bill  of  revivor.  [Act  of  1787,  22, 2,  carried  into  the 
Coda,  4488,  2998,  places  judgments  and  decrees  on  same  footing.] 

And  the  tdrefaciat  need  only  recite  the  original  decree,  without  stating  the  pa3rments  which 
may  have  been  made  thereon,  and  the  balance  due. 

Our  courts  of  equity  are  courts  of  record,  and  their  decrees  are  enrolled  at  the  same  term  in 
which  they  are  finally  made,  by  being  signed  by  the  judges  in  the  book  in  which  the  clerk 
records  them.  [Ace  Bledsoe  v,  Carr,  10  T.  65;  Allen  v.  Barksdale,  1  Head,  288;  Crow  o. 
Blythe,  8  Hay.  286,  248.] 

RoAKE,  J.,  delivered  the  opinion  of  himself  and  Whyte,  J.  —  This 
is  a  scire  faciaSj  reciting  a  decree  of  this  coart,  directing  a  sum  of  money 
to  be  paid  by  Richardson  to  the  then  complainant  Carson,  partly  in  his  own 
right,  and  partly  as  executor  of  James  King,  deceased,  to  be  levied  of  the 
estate  of  Richardson,  and  if  not  sufficient,  then  so  much  as  shall  remain  to 
be  levied  of  the  estate  of  William  King,  deceased,  in  the  hands  of  Hender- 
son the  administrator.  Since  which  decree,  part  of  said  moneys  have  been 
satisfied  out  of  the  estate  of  Richardson,  leaving  a  part  still  unsatisfied. 
Stating  also  the  death  of  Carson  since  the  decree,  leaving  a  last  will,  in 
which  he  appointed  Smith,  Rnssel,  and  [282]  Qaibome  his  executors,  of 
whom  Qaibome  alone  had  qualified.  The  sci^/cu  bfor  the  defendants  who 
were  parties  to  the  original  bill  to  show  cause  why  said  judgment  and  exe- 
cution should  not  be  revived.  Richardson  and  Henderson  demurred ;  and 
now  their  counsel  take  several  objections,  which  the  Court  will  consider 
uriatim.  First,  it  is  argued  that  the  sci,  fa,  should  have  stated  the  sum  paid 
and  the  balance  yet  due.  Answer :  the  judgment  on  the  scire  facias  can 
only  be  that  the  plaintiff  may  have  execution.  The  record  shows  for  how 
much  it  ought  to  issue.  And  the  defendants,  in  a  plea,  might  have  stated 
what  sum  has  been  paid,  if  they  thought  proper.  No  inconvenience  can 
arise  from  a  sci.fa.  in  the  form  this  hath  issued.  Secondly,  it  is  said  here 
are  three  executors  plaintiffs,  and  but  one  hath  qualified.  Answer :  those 
who  have  not  renounced  ought  also  to  be  named;  otherwise^  judgment 
could  only  be  for  him  who  had  qualified ;  whereas,  in  the  interim  before  judg- 
ment the  others  might  qualify,  and  yet  would  have  no  control  over  the  judg- 
ment, whereas,  if  all  be  named  at  first,  and  some  qualify  afterwards,  all  those 
who  are  qualified  may  proceed  to  execution  and  the  receipt  of  the  money. 
If  all  are  not  named  at  first,  then,  in  case  of  an  intermediate  qualification, 
the  proceedings  must  be  delayed  till  new  process  issues  to  make  them  parties, 
which  would  be  productive  of  great  inconvenience.  Thirdly,  another  ob- 
jection is,  that  a  judgment,  to  have  execution  thereof,  ought  to  be  on  motion^ 
or  bill  of  revivor,  and  not  by  sci.fa.    Answer :  a  8ci.fa,  is  certainly  more 
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advantageous  for  a  defendant  than  a  modon.  He  will  know  better  how  to 
defend  himself  by  seeing  previously  what  he  is  called  upon  to  show  cause 
against ;  and  besides,  a  set.  fa.  will  show  more  clearly  than  a  motion  will, 
when  put  on  record,  the  ground  on  which  the  Court  orders  that  the  plain- 
tiff may  have  execution.  The  bill  of  revivor  will  also  answer  the  purpose ; 
but  it  is  not  preferable  to  the  sd.  fa.  where  [233]  the  plaintiff  dies,  for 
whether  one  mode  or  the  other  is  resorted  to,  the  executor  is  simply  to  stand 
in  the  place  of  the  testator.  His  right  to  do  so  can  be  as  plainly  stated  in 
the  set.  fa.  as  in  the  bill  of  revivor.  Where  a  defendant  dies,  a  bill  is  pre- 
ferable to  a  sci.fa.,  for  a  new  fact  is  then  to  be  stated,  namely,  cuseU,  in  the 
bands  of  the  executor.  Then  there  ought  to  be  a  bill  of  revivor  and  sup- 
plement Formerly  a  subpcfna  scire  facias  issued,  and  not  a  sci.fa.  simply. 
For  the  decree  of  the  Court  in  England,  being  not  a  court  of  record,  debt 
will  not  lie  upon  it,  and  therefore  a  sci.fa.,  which  is  a  writ  issuing  upon  the 
foundation  of  a  record,  cannot  lie,  but  only  a  subpcsna  in  the  nature  of  a  set. 
fa.  But  by  our  Acts  of  1787  and  1801  our  court  of  equity  is  a  court  of 
record,  and  therefore  a  subpcsna,  in  the  nature  of  a  set.  fcu^  is  no  longer 
proper,  but  the  sci.fa.  itself.  Debt  will  lie  upon  a  decree  of  our  court  of 
equity.  The  execution  of  the  decree  is  to  be  enforced  by  common-law  pro- 
cess, the  same  that  is  used  upon  judgments  at  law.  It  is  stated  in  Cooper's 
Equity  Pleading,  72,  that  decrees  are  not  usually  enrolled,  and  that  there- 
fore the  process  of  suhpcma  scire  f octets  is  not  much  used.  All  our  decrees 
are  enrolled  the  same  term  in  which  they  are  finally  made,  for  they  are 
signed  by  the  judges  in  the  book  in  which  the  clerk  records  them ;  and  that 
is  an  enrolment,  and  therefore  the  same  cause  for  the  disuse  of  this  process 
does  not  exist  here  as  in  England.  An  executor  who  qualifies  in  Virginia 
may  sue  here  by  our  acts  of  assembly.  If  a  defendant  think  proper  to 
contest  the  fact  of  executorship,  he  has  it  in  his  power  to  do  so  by  putting 
in  the  proper  plea.  All  the  objections  are  unavailing ;  therefore,  let  the 
plaintiff  have  judgment  that  he  may  take  out  execution. 


Nashville.   February  Term,  1817. 

WHITE  V.  CROCKET  AND  DRAKE. 

IS.  C,  Ante,  183.] 

An  enterer  cannot  be  allowed  the  benefit  of  both  an  oblong  and  a  sqnare,  and  the  adoption  of 
one  form  is  an  aotoal  renunciation  of  all  that  is  not  included  in  that  form,  beginning  at 
the  eozner  called  for  in  the  entry.  [See  Kolen  v.  Wilson,  6  Sn.  889,  where  thia  caae  is 
cited.] 

[284]  Upon  the  day  for  hearing  petitions  for  rehearing,  the  Court 
•went  into  the  consideration  of  this  petition,  and,  after  hearing  the  arguments 
of  eonneel,  gave  its  opinion  as  follows :  This  is  a  petition  for  a  rehearing. 
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The  Court,  without  recapitulating  the  testimony  now,  refers  to  what  is  said 
in  the  former  opinion  relative  to  the  position  of  Dunham's  survey  and 
Cornelius  Drake's  survey.    We  adhere  to  that  opinion.    As  to  the  he- 
ginning  of  Funkhouser's  survey,  as  called  for  by  the  entry,  the  640  acres 
are  to  be  ''  on  Little  Harpeth,  two  and  a  half  miles  below  the  south  road, 
&c.,  beginning  one-quarter  above  his  improvement,  and  half  a  mile  on  the 
east  side  of  the  river,  running  west  and  south  for  quantity,  to  include  the 
spring  and  improvement."    This  latter  call  was  wholly  useless,  if  he  were 
to  begin  at  the  letter  A,  for  running  west  and  south  from  thence,  there 
coald  not  be  a  doubt  of  their  inclusion.     The  point  spoken  of  must  unite 
these  characters,  one-quarter  above  the  spring ;  one-half  from  the  river  on 
the  east  side  ;  and  it  must  also  be  one  that  by  a  west  line  will  include  the  spring. 
That  is  not  true  of  A,  nor  of  the  termination  of  a  quarter  above  the  spring 
on  the  river,  nor  of  the  termination  of  a  line  east  from  thence  half  a  mile, 
nor  a  point  north  of  that,  so  as  by  a  west  line  to  include  the  spring.     But  it 
is  true  of  a  line  running  west  so  as  just  to  include  the  spring  reversed  frbm 
its  intersection  with  the  river  below  the  spring,  and  continued  to  a  point 
half  a  mile  from  the  river  and  a  quarter  from  the  spring.     That  will  be 
one  beginning  uniting  all  these  calls,  and  will  be  on  the  north  boundary  as 
run  by  Molloy,  a  short  distance  west  of  his  beginning,  and  east  of  the 
comer  made  for  Crocket   A  line  320  poles  from  thence  will  terminate  on  the 
line  between  R  &  E  beyond  MoUoy's  [235]  west  boundary,  and  west  of 
Drake's  east  boundary,  and  not  interfering  with  Drake's  survey.     On  fur- 
ther reflection,  the  Court  is  of  opinion  that  this  is  the  beginning  called  for 
in  the  entry,  and  is  capable  of  being  ascertained  with  sufficient  precision 
by  mathematical  experiment.     So  far  the  Court  changes  its  former  opinion. 
But  the  change  makes  nothing  in  favor  of  Crocket,  the  assignee  of  Funk- 
bouser,  for  his  survey,  as  made,  includes  the  lands  in  question,  which 
would  not  have  been  included  had  it  been  rightly  surveyed.     It  is  urged 
that  a  survey  in  an  oblong  form,  from  the  beginning  now  fixed  on  as  the 
right  one,  with  longitudinal   lines  of  twice   the   breadth  of  rectangular 
parallel  ones  at  each  end  of  the  tract,  would  have  included  the  land  in 
controversy.     That  is  not  clear;  it  might  perhaps  have  included  some, 
internally  adjoining  the  east  boundary  of  Drake's  survey.     If  needful,  that 
can  be  ascertained.     First,  however,  let  us  see  whether  it  be  needful  to 
ascertain  it.     Say  it  would  be  included  by  an  oblong,  and  excluded  by  a 
square.     A  square  is  chosen  and  misplaced,  so  as  to  be  on  the  land  in  con- 
troversy, which  a  square  beginning  at  the  right  place  would  not  have 
taken  in;  the  oblong  would  have  included  it.     But  can  the  enterer  be 
allowed  the  benefit  of  both  oblong  and  square?    Whenever  he  has  chosen 
the  square  form,  he  shows  that  all  beyond  that  was  not  in  his  entry.     If 
the  oblong  form,  then  all  beyond  that  is  no  part  of  his  entry.     His  after 
act  has  shown  the  meaning  of  the  entry,  which  was  before  doubtful.     The 
adoption  of  a  square  is  an  actual  renunciation  of  all  that  is  not  included  m 
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a  square,  beginning  at  the  corner  called  for  in  his  entry.  Suppose,  in  this 
case,  the  north  boundary  made  by  Donelson  had  been  so  far  south  as  the 
north  boundary  made  by  MoUoy,  then  the  survey  would  have  included 
lands  on  the  south  which  could  not  have  been  included  by  an  oblong  from 
the  proper  beginning.  According  to  this  doctrine,  he  would  have  held 
those  out  of  the  oblong,  because  [236]  a  square  would  have  taken  them, 
and  also  those  now  in  controversy,  because  an  oblong  would  have  taken 
them,  —  taking  to  himself  a  double  advantage  for  not  observing  the  rules 
prescribed  by  law.  The  law  directed  the  form  to  be  in  a  square  or  oblong, 
to  prevent  the  picking  out  of  fertile  spots,  omitting  the  less  valuable.  By 
observing  the  directions  of  the  law,  the  enterer  will  be  obliged  to  take  a 
portion  of  each,  generally  speaking.  But  if  he  can  survey  in  a  square,  so 
as  to  embrace  the  lands  which  a  square  commencing  at  the  right  begin- 
ning would  not,  upon  the  pretence  that  the  same  were  within  the  limits  of 
an  oblong,  then  he  picks  out  lands  which  he  could  not  have  held  if  either 
form  had  been  rightly  pursued ;  namely,  those  which  an  oblong  would  ex- 
clude and  those  which  a  square  would  exclude.  And  this  is  an  evasion  of 
the  law.  K  the  survey  made  in  a  square  be  misplaced,  but  yet  compre- 
hended lands  which  a  correct  survey  in  that  form  would  also  have  com- 
prehended, these  are  so  far  within  his  entry  and  his  title,  and  will  relate 
to  the  date  of  the  entry,  so  far  as  regards  this  part.  And  so  if  a  correct 
oblong  include  lands  which  a  misplaced  one  also  covered,  this  part,  thus 
covered  by  both,  is  a  part  of  the  entry,  and  has  the  same  advantage  of 
relation.  But  it  is  not  so  of  any  lands  covered  by  an  oblong  and  not 
covered  by  a  square  beginning  at  the  right  comer,  which,  however,  is 
covered  by  a  square  misplaced.  And  so  vice  versa, 
Dism%98  ike  petition. 


Nashville.   February  Term,  1817. 
CROW  V.  BLYTHE. 

Where  the  compUiinant  has  been  long  in  possession  of  land  and  made  considerable  improve- 
ments as  if  owner,  and  the  Court  is  satisfied  from  the  proof  that  a  deed  in  fee,  since  lost, 
was  made  by  defendant  to  the  person  under  whom  complainant  claims,  the  Court  will  set 
it  up,  and  divest  and  vest  title  accordingly,  although  the  bill  be  ambiguous  in  not  chaiging 
definitely  whether  a  conveyance,  or  only  a  covenant  to  convey,  had  been  made.  [See  8  H. 
114,  280;  6  Sn.  642;  4  Hum.  417.] 

After  the  Court  delivers  its  opinion  in  an  equity  cause,  a  decree  is  drawn  by  the  counsel  of 
the  successful  party,  and  presented  to  the  Court  next  morning,  read  in  the  presence  of  the 
counsel  on  the  other  side,  amended,  if  necessaiy,  so  as  to  conform  to  the  opinion,  passed, 
and  entered  on  the  minutes,  and  signed  by  the  judge  the  morning  after.  This  is  the  usual 
course  of  drawing,  amending,  passing,  and  recording  decrees,  after  which  they  are,  in 
contemplation  of  our  practice,  enrolled.  [See  Carson  v.  Richardson,  8  Hay.  281,  and  cases 
cited.] 

Whyte,  J.,  delivered  the  opinion  of  himself  and  Roane,  J. — The 
bill  states  that  a  tract  of  land  of  4800  acres,  lying  in  the  county  of  William. 
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BOH,  was  on  the  [237]  14th  day  of  March,  in  the  year  1780,  granted  by  the 
State  of  North  Carolina  to  the  defendant,  Joseph  Blythe,  who  aflerwards 
gave  his  nephew,  Thomas  Spratt,  640  acres,  part  thereof  being  the  same 
land  that  is  described  and  contained  in  a  deed  executed  by  said  Spratt  to 
the  complainant.  That  in  testimony  of  said  gift,  said  Joseph  sealed  and 
delivered  to  the  said  Spratt  a  deed,  whereby  he  conveyed  to  him,  his  heirs 
and  assigns  for  ever,  or  some  other  writing  sealed  and  delivered,  whereby 
he  covenanted  and  obliged  himself  to  convey  the  said  tract  of  land  to  said 
Spratt,  his  heirs  and  assigns  for  ever,  which  said  deed  or  writing  said  Spratt 
brought  with  him  to  this  State,  in  the  year  1806,  and  showed  the  same  to 
divers  persons,  particularly  to  a  William  Dooly  and  the  complainant,  who 
before  that  time  had  been  well  acquainted  with  the  handwriting  of  said 
Blythe  subscribed  thereto,  and  knew  that  the  name  Joseph  Blythe,  sub- 
scribed thereto,  was  the  proper  handwriting  of  the  said  Blythe.  Spratt 
sold  the  said  land  to  one  Grordon  for  $100,  and  was  paid,  and  gave  his 
bond  in  the  penalty  of  $2,000  to  make  a  title.  Grordon  afterwards,  for  the 
oonsideration  of  $380,  assigned  the  said  bond  to  the  complainant,  who  called 
upon  Spratt  for  a  title.  And  he,  on  the  24th  day  of  January,  1806, 
executed  a  deed  in  fee  simple  for  the  same,  as  described  in  the  bill,  which 
deed  was  duly  proven  in  Williamson  County  Court,  April  term,  1806. 
The  bill  further  states  that  the  complainant,  immediately  after  the  execu- 
tion of  said  deed  to  him  by  Spratt,  took  possession  of  the  land,  cultivated 
and  improved  the  same,  and  hath  lived  thereon  ever  since ;  which  is  the 
southwest  corner  of  the  tract  of  4800  acres.  The  answer  of  Blythe  denies 
that  he  ever  gave  or  intended  to  give  his  said  nephew,  Spratt,  or  any  other 
person,  the  land  lying  in  the  south-west  comer  of  his  tract,  described  in  his 
bill  or  any  instrument  of  writing  to  that  purport.  He  admits  that  he  gavlB 
to  his  nephew  some  [238]  memorandum  for  some  other  lands  in  the  north- 
east corner  of  his  tract,  and  that,  to  the  best  of  his  recollection,  his  inten- 
tion in  giving  the  memorandum  was  not  to  convey  a  fee  simple  to  his  said 
nephew,  but  that  he  should  hold  during  his  life  so  much  of  the  said  640 
acres  in  the  north-east  comer  of  said  tract  as  he  could  occupy  and  cultivate. 
And  further  answering,  saith,  he  does  not  know  Dooly,  or  the  complainant^ 
nor  does  he  know  or  believe  that  they  ever  saw  him  write.  The  deposi- 
tion of  William  M'Daniel  states  that  about  the  middle  of  December,  1810, 
in  the  town  of  Columbia  in  the  State  of  South  Carolina,  he  heard  a  con- 
versation between  the  complainant  and  the  defendant  Blythe,  when  the 
complainant  inquired  of  him,  whether  he  said  Blythe  had  not  conveyed  to 
his  nephew,  Thomas  Spratt,  640  acres  of  land,  lying  in  the  south-west  cor- 
ner of  said  Blythe's  original  tract,  and  waters  of  Duck  River,  county  of 
Williamson  and  State  of  Tennessee.  And  said  Joseph  replied  he  had 
given  an  instrument  of  writing  conveying  or  giving  to  Thomas  Spratt  and 
his  children  the  said  land,  but  he  did  not  expect  for  said  Thomas  Spratt 
to  sell  the  same.    And  Blythe  seemed  displeased  at  his  nephew  Thomas's 
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selling  the  land  so  conveyed,  and  said  Bljthe  gave  the  complainant  rerjr 
little  satisfaction  concerning  the  same.     William  Dooly's  deposition  states 
that  in  the  month  of  January,  1806,  he  was  called  npon  hy  Isaac  Crow  to 
lay  off  640  acres  from  Thomas  Spratt  to  him,  said  Crow ;  that  when  on  or 
near  said  land,  Spratt  pulled  out  a  paper  to  ascertain  where  said  land  lay, 
which  paper,  as  well  as  his  memory  served  him,  was  a  grant  or  deed  of 
conveyance,  or  some  other  writing  directing  them  to  a  poplar  and  dogwood 
corner.     They  then  proceeded  to  run  off  640  acres  of  land,  in  the  south- 
west comer  of  said  Blythe's  original  tract,  lying  on  the  head  of  West 
Harpeth  and  waters  of  Duck  River,  which  appears  hy  the  deed  of  Spratt 
to  Crow,  which  deed  he  witnessed  after.     [239]  Deponent  further  states 
that,  some  years  after  this,  Crow  came  to  his  house  and  inquired  of  him  if 
he  recollected  of  seeing  or  reading  the  power  of  attorney  or  instrument  of 
writing  made  from  Bly the  to  Spratt ;  that  deponent  answered  that  he  did 
see  and  read  some  instrument  of  writing,  as  above  stated,  directing  them 
where  to  begin  their  survey  that  they  made,  but  he  does  not  retain  what 
that  instrument  was  ;  and  further,  from  said  writings  and  party's  directions, 
he  went  on  and  made  said  survey.     Herring,  the  other  subscribing  witness 
to  the  deed  of  Spratt  to  Crow,  says  that  Spratt  showed  a  paper,  saying  it 
was  a  title  from  his  uncle ;  does  not  remember  the  particulars,  but  took  it, 
from  what  was  said,  to  be  a  title  from  the  uncle ;  on  being  questioned 
whether  the  paper  looked  like  print  or  writing,  he  said  a  writing.     Fur- 
ther, said  Crow  took  possession  of  the  land  immediately,  and  lived  on  it 
ever  since ;  has  cleared  about  100  acres ;  says  Spratt  sold  to  Gordon,  but  the 
land  wa^  not  run  off  till  Crow  purchased.     Gordon  had  no  deed  but  a  bond 
for  title ;  that  the  contract  to  Gordon  was  several  years  before  the  deed  to 
Crow;  that  Gordon  gave  Spratt  a  horse  worth  $100  or  $120,  and  got 
from  Crow  £100  for  the  land.    Smith  says  that  Crow  said  he  gave  twenty- 
five  cents  per  acre  for  the  land.    Allen,  a  witness,  says  that  when  Spratt 
first  came  out,  he  brought  with  him  a  conditional  deed  from  his  uncle  for 
land  in  the  north-east  comer,  if  he  settled  and  improved  the  same  in  two 
years.    The  deed  was  to  Spratt  and  his  heirs,  or  to  Spratt  for  life,  and 
after  to  his  children.    That  Spratt  went  to  South  Carolina  and  returned 
in  the  fall  of  1805,  when  he  had  another  writing  for  land  in  the  south-west 
comer ;  said  it  was  a  deed  from  his  uncle ;  that  he  examined  the  signature, 
but  did  not  believe  it  to  be  Blythe's  handwriting.    Blythe's  signature  to 
his  answer  was  then  showed  to  the  witness  by  the  counsel  as  a  signature 
to  a  deed,  and  he  was  asked  if  that  was  Blythe's  handwriting.      He  replied 
[240]  he  did  not  think  it  was.     Spratt,  a  witness,  says  he  was  in  North 
Carolina  lately,  since  the  commencement  of  this  suit  saw  a  deed  from  his 
unde  to  his  brother,  Thomas  Spratt,  which  is  for  land  in  the  north-east  cor- 
ner, 640  acres,  to  him  and  his  heirs,  if  he  settled  in  two  years.     Says  hia 
father  is  settled  in  the  south-east  comer  of  Blythe's  tract,  and  is  Blythe's 
agent,  and  that  he  has  promised  this  land  to  some  of  the  family,  but  does 
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not  expect  any  of  it  himself.    Blythe's  signature  to  his  answer  was  shown 
to  this  witness  in  the  same  manner  as  to  Allen,  the  same  question  asked, 
and  the  same  answer  given.     These  are  the  principal  allegations  of  the  bill 
and  answer,  and  the  material  parts  of  the  testimony  given  in  upon  this 
cause.    The  allegation  in  the  answer,  that  the  defendant  Blythe  gave  no 
instrument  of  writing  to  his  nephew,  Thomas  Spratt,  for  land  in  the  south- 
west comer  of  this  tract,  is  positively  contradicted  by  the  testimony  of 
M'Daniel,  who  says  that  he  heard  Blythe  say  he  had  given  an  instrument 
of  writing  conveying  or  giving  to  Thomas  Spratt  and  his  children  the  said 
land ;  the  other  allegations  in  the  answer,  that  the  memorandum  given  by 
the  defendant  to  his  nephew  was  not  intended  to  convey  a  fee  simple  to 
him,  but  that  he  should  have  during  his  life  so  much  of  the  640  acres  as  he 
could  occupy  and  cultivate,  is  disproved  as  to  the  quantity  of  interest  by 
the  witness  Spratt,  who  went  to  his  brother's  house  in  North  Carolina  for 
the  purpose  of  procuring  the  d^ed,  the  only  one  contended  by  the  defend- 
ant's counsel  to  have  been  given  by  him,  and  which  they  wish  to  consist 
with  this  allegation  and  identify  with  the  memorandum  there  mentioned ; 
he  says  his  brother  showed  him  the  deed ;  that  it  read,  as  well  as  he  recol- 
lects, to  him  and  his  heirs,  if  settled  within  two  years.    The  testimony  of 
Dooly,  the  surveyor,  corroborates  and  supports  the  testimony  of  M'Daniel^ 
both  as  to  the  situation  of  the  land  and  the  existence  of  a  conveyance  for 
it    A  paper  was  pulled  out  by  Spratt  [241]  for  the  purpose  of  ascertain- 
ing where  the  land  lay,  and  what  part  was  the  particular  part  of  the 
4800  acres  to  be  deeded  to  Crow.    The  grant  could  not  have  ascertained 
this,  for  that  would  have  only  showed  the  situation  of  the  whole  tract  in 
reference  to  the  surrounding  country,  not  the  position  of  a  part  to  be  carved 
out  of  the  tract,  in  reference  to  the  balance  and  distinguish  it  therefrom. 
It  also  presents  the  idea  of  a  conveyance,  for  if  the  paper  was  used  for  the 
purpose  of  ascertaining  a  particular  part  of  a  larger  tract,  the  grant  being 
inadequate  to  this  purpose,  it  follows  that  it  was  a  deed  ;  taking  into  view 
existing  circumstances,  especially  that  of  a  gift  from  an  uncle  to  a  nephew, 
the  donor  wealthy,  the  donee  the  reverse,  and  the  particular  occasion  of 
using  the  paper,  as  a  direction  or  rule  by  which  to  draw  another  deed. 
M'Daniel's  testimony  is  also  corroborated  by  the  witness,  Allen,  who  saw 
this  paper  for  land  in  the  south-west  comer,  and  purported  to  be  a  deed 
from  the  defendant  to  his  nephew,  as  the  nephew  said ;  he  only  examined 
the  signature,  but  did  not  believe  it  to  be  Blythe's  handwriting.     But  in 
this  last  point,  however,  he  might  well  be  mistaken,  from  his  knowledge 
exhibited  in  court  of  the  defendant's  handwriting  with  regard  to  the  signa- 
ture in  the  answer.    This  witness  also  proves  the  existence  of  the  deed  for 
land  in  the  north-east  corner,  lately  in  possession  of  Thomas  Spratt ;  that 
he  saw  this  deed  in  1803  or  1804 ;  that  the  nephew  went  afler  this  into 
South  Carolina,  and  returned  in  the  fall  of  1805,  when  he  had  the  paper 
or  second  deed  before  mentioned. 
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The  Court  therefore  infers  that  the  defendant,  Bljthe,  did  give  a  deed  in 
fee  simple  to  his  nephew  Thomas  Spratt  for  640  acres  of  land,  lying  in  the 
south-west  corner  of  his  tract  of  4800  acres,  as  described  in  the  bill,  and 
that  the  same  hath  been  sufficiently  proved  by  the  degree  of  proof  required 
by  the  rules  of  this  court.  But  it  is  argued  by  the  defendant's  counsel,  that 
notwithstanding  the  complainant  is  not  entitled  to  relief,  for  [242]  that  the 
statement  in  the  bill  is  indefinite,  not  charging  in  particular  or  exclusively 
whether  a  deed  was  given  by  Ely  the  to  Spratt,  or  a  covenant  or  other  paper 
purporting  to  be  a  deed,  and  delivered ;  and  obligating  himself  to  convey 
640  acres  of  land,  and  relied  upon  Newland,  162,  as  supporting  the  objec- 
tion, which  says  it  is  incumbent  upon  the  plaintiff  to  prove  the  same  agree- 
ment which  he  hath  set  forth  in  his  bill.  That  if  the  agreement  proved  by 
him  be  of  a  different  sort,  equity  will  not  execute  it.  The  authority  quoted 
does  not  support  the  objection  taken,  for  here  the  proof  is  that  one  of  the 
positions  or  agreements  stated  in  the  bill  was  made,  and  the  objection  is 
that  several  are  made  by  the  bill.  We  do  not  recollect  at  present  of  any 
parallel  case.  But  the  exception  to  the  above  general  rule  contained  in  the 
same  book,  pages  163,  164,  the  case  of  Mortimer  and  Archard,  2  Yes. 
Jr.  243,  will  throw  some  light  on  the  subject,  and  furnish  an  example  of 
what  the  Court  ought  to  do  on  the  present  occasion.  There  the  plaintiff, 
having  built  a  house  on  the  estate  of  the  two  defendants,  brought  a  bill  for 
the  specific  performance  of  an  agreement  for  a  new  lease  for  twenty-one 
years.  The  terms  of  granting  this  lease,  proved  for  the  plaintiff  by  the 
testimony  of  a  single  witness,  were  different  from  those  set  up  by  the  bill. 
The  defendants,  in  their  answers,  stated  the  agreement  to  be  different  both 
from  that  proved  and  that  set  up  by  the  bill.  The  chancellor  held  that 
though  in  strictness  the  plaintiff's  bill  ought  to  be  dismissed,  yet,  as  there 
had  been  an  execution  of  some  agreement  between  the  parties,  the  Court 
was  to  inquire  into  the  single  &ct,  what  was  the  agreement.  And  he 
directed  a  lease  to  be  settled  pursuant  to  the  agreement  confessed  in  the 
answers.  So  here  the  complainant  hath  settled  the  land,  lived  on  it  ten 
years,  cleared  100  acres,  made  other  improvements,  and  executed  one  of 
the  agreements  in  the  bill  mentioned ;  and  we  will  not  therefore  dismiss  the 
bill.  It  is  to  be  observed  that  [243]  the  case  under  consideration  is 
much  stronger  for  the  complainant  than  the  one  quoted.  Decree  that  the 
land  in  the  bill  mentioned,  and  described,  in  the  deed  of  conveyance  from 
the  defendant  Spratt  to  Isaac  Crow,  be  divested  out  of  all  persons  defend- 
ants to  this  bill,  and  be  vested  in  the  complainants,  or  such  of  them  as  are 
the  heirs  of  Isaac  Crow,  deceased,  or  are  entitled  under  his  will.  A  decree 
was  drawn  by  counsel  and  presented  as  usual  to  the  Court  next  morning, 
and  was  read  over  to  the  Court  in  presence  of  the  defendant's  counsel,  and 
being  amended  and  made  conformable  to  the  foregoing  opinion  of  the  Courts 
was  passed  and  recorded  and  signed  the  morning  after.  This  is  the  usual 
course  of  drawing,  amending,  passing,  and  recording  de<»*ees  in  this  court, 
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after  which  they  are,  in  contemplation  of  our  practice,  deemed  to  be  enrolled. 
And  during  the  term  may  be  impeached  by  petition  for  re-hearing ;  but 
after  the  term  by  a  bill  of  review,  or  by  a  bill  in  the  nature  thereof.  This 
the  Court  in  divers  instances  hath  declared  to  be  the  course  to  be  pursued, 
but  being  not  stated  in  any  special  case,  is  mentioned  here  generally  for 
the  preservation  of  the  cause  itself,  and  to  make  it  known  generally  to 
practitioners. 


ITashville.    February  Term,  1817. 
BARKER  V.  BUTLER. 

The  primary  rule  in  the  constraction  of  deeds  is  that  it  be  fkvorable,  and  as  near  the  mind 
and  apparent  intent  of  the  parties  as  the  mles  Of  law  will  permit;  and  the  constraction 
giving  effect  to  every  part  of  the  deed  that  it  may  all  operate,  is  the  rather  to  be  porsued. 

Thns,  where  the  deed  was  of  an  undivided  fourth  part  of  a  certain  lot  of  ground  and  house  in 
Nashville,  late  the  property  of  a  person  named,  and  the  title  papers  of  that  person  showed 
that  the  lot  held  by  him  was  composed  of  half  of  two  town  lots,  it  was  held  that  the  deed 
carried  the  interest  in  both  town  lots.  [See  McGavock  v*  Deeiy,  1  Cold.  267,  where  this 
case  is  cited.  See  also  Blackmore  v.  Blackmore,  8  Sn.  866,  which,  however,  was  the  case 
of  a  wilL] 

Whtte,  J.,  delivered  the  opinion  of  himself  and  Roane,  J.  —  The  bill 
states  that  on  the  3d  day  of  December,  1806,  the  complainant  purchased 
from  Thomas  Butler,  one  of  the  defendants,  an  undivided  fourth  part  of  a 
house  and  two  lots  in  the  town  of  Nashville,  which  he  inherited  from  his 
father,  Colonel  Thomas  Butler,  and  got  a  deed  of  that  date  for  the  same,  to 
[244]  which  he  refers.  That  on  the  16th  of  June,  1808,  the  complainant 
sold  and  conveyed  to  Robert  Butler,  one  of  the  defendants  and  heirs  of  the 
said  Colonel  Thomas  Butler,  one  undivided  fourth  part  of  the  lot  of  ground 
on  which  the  house  stands,  being  the  half  of  lot  No.  23,  by  deed,  to  which 
he  refers ;  but  avers  that  he  Bold  thereby  no  part  of  lot  No.  22,  it  being 
agreed  at  the  time  that  he  only  sold  an  undivided  fourth  part  of  lot  No.  23, 
upon  which  the  house  stood.  The  bill  further  charges  that  the  defendant, 
Robert,  now  pretends  that  he  purchased  from  the  complainant  the  whole  of 
the  property  in  Nashville  conveyed  by  the  deed  of  the  defendant,  Thomas, 
to  him,  and  under  that  pretence  hath  caused  a  division  to  be  made  between 
him  and  the  other  defendants,  heirs  of  said  Colonel  Thomas ;  and,  proceed- 
ing upon  the  ground  that  Robert  was  entitled,  not  only  to  his  own  share 
but  to  the  share  of  Thomas  also,  to  both  lots,  hath  made  an  unequal  di- 
vision, to  the  prejudice  of  the  complainant,  by  taking  out  of  Thomas's 
share  in  lot  No.  22  compensation  for  an  excess  received  by  it  in  lot  No.  23, 
and  prays  a  division  of  No.  22,  that  an  equal  fourth  part  may  be  laid  off  to 
him.  The  answer  of  Robert  Butler  admits  of  the  purchase  by  the  com- , 
plainant  of  a  house ;  the  half  of  two  lots.  No.  22  and  No.  23  in  Nashville, 
which  two  halves  lay  contiguous  and  formed  one  whole  lot     That  he 
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agreed  to  purchase  from  the  complainant  the  whole  of  said  lot,  and  received 
from  him  the  deed  stated  in  the  bill.  The  defendants,  before  the  contract, 
informed  the  complainant  that  there  was  but  one  whole  lot,  formed  by  two 
half  lots,  the  one  lying  back  of  the  other  from  the  public  square ;  and  that 
the  complainant  agreed  to  sell  the  two  half  lots.  The  defendant  believed 
the  deed  to  him  contained  and  passed  the  complainant's  title  to  the  two 
half  lots,  and  that  the  complainant  intended  to  do  so.  The  deeds  referred 
to  were  read  in  evidence.  The  division  between  the  claimants,  and  the 
local  situation  of  the  lot,  two  half  [245]' lots  and  their  division. 

The  question  submitted  to  the  consideration  of  the  Court  is,  what  passed 
by  the  deed  from  Abner  Barker  to  Robert  Butler  ?    The  words  are,  "  an 
undivided  fourth  part  of  a  certain  lot  of  ground  and  house,  situated  in  the 
town  of  Nashville,  in  the  State  of  Tennessee,  late  the  property  of  Colonel 
Thomas  Butler  of  the  United  States  Army,  and  of  which  undivided  fourth 
part  of  the  same  lot  and  house  the  said  Abner  Barker  is  now  seised  in  fee 
simple,  by  virtue  of  several  legal  conveyances  and  instruments  of  writing, 
together  with  all  and  singular  the  hereditaments,"  &c.     The  primary  rule 
in  the  construction  of  deeds  is,  that  it  be  favorable,  and  as  near  the  minds 
and  apparent  intent  of  the  parties  as  the  rules  of  law  will  admit.    In  dis- 
covering this  intent,  the  sense  in  which  the  word  '*  lot "  was  used  by  the 
parties  seems  the  greatest,  if  not  the  only  difficulty ;  and,  in  ascertaining  it 
leads  to  an  examination  of  what  is  generally  understood  by  the  term  lot ; 
it  seems  to  have  two  significations  attached  to  it  in  common  acceptation. 
The  first  is,  that  it  means  a  certain  portion  of  a  town,  originally  laid  out  in 
the  plan  thereof  by  metes  and  bounds,  and  includes  the  compound  idea  of 
quantity  and  situation,  the  aggregate  of  what  portions  constitutes  the  town. 
Thus,  when  we  say  lot  No.  1  in  the  town  of  Nashville,  we  mean  not  only 
a  certain  quantity  measured  by  the  original  plan,  whether  it  be  an  acre,  a 
half  acre,  or  any  other  quantity.     It  is  always,  however,  a  determinate 
quantity,  settled  by  original  assignment     Bui  we  also  mean  a  certain  posi- 
tion peculiar  and  fixed  as  to  its  locality,  and  having  by  its  first  demarcation 
a  relation  to  the  other  portions  which  form  this  aggregate.    The  second 
signification  of  the  word  lot  is,  piece  or  parcel;  taken  in  this  sense,  it  has 
of  itself  no  precise  meaning  as  to  quantity  or  situation,  but  depends  on  the 
context  to  ascertain  its  real  import.     Let  us  make  the  application  of  these 
two  meanings  to  this  deed,  and  mark  the  result.     As  to  the  first  in  the 
clause,  *'  an  [246]  undivided  fourth  part  of  a  lot  of  ground  and  house 
situate  in  the  town  of  Nashville."     The  word  lot,  for  want  of  the  number 
annexed  to  it,  of  itself^  wants  precision  in  point  of  locality  and  relative  po- 
sition, and  is  indeterminate.     It  is  not  ascertained  where,  in  particular,  it 
lies,  only  that  it  doth  lie  somewhere  in  the  town  of  Nashville.     For  want 
of  this  locality,  we  are  equally  at  a  loss  as  to  its  quantity,  for  the  quantity 
depends  upon  the  original  assignment  in  the  plan,  and  unless  we  can  find 
this,  the  proper  criterion  to  ascertain  it  is  wanting.    The  word  lot,  there* 
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fore,  of  itself,  gives  no  safficient  information  of  what  passed  by  the  deed. 
We  proceed  further  in  the  deed,  and  we  find  in  aid  the  following  description : 
^  late  the  property  of  Colonel  Thomas  Butler,"  &c.     Here  is  brought  into 
view  what  was  late  the  property  of  Colonel  Thomas  Butler,  in  the  town  of 
Nashville ;  and  to  ascertain  this,  we  have  recourse  to  the  title-deed  vesting 
the  lot  of  ground,  &&,  in  said  Colonel  Thomas  Butler,  and  the  plat  and 
proo&  given  in  evidence.     From  these  we  find  that  Colonel  Thomas  Butler 
had  a  property  in  two  lots,  not  the  whole  of  either,  but  the  half  of  each, 
which  half  lay  one  behind  the  oAer  from  the  public  square,  and  in  form 
was  an  oblong.    That  by  said  deed  of  the  defendant  Thomas  to  the  com- 
plainant, the  said  property  was  vested  in  the  complainant  by  description  of 
one  house  and  two  lots  situate  in  the  town  of  NaehviUe,  in  the  State  of 
Tennessee.    In  this  last  deed  the  word  lot  cannot  be  taken  in  its  first  ac- 
ceptation, for  the  reasons  before  assigned.    And  the  complainant,  when  he 
became  seised  of  the  interest  of  Colonel  Thomas  Butler  as  -  stated  by  him 
in  his  conveyance  to  the  defendant  Robert,  must,  from  the*  deeds  and  evi- 
dences mentioned,  as  well  as  from  implication,  be  taken  and  deemed  to 
have  been  acquainted  with  the  extent  of  his  interest     Taking  it. for  grant- 
ed then  that  he  knew  the  whole  of  his  interest,  and  also,  for  the  present, 
that  he  intended  to  pass  the  whole  by  his  deed  to  Bobert  [247]  Butler, 
has  he  used  apt  and  proper  words  to  effectuate  it  ?    The  first  words  are,  an 
undivided  fourth  part  of  a  certain  lot  of  ground  and  house.     Lot,  taken 
according  to  its  second  signification,  is  synonymous  to  piece  or  parcel,  and 
not  importing  any  thing  precise  and  determinate  of  itself,  either  as  to  quan- 
tity or  situation,  comprehends  it  and  is  sufficiently  proper.    And  a  good 
reason  for  using  it  in  the  second  sense  is,  that  the  other  or  first  sense  would 
not  be  a  proper  use  of  it ;  for  in  the  latter  sense  it  would  be  made  to  have 
the  same  operation  as  if  number  were  attached  to  it ;  and,  instead  of  the 
real  quantity  which  it  purports  to  pass,  would  only  pass  one  half.    Besides, 
the  mode  of  expression,  certain  lot  of  ground  and  house,  being  different 
from  what  is  commonly  used  in  conveying  a  town  lot,  must  be  taken  to 
Jiave  some  other  meaning  by  the  parties  than  that  which  the  common  ex- 
pression for  that  purpose  has ;  else,  why  not  use  the  common  expression  ? 
Again,  if  the  complainant  only  intended  to  pass  his  interest  in  the  house 
and  lot  No.  28,  why  alter  or  vary  from  the  expression  used  in  the  deed  to 
him,  and  which  it  is  to  be  presumed  he  had  before  him  and  would  naturally 
copy  the  description  of,  as  &r  as  it  applied.    In  that  case  he  would  have 
said  a  house  and  lot,  or  a  house  and  one  lot,  the  deed  before  him  saying  a 
house  and  two  lots  ;  and  the  more  so,  as  in  speaking  of  property  drcnm- 
Btanoed  as  this  was,  having  no  other  improvement  on  it  but  one  house,  we 
would  say  house  and  lot,  not  lot  and  house.     But  here  the  terms  are  not 
only  reversed,  but  a  quite  different  phraseology  introduced.    A  certain  lot 
of  ground  and  houssj  making,  as  it  were,  the  first  object  of  the  bargainee's 
.attention,  the  ground^  and  the  second  the  house.     But  this  descriptioii, 
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"  certain  lot  of  ground  and  house,"  taken  in  oonjunctiox\  with  what  follows, 
"  the  late  property  of  Colonel  Thomas  Butler,"  &c.,  "  by  virtue  of  several 
legal  conveyances,"  &c.,  may  well  refer  to  the  whole,  that  is,  to  the  two 
[248]  halves  of  lots  No.  22  and  23.  Taking  it  in  this  sense,  the  convey- 
ance is  according  to  the  complainant's  interest ;  for  he  assumes  to  convey 
an  undivided  fourth  part  of  a  certain  lot  of  ground,  which  he  well  may, 
consistent  with  the  extent  of  his  interest  theroin.  But  take  it  to  extend  to 
lot  No.  23  only,  as  he  contends  in  his  bill,  then  a  fourth  part  of  a  town  lot 
will  not  be  conveyed,  but  only  an  eighth  ^art,  and  the  whole  of  the  deed 
will  not  be  consistent  and  stand.  And  the  construction  giving  effect  to 
every  part  of  the  deed,  that  it  may  all  operate,  is  the  rather  to  be  pursued. 
Decree  that  the  complainants  hiU  he  dismissed  with  costs. 


Nashville.    February  Temiy  1817. 

ALEXANDER  SMITH  AND  OTHERS  v.   THE  HEIRS  AND 
REPRESENTATIVES  OF  MATTHEW  BROOKS. 

A  verbal  contract  for  the  location  of  land  warrants  on  shares,  whereby  the  locator  is  to  become 
interested  in  the  land,  by  custom  and  usage,  to  the  extent  of  one-third,  is,  it  seems,  not 
within  the  statute  of  frauds,  and  may  be  enforced  in  equit}',  by  having  his  share  assigned 
to  the  locator  in  severalty,  although  the  land  be  granted  to  the  owner  of  the  warrant!. 
[Ace.  Davis  v.  Walker,  4  Hay.  896;  Terrell  v.  Murray,  8  Y.  884;  Hopkins  v.  Toel,  4 
Hum.  46.    And  see  Harben  v.  Congdon,  1  Cold.  221.] 

Roane,  J.,  delivered  the  opinion  of  himself  and  Whttb,  J.  —  Matthew 
Brookfl  in  his  lifetime  was  possessed  of  three  land  warrants  of  640  acres 
each.  Two  of  the  warrants  were  his  own  property,  and  the  other  belonged 
to  his  son  Arthur.  In. the  year  1807,  about  the  time  the  land  office  was 
opened,  he  delivered  them  to  Alexander  Smith  for  the  purpose  of  having 
them  located  and  surveyed,  that  grants  might  issue  thereon.  A.  Smith, 
at  the  time  of  receiving  the  warrants,  or  shortly  after,  associated  himself 
with  several  others,  all  complainants  in  this  cause,  as  a  company  of  locators, 
for  the  purpose  of  furnishing  locations  and  making  entries  on  all  warrants 
put  into  th^ir  hands,  and  to  superintend  the  surveying,  and  procure  grants 
to  be  issued  thereon,  and,  by  contract,  were  to  be  equally  interested  in 
said  business,  and  the  proceeds  or  profits  thereof.  This  association  for 
those  purposes  was  generally  [249]  known.  It  was  a  prevailing  custom . 
at  that  time  that  the  locator  should  have  one-third  of  the  land  for  his  ser- 
vices. The  warrants  furnished  by  Matthew  Brooks  were  located  by  Henry 
Rutherford,  one  of  the  said  company  of  locators;  and  three  grants  were 
afterwards  procured  thereon  by  said  company  for  640  acres  each,  —  two  in 
the  name  of  Matthew  Brooks,  and  the  other  in  the  name  of  Arthur  Brooks. 
The  bill  charges  that  Matthew  Brooks,  for  himself  and  Arthur,  agreed  to 
convey  or  cause  to  be  conveyed,  by  deed  in  fee-eimple,  one-third  of  eadi 
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tract  as  soon  as  grants  should  be  procured  for  them.     And  also  after  grants 
issued,  promised  to  have  a  division  made,  but  that  the  defendants,  his  heirs, 
now  refuse  to  do  so,  in  violation  of  the  general  usage  among  locators,  as 
well  as  the  agreement  made  pursuant  thereto.     It  is  also  stated  that,  at  a 
dissolution  of  the  partnership  between  the  complainants,  a  division  was 
made  of  the  lands  to  which  thej  were  entitled.    That  the  locator's  part  of 
grant  No.  4452  fell  to  the  share  of  Gideon  Pillow,  and  grant  No.  4382 
to  Alexander  Smith,  and  grant  No.  4583  to  Henry  Rutherford.     They 
pray  that  a  decree  may  be  made,  vesting  the  title  in  the  said  Gideon,  Henry, 
and  Alexander  respectively,  agreeably  to  this  division,  and  that  partition 
thereof  may  be  made,  or  that  the  defendants  may  be  compelled  to  pay  the 
value.     The  answers  admit  that  the  warrants  were  placed  in  the  hands  of 
Smith  for  the  purposes  stated  in  the  bill,  but  deny  that  any  agreement  was 
then  or  at  any  time  afterwards  made  as  to  the  amount  or  manner  of  com- 
pensation, or  that  Smith  gave  any  information  of  the  partnership  stated  in  the 
bill,  except  the  following.    After  the  locations  were  made,  Arthur  Brooks, 
in  behalf  of  himself  and  his  father,  made  an  agreement  with  Smith  that  he 
should  have  one  tract  specified  as  a  compensation  for  his  services  as  locator ; 
but  this  latter  agreement  has  not  been  proved,  nor  is  any  proof  made  of  any 
particular  agreement  respecting  the  mode  of  compensation  [250]  at  the 
time  the  warrants  were  placed  in  the  hands  of  Smith.     The  only  question 
made  by  the  defendants  in  this  case  is  this  :  can  the  Court,  without  proof  of 
any  express  contract  as  to  the  amount  or  mode  of  compensation,  decree  to 
the  complainants  one-third  of  the  lands  by  them  located  for  the  defendants, 
pursuant  to  the  general  custom  and  usage  among  locators  ?  The  bill  charges 
a  special  contract  before,  and  promise  after,  the  locations  were  made,  to 
convey  one-third  of  the  lands  to  be  located.    To  the  bill  the  defendants 
pleaded  the  statute  of  frauds  and  perjuries  in  bar,  1801,  c.  25.    The  plea 
was  overruled  and  the  defendants  ordered  to  put  in  their  answer.     So  that 
the  law  of  this  case  must  be  considered  as  decided,  so  far  as  respects  the 
plea.     In  all  cases  where  services  are  performed  by  one  man  for  another 
at  his  request,  the  law  implies,  and  the  dictates  of  natural  justice  require, 
that  compensation  shall  be  made,  though  no  express  promise  shall  have 
been  made  for  that  purpose.     In  this  case,  we  may  infer  from  the  proof 
that  there  was  a  contract  or  at  least  a  mutual  understanding,  between  the 
parties  respecting  the  compensation,  and  that  one-third  of  the  land  was  con- 
sidered by  them  to  be  the  amount  of  that  compensation.     On  what  other 
supposition  can  we  account  for  the  conversation  that  passed  between  Arthur 
Brooks,  who  it  appears  was  acting  for  the  father  as  well  as  himself,  respect- 
ing the  mode  in  which  it  would  be  best  to  make  a  division  ?     Why  assent 
to  a  division  by  tracts  ?    Assigning  one  to  the  locator  would  be  better  than 
dividing  each  tract.     This  conversation,  though  it  is  not  proved  that  any 
agreement  was  the  result,  will  convey  the  idea  that  no  other  mode  of  com- 
pensation was  then  contemplated  except  by  a  conveyance  of  land* 
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In  the  answers,  the  defendants  say  that  they  are  willing  to  convey  one 
tract,  which  they  specially  designate.     From  this  evidence  a  conclusion 
may  be  drawn  that  there  was  a  contract  to  convey  one-third  [251]  of  the 
land,  and,  if  so,  it  will  follow  as  a  consequence,  that  neither  party  without 
consent  of  the  other,  can  designate  or  specify  the  particular  part  to  be  con- 
veyed.    In  such  cases  the  part  to  be  conveyed  should  be  of  equal  value,  in 
proportion  to  the  quantity,  with  that  retained.     This  view  of  the  case,  as 
presented  by  the  proof,  does  not  differ  much  in  principle  from  that  stated 
by  the  bill.     And  if  it  were  now  for  the  first  time  to  be  decided  whether 
this  court  could,  on  such  parol  proof  divest  one  man  of  his  legal  title  and 
vest  it  in  another,  the  opinion  of  Judge  Roane  would  probably  be,  that  this 
court  ought  not  to  interfere  in  tlecreeing  a  specific  performance,  even  with 
the  additional  proof  of  the  usage  and  custom  of  locators ;  which  usage  and 
custom  seems  only  to  be  a  custom  common  to  them  with  other  men,  to 
take  what  they  can  get  and  to  make  the  best  bargain  they  can.   Sometimes 
a  compensation  in  money.     Sometimes  the  holders  of  warrants  prefer  giv- 
ing part  of  the  land,  one-fourth,  one-third  or  one-half.     But  that  contracts 
for  one-third  are  much  more  common  than  for  any  greater  or  less  quantity. 
And  this  custom  may  be  given  in  evidence  in  a  trial  at  law,  in  a  quantum 
meruit  for  services  rendered,  &c.,  to  aid  the  Court  and  jury  in  their  deter- 
minations respecting  the  amount  of  damages,  but  will  not  authorize  a  decree 
for  a  title  to  any  part  of  the  land,  when  no  contract  for  that  purpose  has 
been  made.    And  even  when  such  a  contract  has  been  made  and  not 
reduced  to  writing,  it  is  still  very  doubtful  in  the  mind  of  Roane,  J., 
whether  the  court  of  equity  ought  to  interfere.    But  in  this  case,  the  Court 
at  a  former  term  decided  that  the  statute  of  frauds  and  perjuries  will  not 
be  a  bar,  and  as  the  proof  makes  out  a  case  of  contract  similar  to  that 
stated  in  the  bill,  the  Court  must  be  governed  by  the  decision  heretofore 
made,  and  afford  the  complainants  relief  by  divesting  the  title  of  one-third 
of  the  average  value  out  of  the  defendants  and  vesting  it  in  the  complain- 
ants, or  such  of  them  as  [252]  are  entitled  to  it ;  but  as  the  Court  cannot 
now  ascertain  what  particular  land  should  be  thus  divested,  let  commia- 
sioners  be  appointed  to  lay  off  by  metes  and  bounds  one-third  part  of  each 
of  the  three  tracts  described  in  the  bill,  of  equal  value,  in  proportion  to  the 
quantity,  to  the  other  two-thirds,  and  make  the  report  thereof  to  next 
court,  that  the  Court  may  be  enabled  to  make  a  final  decree  therein.    The 
question  of  costs  to  be  reserved  to  the  final  hearing. 
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Nashville.    February  Term,  1817. 

WILLIAM  0.  BRYANT  v.  DOUGLAS  PUCKETT,  ADMINIS- 
TRATOR  OF  CHEATHAM  PUCKETT.     * 

An  ezecntor  ix  administnitor  is  not,  as  against  creditors,  allowed  to  retain  any  thing  in  his 

hands  for  personal  services,  but  only  for  his  reasonable  charges  and  disborsements,  and 

snch  debts  as  he  shall  legally  pay.    [Ace.  8  Hay.  124.    Bat  changed  by  Code,  2801.] 
A  dlstribative  share,  in  right  of  the  wife,  sorviTes  to  her,  if  not  redoced  into  possession  by 

the  husband  in  his  lifetime. 
Money  held  by  a  depoaitaiy  becomes  dne  when  a  demand  is  made^  and  bearis  interest  from 

that  time,  which  will  be,  in  the  absence  of  other  proof,  from  the  commencement  of  the 

salt 
An  ezprees  trust  is  not  within  the  statute  of  limitations,  and  of  this  character  is  the  relation 

between  the  personal  representative  and  distribntees.    [Aoc  M.  &  Y.  861;  8  Hay.  221, 

which  see.]  . 

RoAKE,  3 .J  delivered  the  opinion  of  himself  and  White,  J.  —  It  appears 
from  the  bill,  answer,  and  testimony  that  the  complainant,  about  the  year 
1806,  had  a  bond  on  Mr.  Ervin  for  two  hundred  pounds,  Virginia  cur- 
rency. That  he  placed  it  in  the  hands  of  his  &ther*in-law,  C.  Puckett, 
deceased,  for  collection.  And  in  order  to  secure  it  from  his  just  creditors, 
made  an  assignment  thereon  to  Puckett,  who  put  it  into  the  hands  of  Colo- 
nel Allen  for  collection.  That  Allen,  in  1797,  paid  a  part  of  the  money 
to  C.  Puckett's  creditors,  and  at  sundry  times  paid  the  residue  to  William 
O.  Bryant,  the  complainant,  or  to  others  for  his  use.  That  C.  Puckett  paid 
in  1806  and  1807  divers  sums  to  or  for  the  use  of  the  complainant,  O. 
Bryant.  The  account  has  been  referred  to  the  clerk  and  master  to  report 
thereon,  who  has  reported  that  a  balance  of  $77.04|  is  not  yet  paid.  The 
defendant,  who  is  administrator  of  his  Other's  estate,  insists  that  the  whole 
has  been  paid,  but  is  unable  to  produce  vouchers  or  to  prove  any  other 
payments,  and  also  [253]  pleads  the  statute  of  limitations  in  bar  of  the 
demand.  From  the  uniform  decbions  upon  this  subject,  that  an  express 
trust  is  not  barred  by  the  act  of  limitations,  and  from  the  evidence  in  this 
cause  of  the  frequent  advances  of  money  by  Puckett  to  0.  Bryant,  or  pay- 
ments made  by  Allen  to  him,  it  clearly  appears  that  Puckett  considered 
himself  only  a  trustee,  and  that  he  was  accountable  for  the  money.  The 
statute^  therefore  will  not  operate  as  a  bar.  Nor  will  the  objection  prevaU 
that  the  Court  has  not  jurisdiction.  Courts  of  equity  have  always  had 
jurisdiction  to  compel  trustees  to  account  Exceptions  have  been  taken  to 
the  report,  that  interest  has  not  been  allowed  on  the  sum  of  $77.04|  reported 
due.  This  exception  is  allowed.  Interest  ought  to  be  paid  from  the  time 
the  trust  ceased,  that  is,  from  the  time  a  demand  was  made,  which,  in  this 
case,  will  be  from  the  commencement  of  this  suit,  as  no  prior  demand  to 
acooont  has  been  proved*  It  is  therefore  ordered  that  the  derk  rectify 
this  part  of  his  report  by  calculating  interest  from  that  time.    It  was  also 
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referred  to  the  clerk  to  report  what  assets  came  to  the  hands  of  the  admin- 
istrator, how  he  has  disposed  of  the  same,  and  how  much  yet  remains  in 
his  hands  to  he  administered.     To  this  report  exceptions  have  also  been 
filed.     The  first  items  of  the  account,  debt  and  interest,  and  costs  of  a  judg- 
ment by  Diniglas  Puckett  in  1804,  are  contested,  and  it  is  insisted  that  the 
judgment  was  obtained  by  fraud.     How  far  this  judgment  is  fraudulent  as 
to  creditors,  the  Court  are  not  agreed,  from  the  evidence  produced ;  but  it  is 
good  against  distributees,  and  must  be  retained  in  the  administrator's  account. 
This  was  a  judgment  obtained  by  Puckett  the  administrator  against  the 
intestate  in  his  lifetime.     Exception  is  taken  to  No.  2,  cash  paid  David 
Buchannon  $6.06,  allowed.     It  appears  that  Douglas  Puckett  was  jointly 
concerned  with  others  in  the  note,  and,  as  his  signature  stands  first,  it  does 
not  appear  but  that  it  was  his  own  debt     [254]  The  exception  to  his  own 
proven  account  is  allowed,  except  as  to  the  sum  of  $3  for  moving  the  furni- 
ture and  $2.50  paid  Bennet  Searsy.     It  was  decided  at  Carthage  the  last 
term,  in  the  case  of  Stephenson  v.  Yandle,  and  that  decision  is  still  believed 
to  be  correct,  that  an  executor  or  administrator  is  not  as  against  creditors 
allowed  to  retain  any  thing  in  his  hands  for  personal  services,  but  only  for 
his  reasonable  charges  and  disbursements,  and  such  debts  as  he  shall  legally 
pay.    1789,  c  23,  §  2.    When  the  report  shall  be  thus  rectified  it  will  appear 
that  the  administrator  has  in  his  hands  assets  sufficient  to  pay  the  sum 
reported  due ;  that  is  to  say,  $77.04f ,  with  interest  from  the  commencement 
of  this  suit,  for  which  there  ought  to  be  a  decree.    But  this  bill  is  also 
brought  for  a  distributive  share  of  the  estate  of  C.  Puckett,  deceased.    This 
is  claimed  in  right  of  his  wife,  the  daughter  of  S.  Puckett     He  cannot,  as 
Judge  Roane  thinks,  recover  any  thing  on  this  part  of  his  bill,  for  two 
reasons.     First,  his  wife  is  not  made  a  party.    It  is  believed  to  be  a  good 
general  rule,  in  all  cases  where  the  right  or  cause  of  action  survives  to 
the  wife  after  the  death  of  her  husband,  that  she  ought  to  be  made  a  party. 
1  C.  D.  Baron  and  Feme,  letter  V,  letter  W,  letter  X,  letter  F.    There  is 
no  doubt  but  a  distributive  share  survives  to  the  wife,  if  not  reduced  into 
possession  or  recovered  by  the  husband  in  his  lifetime,  and  will,  on  his 
death,  go  to  the  wife,  and  not  to  his  representatives.     But  an  insurmounta- 
ble objection  to  the  plain tifi^'s  recovery  is,  that  there  is  nothing  to  distribute. 
Whatever  may  be  said  respecting  the  judgment  from  Virginia,  as  it  respects 
creditors,  it  is  certainly  good  against  C.  Puckett  and  his  representatives, 
and  the  administrator  will  be  allowed  to  retain  it  as  against  them.     If  any 
thing  remains  after  that,  the  complainant  is  not  entitled  to  any  share  of  it 
It  appears  by  the  report  that  he  has  received  $150  in  advancement,  which 
is  [255]  much  more  than  any  other  of  the  distributees  can  get    The  last 
and  perhaps  the  most  important  consideration  respects  the  costs.    The  com- 
plainant brings  his  bill  in  a  double  capacity,  as  creditor  and  distributee. 
He  succeeds  in  the  first  character ;  but  the  administrator  prevails  in  the 
last    Costs  are  regulated  by  the  judicial  discretion. of  the  Court;  and  if  ia 
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ilhis  case  it  could  readily  be  determined  what  costs  had  accrued  in  each 
branch  of  the  case,  it  might  be  proper  to  class  the  costs  according  to  the 
decision.  But  as  this  appears  difficult,  if  not  impracticable,  let  the  costs 
be  divided,  each  party  to  pay  a  moiety  thereof. 


Nashville.     February  Term,  1817. 
PERKINS  V.  M'GAVOCK 

Costs  are  in  the  discretioii  of  tbe  Court  of  Chanoeiy;  but  this  is  not  an  arbitrary  discretion: 
it  is  an  equitable  discretion,  depending  upon  the  circumstances  of  the  case,  guided  by  prin- 
ciples that  have  been  established,  and  regulated  by  the  practice  that  has  been  adopted  in 
analogous  cases. 

A  trustee,  who  is  in  no  defkult,  pays  no  costs;  but  it  is  otherwise  if  he  deny  the  trust  and 
claims  the  benefit  accruing  therefrom.    [See  s.  c,  tn/ra,  266.] 

Whtte,  J.,  delivered  the  opinion  of  himself  and  Roane,  J.  —  Costs  are 
in  the  discretion  of  the  Court ;  but  this  is  not  an  arbitrary  discretion,  it  is 
an  equitable  one,  depending  upon  the  circumstances  of  the  case,  guided  by 
principles  that  have  been  established  and  regulated  by  the  practice  that  has 
been  adopted  in  analogous  cases.     2  Atk.  400,  551 ;  3  B.  Ch.  C.  890. 
That  the  defendant  in  this  case  should  pay  no  costs,  it  hath  been  urged  that 
a  trustee  pays  no  costs  where  there  is  no  default  in  him.     2  Eq.  Ca.  Ab. 
740.     And  that  the  Court,  in  their  opinion  and  decree,  viewed  him  in  that 
capacity.    This  would  be  true  when  he  was  brought  into  court  unneces- 
sarily, but  was  this  the  case  ?  did  he,  afler  he  had  acted  in  the  trust,  and 
effected  the  compromise  with  Donelson,  offer  the  cestui  qtte  trust  a  settle- 
ment pursuant  thereto?    or  did  he  not  take  the  matter  upon   himself, 
renounce  the  agency,  and,  in  his  answer,  daim  the  benefit  accruing  there- 
from ?    In  such  a  state  of  things,  he  comes  not  [256]  within  the  principle 
of  the  rule  laid  down  by  his  counsel,  but  more  properly  within  the  case  of 
Henly  v.  Philips,  Atk.  48.     When  a  trustee,  merely  to  have  a  point  relating 
to  his  private  interest  determined,  brings  the  cestui  que  trust  before  the 
Court,  in  that  case  he  shall  pay  the  whole  costs  of  the  suit.     But  another 
ground  is  taken  by  the  defendant's  counsel :  why,  in  this  case,  he  should  not 
be  taxed  with  the  costs,  and  that  is,  that  the  defendant  is  liable  to  be  called 
upon  by  Hugh  IkTCravock,  the  devisee  in  the  pleadings  mentioned,  and  by 
the  executors  of  James  M'Gavock,  the  devisor,  to  account  for  the  sums  as 
trustee,  in  which  suit  he  would  have  to  pay  costs,  and  therefore  ought  not 
to  be  adjudged  against  him  upon  this.     But  neither  these  premises,  nor 
the  conclusion  drawn  from  them,  can  be  admitted.    It  is  not  conceived 
what  interest  Hugh  M'Gravock  can  possibly  have  in  the  subject-matter  of 
this  decree.    His  interest  in  the  land  accrued  after  tbe  death  of  his  devisor 
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of  course ;  and  the  rents  that  became  due  in  the  life  of  his  devisor,  and 
appropriated  by  him  or  by  his  agent  David,  which  amounts  to  the  same 
thing,  are  no  more  a  matter  of  interest  to  him  than  any  other  stranger. 
When  money  becomes  due  for  the  use  and  occupation  of  lands,  which  is 
the  present  case,  and  appropriated  by  the  party  to  whom  it  is  owing, 
what  question  concerning  it  can  be  raised  by  a  future  devisee  of  the  land 
80  used  and  occupied  ?  The  executors  of  the  devisor  are  equally  out  of 
the  case,  as  far  as  these  rents  or  this  sum  for  use  and  occupation  are  to  be 
considered  separate  and  not  merged  in  the  settlement,  which,  in  part,  took 
place  upon  the  division  of  the  land,  and  was  consummated  afterwards  by 
the  compromise.  To  whom  the  interest  of  that  compromise  is  given,  does 
not  appear  upon  the  pleadings ;  whether  to  the  defendant  or  to  the  devisee 
Hugh,  or  what  other  person,  and  therefore  is  not,  as  it  need  not  be,  taken 
into  consideration  upon  the  present  question.  On  the  other  side,  for  the 
[257]  complainants  it  is  argued  that  they  ought  not  to  pay  costs,  for  they 
were  compelled  to  come  into  this  court  by  the  conduct  of  the  defendant  in 
two  respects :  first,  because  he  was  at  law,  forcing  from  them  their  equiva- 
lents for  the  100  acres  of  lost  land,  which,  as  their  agent  and  trustee,  he 
had  received  for  them ;  secondly,  by  refusing  to  discount  the  rents  out  of 
an  account  they  had  agamst  James  M'Gavock,  defendant  to  this  bill,  and 
admitting  the  balance  of  the  account  as  a  charge  against  him.  With  regard 
to  this  last,  the  Court  decided  that  the  complainant's  account  against  James, 
for  cotton  and  other  items  of  a  like  nature,  furnished  James  at  his  own 
instance,  had  no  relation  to  the  point  in  controversy  between  the  complainant 
and  the  defendant  David.  That  the  application  of  the  rents  to  this  account, 
by  way  of  discount,  was  no  discount  to  the  benefit  of  David.  The  defend- 
ant David  was  not  therefore  acting  against  consdence  in  resisting  the 
daim.  And  his  repelling  it  afibrds  no  ground  of  equity  to  the  complain- 
ants as  to  the  first  point,  to  wit,  their  being  compelled  to  come  into  this 
court.  Did  they  all  they  ought  to  have  done,  and  all  they  might  have  done, 
to  prevent  the  necessity  of  coming  into  this  court  ?  Did  they  not  refuse 
the  advantageous  terms  procured  by  their  agent,  the  defendant,  properly 
authorized  to  settle  the  matter  between  them  and  Donelson  and  Gillespie 
in  the  first  instance  ?  And  did  they  afterwards,  when  the  compromise  was 
made  by  their  agent,  after  time  to  inform  themselves  of  the  merit  of  it, 
having  regard  to  the  probable  result  of  a  legal  remedy,  offer  to  accede  to 
it  and  come  to  a  settlement  with  the  defendant  ?  They  did  not.  And  for 
the  not  doing  so,  and  for  the  refusing  the  fair  offer  of  accommodation  made 
to  them,  they  ought  to  pay  costs.    2  Atk.  48,  Biggleston  v.  Grub. 

Decree  that  the  complainant  pay  the  costs  at  law,  and  that  the  costs  in  this 
court  be  divided. 
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ITashville.    February  Term,  1817. 

CLEMENT  M'DANIEL  v.  MONTGOMERY  BELL  AND   MOR- 

6AN  BROWN. 

The  result  of  all  the  rules  for  the  oonstroction  of  written  instrumentB,  is  an  inquiry  what  ideas 

the  parties  intended  to  convey  hy  the  words  they  have  used. 
An  award  cannot  be  set  aside,  after  it  has  been  acquiesced  in  and  earned  into  effect,  upon  the 

ground  that  the  arbitrators  exceeded  theur  authority. 

[258]  RoAKE,  J.,  delivered  the  opinion  of  himself  and  Whyte,  J.  — 
The  case,  from  the  bill,  answer,  and  testimony,  appears  to  be  thus.  The 
complainant  and  the  defendant  Brown,  on  the  26th  of  February,  1804, 
entered  into  an  article  of  agreement,  under  their  hands  and  seals,  by  which 
they  mutually  covenanted  to  build  a  furnace  on  Yellow  Creek,  in  the  county 
of  Montgomery  and  State  of  Tennessee,  on  the  lands  of  Brown,  and  to 
commence  the  building  thereof  immediately.  The  said  Brown  to  furnish 
$1,500  worth  of  such  articles  and  good  property  towards  carrying  on  said 
building,  to  be  passed  to  his  credit.  And  the  said  M'Daniel  to  furnish,  on 
or  before  the  first  of  the  succeeding  May,  the  sum  of  $1,500  in  cash,  to  be 
passed  also  to  his  credit  on  the  partnership  books.  That  said  furnace  should 
be  built  at  the  joint  and. equal  expense  of  the  said  M'Daniel  and  Brown, 
and  that  they  should  be  equally  entitled  to  the  profits  arising  from  said 
furnace  for  the  term  of  seven  years.  And  that  their  partnership  should 
end  the  last  day  of  May,  1811 ;  and  that  at  the  end  of  the  aforesaid  term, 
said  furnace,  together  with  all  her  tackling,  &c.,  should  belong  to  the  said 
Brown,  his  heirs,  &c.  In  consideration  of  which,  said  Brown  covenanted 
to  pay  said  M'Daniel,  his  heirs,  &c,  one-half  of  the  original  costs  of  build- 
ing said  furnace,  after  deducting  a  sufiicient  and  reasonable  allowance^  for 
the  wear  and  tear  and  damages  which  she  may  have  sustained  during  the 
term  aforesaid.  The  said  Brown  also  covenants  that  iron  ore  for  the  use  of 
said  furnace  during  the  term  aforesaid  might  be  gotten  off*  his  land,  and  cord 
wood  also  ;  for  which  latter  article  the  said  M'Daniel  was  to  pay  him  at 
the  rate  of  $100  [259]  per  annum.  It  was  also  covenanted  that  the  said 
M'Daniel,  during  the  continuance  of  the  aforesaid  term,  should  furnish 
such  quantities  of  pig  metal,  for  the  use  of  the  forges  of  Brown,  as  he 
Brown  might  require,  not  exceeding  200  tons  in  any  one  year,  for  which 
Brown  was  to  give  M'Daniel  at  the  rate  of  one  ton  net  of  bar-iron  for  six  tons 
gross  of  pig  metal,  and  also  receive  from  the  furnace  the  grates  and  scraps, 
rating  three  tons  of  grates  and  scraps  equal  to  two  tons  of  pigs.  There  are 
some  other  covenants  in  the  foregoing  articles  which  are  not  necessary  upon 
this  occasion  to  be  noticed. 

It  seems  that  after  Brown  and  M'Daniel  had  entered  into  the  foregoing 
articles,  in  pursuance  thereof,  they  commenced  the  building  of  a  furnace, 
and  carried  it  on  almost  to  completion,  when,  through  some  cause  unex- 
plained, they  became  exceedingly  hostile  to  each  other.    At  this  time, 
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l^TDaniers  advances  towards  the  bailding  of  said  furnace  amounted  to  the 
sum  of  $2,957.41^,  and  Brown*s  to  the  sum  of  $5,987.52^,  when  Mont- 
gomery Bell,  on  the  26th  of  April,  1805,  entered  into  an  article  of  agree- 
ment with  Brown,  by  which  he  purchased  the  whole  of  the  interest  of 
Brown,  in  said  furnace  and  partnership  concern,  together  with  a  consider- 
able quantity  of  other  property  which  belonged  exclusively  to  Brown ;  and 
by  said  article  bound  himself,  his  heirs,  &c.,  to  do  and  perform  all  and 
singular  the  articles  in  the  covenant  before  mentioned  between  M'Daniel 
and  Brown,  which  were  on  the  part  of  Brown  to  be  performed,  in  the 
same  manner  which  the  said  Brown  ought,  in  law,  equity,  and  good  con- 
science, to  perform  them.    After  this.  Brown  withdrew  his  hands  and 
funds  from  the  partnership  business,  and  Bell  did  not  assist  M'Daniel  in 
carrying  it  on  as  a  partner  ought  to  have  done.    M' Daniel  was  not  able 
to  carry  it  on  himself,  but  endeavored  to  do  so  as  far  as  in  his  power  lay ; 
and  in  doing  this,  was  [260]  compelled  to  make  considerable  sacrifices. 
Bell  declared  that  he  would  not  be  in  partnership  with  M'Daniel.    That 
he  would  have  the  exclusive  interest  in  the  whole  business  himself.     After 
a  while,  a  negotiation  took  place  between  Bell  and  M'Daniel,  by  which 
Bell  was  to  become  exclusively  entitled  to  the  furnace.    And  the  parties 
not  agreeing  as  to  terms,  on  the  Idth  day  of  May,  1805,  entered  into  bond 
containing,  among  other  things,  the  following  clauses;  to  wit:    ^We, 
Clement  M'Daniel  and  Montgomery  Bell,  having  mutually  agreed  that 
Greorge  West,  Samuel  Thornton,  Doctor  Brunson,  and  William  Clement, 
shall  and  do  value,  ascertain,  and  award  the  amount  of  the  interest  right 
and  title  of  the  said  Clement  M'Daniel,  in  and  to  the  one-half  of  the  fur- 
nace for  the  term  of  seven  years,  on  Yellow  Creek,  lately  the  property 
of  said  M'Daniel  and  Dr.  Brown,  do  hereby  bind  ourselves,  our  heirs,  &c., 
in  the  penal  sum  of  $50,000,  to  abide  by  the  decision  and  award  of  the 
aforesaid  persons  or  a  majority  of  them,  &c.,  and  that  the  said  Montgomery 
Bell  shall  pay  the  amount  of  the  award  to  the  said  Clement  M'Daniel, 
which  he  shall  receive  as  full  payment  and  compensation  for  his  right  and 
interest  in  the  furnace  for  the  term  aforesaid,  to  be  paid,  &c.    And  further, 
we  bind  ourselves,  our  heirs,  &c,  to  lay  before  the  aforesaid  referees,  arti- 
cles agreed  upon  between  ourselves  for  their  government."    After  this 
bond  was  executed,  the  parties  agreed  by  bond  that  the  balance  of  the 
arbitrators  exclusive  of  Shelby  and  Brunson,  should  act  upon  the  matters 
before  mentioned.    The  arbitrators  accordingly  met  on  the  18th  of  May, 
1805,  when  the  parties  submitted  to  them  the  following  preliminary  arti- 
cles for  their  government ;  to  wit :  "  Montgomery  Bell  having  agreed  to 
purchase  of  Clement  M'Daniel's  one-half  for  seven  years  of  the  furnace  on 
Yellow  Creek,  and  having  appointed  arbitrators  to  ascertain   the  value 
thereof,  it  is  agreed  that  said  arbitrators  shall  take  [261]  into  considera- 
tion, and  act  upon  and  in  conformity  to  the  following  articles.     Mont- 
gomery Bell  agrees  to  assume  the  payment  of  said  M'Daniel's  furnace 
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debts,  as  they  stand  in  the  book,  and  to  make  good  evetj  contract,  made 
by  or  under  the  direction  of  Clement  M'Daniel  in  behalf  of  the  firm  of 
Brown  &  M'Daniel."  Other  articles  were  also  submitted  which  it  is  not 
important  upon  this  occasion  to  notice.  The  arbitrators  in  the  presence  of 
the  paities  then  went  into  an  ascertainment  of  the  matters  submitted  to 
them,  and  used  the  books  in  which  an  account  of  the  expenses  of  Brown 
and  M'Daniel  had  been  kept  as  evidence.  After  reciting  their  authority 
they  say,  ^^  That  Montgomery  Bell  shall  pay  all  M'Daniel's  furnace  debts 
as  they  stand  stated  in  said  furnace  books ;  and  make  good  every  contract 
made  by  or  under  the  direction  of  the  said  M'Daniel  in  behalf  of  the  firm 
of  Brown  &  M'Daniel;  which  debts  the  said  Bell  shall  hold  himself 
responsible  for,  and  shall  pay  to  the  individual  creditors  of  the  said  Brown 
&  M'Daniel ; "  and  shall  also  hold  himself  and  be  accountable  to  Morgan 
Brown  or  any  other  person  or  persons  claiming  under  him,  for  any  charge 
or  charges,  claim  or  claims  that  may  be  made  or  produced  against  the  said 
M'Daniel  for  any  privilege  of  any  kind  or  nature  whatsoever  granted  by 
the  said  Brown  for  the  benefit  of  said  furnace  or  relative  to  the  working 
or  carrying  on  the  business  thereof.  And  said  Bell  to  advertise,  &c. 
And,  moreover,  that  the  said  Bell  do  pay  the  said  Clement  M'Daniel  for 
and  in  consideration  of  his,  said  M'Daniel's  interest,  right,  title,  claimj  and 
property,  in  and  to  the  furnace  aforesaid,  for  the  aforesaid  term  of  seven 
years,  and  for  and  including  all  accounts  of  advances  of  every  nature  and 
kind  made  by  said  M'Daniel  for  the  purpose  of  building  said  furnace^  the 
sum  of  $4,754.05,  which  said  sum  of  money  may  be  discharged  in  castings, 
&c  Should  any  error  or  mistake  be  discovered  to  have  [262]  taken 
place  in  said  M'Daniel's  account  in  the  books  of  the  furnace  aforesaid,  and 
which  has  been  considered  as  a  part  of  his  interest  in  said  furnace  amount- 
ing to  $2,766.07^,  they  are  to  be  admitted  and  rectified.  It  is  to  be  under- 
stood that  Montgomery  Bell  is  to  pay  Morgan  Brown  any  claim  or  claims 
he  may  have  against  the  said  M'Daniel  on  account  of  advances  made  by 
him.  Brown,  or  on  any  other  account  whatsoever  relative  to  the  furnace 
business.  This  award  being  made,  M'Daniel  delivered  up  possession  of 
the  furnace  to  Bell  who  carried  on  the  works  and  put  the  furnace  in  blast 
about  three  months  thereafter.  The  complainant's  bill  is  filed  after  the 
expiration  of  the  term  of  seven  years,  praying  that  an  account  may  be 
taken  of  the  sum  advanced  for  building  the  furnace  and  that  the  defend- 
ants Bell  and  Brown,  may  be  compelled  to  pay  him  one-half  of  that  sum 
after  deducting  for  wear  and  tear  and  damages ;  and  insists  that  at  the 
time  of  arbitration  he  had  no  knowledge  that  Bell,  by  his  contract  with 
Brown,  was  liable  to  pay  for  those  advances,  and  that  his  right  to  them 
was  not  submitted  to  the  arbitrators,  and  if  the  words  of  the  award  seem 
to  include  them,  these  words  were  inserted  by  mistake.  Bell's  answer 
asserts  expressly  that  M'Daniel  was  by  him  informed  of  his  contract  with 
Brown,  and  that  he  was  thereby  liable  for  the  payment  of  these  advances. 
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That  they  were  included  in  the  sabmission  and  award,  and  have  been  fnlly 
paid  and  satisfied.  The  only  material  questions  that  can  arise  in  this  case 
are :  first,  was  the  sum  advanced  for  building  the  furnace  indaded  in  the 
terms  of  the  submission?  or,  in  other  words,  had  the  arbitrators  a  right  to 
make  any  award  respecting  it?  Secondly,  is  it  included  in  the  award? 
Thirdly,  if  included  in  the  award,  has  it  been  paid  to  the  complainant  ? 
The  Court  cannot  comprehend  why  it  was  stated  by  the  complainant  in  his 
bill,  or  why  his  counsel  have  with  such  persevering  earnestness  insisted 
that  Bell  did  not  communicate  to  the  [263]  complainant  that  by  his  con- 
tract with  Brown  he  was  liable  to  pay  for  these  advances.  The  complain- 
ant was  not  purchasing  Bell's  interest  K  this  had  been  the  case,  a 
concealment  of  that  interest  so  as  to  induce  the  complainant  to  give  a 
greater,  sum  for  it,  might  have  been  urged  as  a  ground  of  setting  aside  the 
contract  wholly  or  partially.  But  in  this  case  the  complainant  was  the 
yendor,  and  certainly  knew  what  his  own  interest  was.  And  whether  he 
ky  w  the  quantity  of  interest  Bell  had,  or  whether  he  had  any,  it  could 
not  and  ought  not  to  have  any  effect  on  the  terms  of  this  contract.  Another 
reason  why  this  must  be  wholly  immaterial,  is,  that  the  complainant  is  not 
seeking  to  have  the  contract  set  aside  for  fraud  in  the  party ;  but  only 
insists  that  the  sum  which  he  now  claims  is  not  included  in  it  unless  by 
mistake. 

The  rules  laid  down  for  the  construction  of  written  instruments  are 
familiar  to  the  bar,  and  need  not  now  be  repeated.  The  result  of  all  the 
rules  is  an  inquiry,  what  ideas  the  parties  intended  to  convey  by  the  words 
they  have  used.  It  is  stipulated  in  the  terms  of  the  submission  that  the 
referees  shall  value  the  amount  of  the  tntet'est,  right,  and  title  of  Clement 
HP  Daniel  in  and  to  the  one-half  of  the  furnace  for  the  term  ofteven  yean; 
that  Bell  shall  pay  the  amount  and  M*Daniel  receive  it,  c»  a  fuU  eompen- 
sation  for  his  right  and  interest  in  the  furnace,  and  for  the  term  aforesaid. 
What  was  his  right  in  the  furnace  and  term  ?  It  arose  wholly  from  a 
partnership  contract,  and  must  be  governed  by  the  terms  of  that  contract, 
which  were  that  M'Daniel  should  advance  one-half  the  expense  of  build- 
ing, half  the  costs  of  carrying  it  on,  that  he  should  have  half  the  net 
profits,  and  at  the  end  of  the  term  have  half  the  cattle,  working  oxen,  &c., 
and  the  half  of  the  expense  which  he  had  advanced  for  building  the 
furnace,  after  certain  deductions.  The  whole  of  this  interest  appears  to  be 
included  in  the  expression  used  in  the  submission.  If  any  exception  had 
been  intended,  it  would  [264]  probably  have  been  made.  But  it  is  not 
made.  The  Court  conceive  it  would  require  a  strong  effort  of  the  imagina- 
tion to  separate  the  different  parts  of  this  entire  contract  so  that  one  part 
of  it  should  be  exclusively  intended  by  the  terms  used,  and  the  other  be  a 
mere  personal  contract  for  the  repayment  of  money  advanced.  It  is,  how- 
ever, not  material  to  determine  what  the  parties  did  certainly  mean  when 
they  submitted  to  the  award,  for  on  the  second  point  it  is  clear  that  the 
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referees  so  understood  it,  and  awarded  accordingly.  They  say  that  Bell 
shall  pay  to  M'Daniel  $4,754t05  for  and  in  consideration  of  his  right,  &c., 
in  and  to  the  fbrnace  aforesaid  for  the  aforesaid  term  of  seven  years,  and 
for  and  including  all  advances  of  every  kind  for  the  purpose  of  building 
the  furnace ;  and  lest  their  meaning  should  be  mistaken,  they  afterwards 
add  in  substance,  that  APDanieVs  accounts  on  the  hooks  of^  the  fumacsy 
amounting  to  $2,766.07^,  have  been  considered  as  a  pari  of  his  interest  in 
said  Jumaee.  After  this  declaration  it  seems  to  the  Couilf  impossible  so 
to  torture  the  meaning  of  words  as  to  say  that  the  sum  claimed  by  the  bill 
is  not  included  in  the  award.  It  is  admitted  by  the  Coart  that  if  arbitra- 
tors exceed  their  authority  the  award  may  be  set  aside  wholly,  or  in  some 
cases  pro  tanto,  if  the  party  complaining  take  the  proper  measures  for  that 
purpose.  But  this  cannot  be  done  after  the  award  has  been  acquiesced  in 
and  carried  into  effect.  And  this  leads  to  the  third  question :  Has  the 
award  been  performed  ?  There  can  be  no  doubt  upon  this  part  of  the 
case.  The  possession  was  delivered  up  by  M'Daniel.  Bell  paid  a  part|pf 
the  sums  awarded  voluntarily.  On  a  failure  alleged,  M'Daniel  commenced 
an  action  on  the  award,  and  assigned  as  a  breach  the  non-payment  of  the 
very  sum  in  the  award  which  includes  the  advances  for  building  the 
furnace,  and  recovered  judgment.  Shall  he  then,  after  enforcing  payment 
of  this  very  [265]  sum,  be  permitted  to  come  into  this  court  and  recover 
it  again  ?  Every  principle  of  law  and  equity  says  no. 
Let  the  bin  be  dismissed. 


Kashville.     February  Term,  1817. 

DANIEL  PERKINS,  WILLIAM  PERKINS,  THOMAS  H.  PER- 
KINS, AND  THE  EXECUTORS  OF  THE  LAST  WILL  OF 
NICHOLAS  PERKINS  v.  JAMES  M'GAVOCK  AND  DAVID 
M'GAVOCK. 

Whoever  undertakes  to  act  for  another  in  any  matter,  shall  not,  in  the  same  matter,  act  for 
himself;  and  it  is  no  objection  to  the  application  of  this  rule  that  the  trustee  or  agent  has 
made  no  advantage  by  such  act;  for  equity  disallows  the  measure  upon  general  principle, 
without  reference  to  advantage  or  unftumess.  [Ace  8  Y.  201, 281;  8  Hum.  442;  1  Head, 
261;  2  J.  Ch.  252;  8  Paige,  178;  1  Sto.  £q.  Jur.  §  822;  HiU  on  Trustees,  686.] 

White,  J.,- delivered  the  opinioD  of  himself  and  Roane,  J.  —  The 
bill  states  that  the  complainants,  Thomas  H.  and  Nicholas,  deceased,  pur- 
chased divers  tracts  of  land  for  the  benefit  of  the  said  Nicholas  and  the 
other  complainant,  there  being  an  agreement  between  them  that  each 
should  have  an  equal  proportion,  and  each  should  pay  an  equal  part  of  the 
purchase-monej.  That  amongst  the  lands  so  purchased  was  a  tract  of  500 
acres,  being  half  of  a  tract  of  1000  acres,  patented  by  William  Gillespie, 
and  by  him  conveyed  to  John  Donelson  for  his  share  for  locating  the  1000 
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acres ;  and  by  the  said  Donelson,  on  the  15th  of  October,  1805,  conveyed 
to  the  said  William  Perkuis,  by  order  of  the  said  Thomas  H.  and  Nicholas, 
deceased.  The  other  500  acres,  the  balance  of  the  1000-acre  tract,  the 
said  William  Gillespie  conveyed  in  fee  to  James  M'Cravock.  That  the  said 
Thomas  H.  and  Nicholas,  at  the  time  they  purchased  as  above  from  John 
Donelson,  gave  him  their  bond  for  the  purchase-money,  being  $750,  part 
of  which  has  been  paid.  That  some  time  after  the  said  conveyances  were 
made  to  the  said  James  M'Gravock  and  William  Perkins,  and  before  the 
land  was  divided  between  them,  it  was  discovered  that  a  part  thereof,  to 
[266]  wit,  200  acres,  were  covered  by  the  elder  and  better  title  of 
Daniel  Perkins  and  Thomas  Berry,  and  consequently  that  the  said  Donel- 
son and  Gillespie  were  liable  to  the  amount  of  the  deficiency;  to  wit,  the 
said  Donelson  to  the  complainants  for  100  acres,  part  of  the  500  conveyed 
to  the  said  William,  and  the  said  Gillespie  liable  in  like  manner  to  the  said 
M'Gavock.  And  in  order  that  the  said  deficiency  might  as  soon  as  possible 
be  accounted  for  and  satisfied,  it  was  agreed  that  the  said  William  should 
convey  to  the  said  James  M'Gavock  the  400  acres  which  he  was  entitled 
to  by  virtue  of  the  above  conveyance  from  Gillespie,  and  also  the  200 
acres  covered  by  the  better  claims  of  the  said  Daniel  and  Thomas  Berry. 
And  that  the  said  James  M'Gavock  by  himself  or  his  agent,  the  defendant, 
David,  should  settle  with  said  Donelson  and  Gillespie  for  the  200  acres 
deficient  and  covered  as  aforesaid ;  and,  in  pursuance  of  said  agreement, 
said  William  did,  on  the  5th  of  October,  1810,  convey  600  acres,  and  upon 
trust  as  to  100  acres  covered  as  aforesaid,  that  the  said  James  and  David 
would  settle  with  the  said  Jolin  Donelson  concerning  the  same,  and  pay  to 
the  said  William  the  net  amount  of  what  the  said  Donelson  should  agree 
to  pay  for  the  said  100  acres.  The  bill  further  states  that  the  said  James 
or  David,  by  virtue  of  said  agreement  and  the  authority  thereby  created, 
did  settle  with  the  said  John  Donelson  concerning  the  said  100  acres,  and 
received  from  him  the  said  bond  given  by  the  said  Nicholas  and  Thomas 
H.  for  the  purchase-money,  which  the  said  John  assigned  to  the  said  James 
M'Gravock,  and  that  the  defendants  refuse  to  discover  and  pay  over  to  them 
such  part  of  said  bond  as  they  are  entitled  to  for  the  said  100  acres  as 
aforesaid,  but  have  commenced  an  action  on  the  said  bond,  so  obtained  from 
and  assigned  by  the  said  Donelson,  and  prosecuted  the  same  to  judgment 
and  recovered  thereon  the  sum  of  $648.41. 

[267]  The  answer  of  David  M'Gavock  admits  the  purchase  by  his 
father,  James,  from  Gillespie,  in  1795,  of  an  undivided  moiety  of  the  1000 
acres  in  the  bill  mentioned,  and  the  purchase  of  the  other  moiety  of  said 
tract  from  John  Donelson  by  said  Thomas  H.  and  Nicholas,  and  the  giv- 
ing of  their  bond  for  $750  for  the  purchase-money.  The  answer  further 
states  that,  previous  to  the  year  1807,  certain  trespassers  had  settled  on  the 
said  land,  and  cleared  about  48  acres ;  that  in  the  beginning  of  that  year 
they  went  away,  and  the  complainant,  William,  by  himself  and  his  tenants^ 
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took  possession  of  the  same,  and  continued  to  occupy  them  during  that  year 
and  the  years  1808,  1809,  and  1810 ;  and  that  in  the  latter  part  of  this  year 
a  division  took  place  between  said  William  and  James,  when  it  was  agreed 
that  James  should  be  entitled  to  one-half  the  arrears  of  said  rents,  and  said 
William  conveyed  600  acres  of  said  land,  including  the  200  acres  covered  by 
the  elder  daim,  and  that  at  the  same  time  this  defendant  executed  a  promise 
in  writing,  that  said  William  should  be  entitled  to  one-half  of  what  might  be 
recovered  from  Donelson  or  Gillespie ;  that  upon  application  to  Donelson,  he 
admitted,  that,  in  justice,  he  was  liable  for  the  whole  deficiency  of  the  200 
acres,  and  offered  the  bond  and  what  was  due  thereon  by  way  of  compromise. 
This  offer  was  communicated  to  the  said  William,  who  refused  the  same,  and 
to  accept  of  any  thing  less  than  the  then  value  of  the  lost  land ;  upon  which 
this  defendant  accepted  said  offer,  and  gave  a  covenant  to  indemnify  both  said 
Donelson  and  said  Gillespie  against  all  suits  of  law  that  might  be  brought 
against  them  on  account  of  said  100  acres  ;  and  conceives  that  said  William 
is  bound  by  his  election,  and  that  he  ought  not  to  have  more  than  what  he 
could  have  recovered  at  law,  which  this  defendant  conceives  to  be  the  price 
of  the  land  when  it  was  purchased,  with  the  interest.  The  answer  of  James 
M'Gavock  states,  before  the  year  1810,  when  he  came  to  this  [268]  State, 
he  knows  nothing  of  the  transactions  mentioned  in  the  bill ;  that  he  was 
present  at  the  division  of  the  land  in  1810,  and  heard  the  complainant,  Wil- 
liam, agree  to  be  accountable  for  half  the  amount  of  the  rent ;  that  William, 
the  following  year,  rented  to  him  fifteen  acres  of  the  said  land  at  $2  per 
acre,  which  should  be  deducted  out  of  the  arrearages.  It  appears  from  the 
testimony  in  the  cause  that  the  cleared  land  in  part  was  rented  out  by  the 
complainant,  William,  and  in  part  occupied  by  his  tenants,  but  the  particu- 
lars either  as  to  time  or  quantity  need  not  be  at  present  noticed,  being  prop- 
erly investigable  before  the  clerk  and  master. 

Upon  tlie  question  whether  this  cause  should  be  referred  to  the  master  for 
an  account  to  be  taken,  and  in  case  of  a  reference,  what  should  be  submitted, 
it  was  argued  by  the  defendants'  counsel  that  no  account  should  be  taken  as 
to  him ;  for,  as  between  him  and  the  complainant,  he  could  not  be  consid- 
ered as  a  trustee  upon  the  bond  upon  which  he  brought  suit  at  law,  for  al- 
though as  agent  for  his  &ther,  James  M'Gavock,  he  had  entered  into  an 
agreement  with  the  complainant,  William  Perkins,  to  divide  the  land  and 
to  take  600  acres,  including  the  200,  and  to  endeavor  to  settle  the  matter 
with  Donelson,  and  pay  Perkins  for  his  100  acres  ;  yet,  that  before  he  con- 
cluded the  business  with  Donelson,  the  compliunant,  William,  refused  the 
terms  offered ;  and  that  this  defendant  having,  against  the  consent  of  the 
said  William,  settled  the  matter  at  his  own  will  and  risk,  he  thereby  divest- 
ed himself  of  the  character  of  agent  and  trustee  in  the  said  business  as  far 
as  regards  the  said  William ;  and  that  having  taken  an  assignment  of  the 
bond,  the  consideration  of  the  compromise  with  Donelson  in  his  own  name,  he 
disaffirmed  the  interest  of  the  said  William  therein,  and  considers  himself  a 
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stranger  to  the  equity  of  the  bill.  Farther,  that  said  William's  remedy  is 
what  he  can  recover  at  law,  to  which  he  admits  he  is  responsible  by  his 
covenant  to  Donelson,  [269]  but  cannot  be  called  upon  by  this  suit.  The 
bill  and  answer  show  he  is  a  trustee,  and  it  is  conceived  he  cannot  divest 
himself  of  this  character  at  pleasure,  for  were  it  otherwise  all  trusts  would 
be  at  an  end.  If  a  trustee  could  be  permitted  to  say,  thus  far,  or  so  far,  I 
proceed  in  the  transaction  for  my  cestui  que  trust,  and  as  to  the  remainder 
for  myself,  might  he  not  shelter  himself  against  any  breach  whatever,  how- 
ever flagrant  or  injurious  to  his  cestui  que  trust  f  But  the  rule  is,  that  a 
trustee  cannot  act  for  himself,  that  whoever  undertakes  to  act  for  another 
in  any  matter,  shall  not  in  the  same  matter  act  for  himself.  And  it  is  no 
objection  to  the  application  of  this  rule,  that  the  trustee  or  agent  has  made 
no  advantage  by  such  act,  for  equity  disallows  the  measure  upon  the  general 
principle,  Newland,  461 ;  Sugden,  899,  without  reference  either  to  advan- 
tage or  unfairness.  It  is  no  answer  to  this  by  the  defendant,  that  the  com- 
plainant, William,  refused  the  terms  of  the  compromise  communicated  to 
him.  The  defendant  was  within  the  bounds  of  his  agency,  he  had  not  ex- 
ceeded them,  and  the  complainant  was  compellable  to  accede  to  them.  It 
rather  appears  that  the  terms  of  compromise  in  this  case  were  favorable, 
and  the  execution  of  the  agency  meritorious,  and  so  ought  to  have  been 
considered  by  Perkins,  for  more  has  by  this  means  been  obtained  than  what 
perhaps  would  have  been  received  at  law.  In  this  view  of  the  case  the 
defendant,  David  M'Oavock,  must  account  for  one-half  of  the  bond  men- 
tioned, being  the  whole  that  was  received. 

The  remaining  question  on  this  part  of  the  case  is,  as  to  the  rents, 
whether  they  ought  to  be  taken  into  the  account  By  the  complainant  it 
is  contended  they  cannot,  for,  say  they,  the  rents  accrued  either  before  or 
after  the  death  of  James  M'Gravock.  K  before,  they  were  personalty,  and 
belong  to  the  executors ;  if  after,  they  belong  to  the  heirs  or  devisees,  or 
to  whoever  is  the  owner  of  the  land.  For  as  the  defendant,  David,  in  the 
present  suit,  sustains  neither  of  these  characters,  [270]  they  cannot  be 
taken  into  the  account  as  proper  items  to  charge  the  complainants.  These 
positions  are  unquestionably  true  in  the  general ;  but  in  the  present  case 
are  conceived  not  to  apply.  When  these  rents  accrued,  it  was  in  the 
power  of  James  M'Gavock  to  make  any  appropriation  or  disposition  of 
them  he  thought  proper.  He  might,  for  instance,  upon  the  division  of  the 
land,  direct  them  to  be  received  by  his  agent,  the  defendant  David.  And 
the  assumpsit  of  William  Perkins  to  him  for  this  purpose  being  an  au- 
Hiorized  agent,  would  be  such  an  undertaking  as  could  be  enforced  by  action 
at  law.  In  this  state  of  things  had  David  M'Gavock  the  power  to  make 
any  disposition  of  the  sum  he  might  think  proper?  He  certainly  had  such 
power.  He  might  have  directed  the  application  of  them  as  a  discount  for 
so  much  out  of  the  moneys  to  be  returned  by  him  upon  a  settlement  with 
Donelson  for  the  best  lands,  and  which  William  Perkins  at  the  same  time 
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by  contract  authorized  him  to  receive.  In  the  answer,  it  is  stated  that  Wil- 
liam agreed  to  be  accomitable  for  one-half  of  the  arrearages  of  the  rent» 
and  it  may  be  £urlj  inferred,  from  the  whole  of  the  case,  that  this  was  to  be 
by  a  discount  out  of  the  funds  of  William  when  received.  This  construc- 
tion naturally  arises  out  of  the  relative  situation  of  aU  the  parties,  violates 
no  rule  of  law,  does  justice  between  them,  and  makes  a  final  end  of  the 
matter.  This  court  therefore  is  of  opinion  that  the  rents  are  properly 
receivable  into  the  account  to  be  taken  before  the  master. 


IS'ashYille.  February  Term,  1817. 

ROGER  B.  SAPPINGTON  v.  THOMAS  RUTHERFORD  AND 

PHILIP  SHACKLER. 

To  entitle  a  defendant  to  a  decree,  he  must  prove  the  case  made  in  his  answer;  for  if  he  prove 
a  different  one  no  decree  can  be  founded  on  it. 

[271]  Whttb,  J.,  delivered  the  opinion  of  himself  and  Roane  J.  —  The 
bill  states,  that  on  the  tenth  of  May,  1808,  the  complainant  purchased  of  the 
defendant,  Shackler,  lot  No.  136,  in  the  town  of  Nashville,  for  the  consider- 
ation of  fifteen  dollars  in  hand;  and  the  further  sum  of  $160  secured,  to 
be  paid  by  two  notes  at  a  foture  day.  When  these  notes  became  due,  they 
were  put  in  suit  and  recoveries  had  thereupon.  The  bill  further  states 
that  the  defendant,  Thomas  Rutherford,  claims  title  to  the  said  lot,  threatens 
to  bring  suit  for  it,  but  says  he  will  take  his  own  time  to  do  so.  It  further 
prays  that  the  defendants  may  interplead,  that  the  complainant  may  be 
quieted  in  his  title  and  possession,  or  that  he  may  be  relieved  from  the  pay- 
ment of  the  purchase-money.  The  defendant,  Rutherford,  by  his  answer, 
claims  title  to  the  said  lot  by  purchase  at  execution  sales,  sold  as  the  prop- 
erty of  Elijah  Robertson  by  Wright  Williams,  sheriff  of  Davidson  county. 
That  the  defendant,  Shackler,  as  lus  agent,  bid  off  the  lot ;  but  that  he, 
Rutherford,  paid  the  purchase-money  to  the  sheriff  as  principal  in  the 
transaction.  That  Shackler  afterwards  acknowledged  the  agency,  and  gave 
an  order  to  the  sheriff  to  convey  to  him,  Rutherford ;  that  the  complainant, 
before  his  purchase,  had  notice  of  this  defendant's  claim.  The  defendant, 
Shackler,  admits  the  sale  of  the  lot,  in  substance,  to  the  complainant,  as 
stated  in  his  bill,  but  denies  that  he  ever  made  any  contract  with  Ruther- 
ford for  it,  either  directly  or  indirectly.  He  says,  that  being  about  to  remove 
to  Louisiana,  Rutherford  requested  him  to  take  a  bond  for  twenty  dollars 
upon  one  of  his  debtors  residing  there  and  collect  the  money  for  him,  and 
presented  him  with  a  [272]  paper  to  sign  which  he  represented  to  be  a 
writing  specifying  that  if  the  money  was  not  collected  the  bond  should  be  re- 
turned. This  defendant  signed  said  paper  under  the  above  understanding, 
aad  no  other,  being  himself  illiterate  and  unable  to  read.    There  was  some 
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evidence  given  by  one  witness  that  Rutherford  produced  to  the  sheriff  an 
order  from  Shackler  to  make  him  a  deed  for  the  lot,  which  was  considered 
by  the  sheriff  and  others  insufficient  for  that  purpose ;  by  another,  that  he 
had  seen  a  small  paper  purporting  to  be  a  receipt  for  forty  or  fifty  shillings, 
the  price  of  the  lot  given  by  Shackler  to  Rutherford,  with  a  subscribing 
witness ;  by  a  third,  that  this  same  paper  which  he  also  had  seen,  was  a 
receipt  for  a  note  on  some  man  in  Louisiana  given  by  Shackler  to  Ruth- 
erford. The  order  itself  was  not  produced,  being  lost,  nor  a  copy  of  it. 
There  was  no  evidence -of  Shackler's  agency  as  stated  in  Rutherford's 
answer,  or  of  any  payment  by  Rutherford  to  the  sheriff  of  the  price  the  lot 
sold  for  at  the  sale.  The  <x)mplainant  showed  a  regular  title  from  the 
commissioners  of  the  town  of  Nashville  down  to  himself  by  deed.  In 
opposition  to  the  relief  in  this  case  prayed  by  the  complainant  in  his  bill, 
it  was  contended,  in  behalf  of  the  defendant,  Rutherford,  by  his  counsel, 
that  the  execution  of  a  writing  being  admitted  by  the  answer  of  Shackler, 
and  proof  having  been  given  of  it  by  two  witnesses,  and  this  paper  being 
of  a  nature  that  presumed  a  consideration  paid  the  defendant,  Rutherford, 
is  to  be  considered  a  purchaser  in  equity.  The  Court  is  of  opinion  that 
this  position  is  not  established.  All  the  three  witnesses  have  a  separate 
and  different  view  of  the  writing.  One,  that  it  was  an  order  on  the  sheriff 
to  convey.  This  is  contradicted  by  the  answer.  Another,  that  it  was  a 
receipt  for  money.  This,  also,  contradicts  the  answer.  The  third,  that  it 
was  a  receipt  for  a  note.  This  supports  the  answer.  And  none  of  them 
speak  with  certainty  as  to  the  real  import.  If  the  defect  of  uncertainty, 
[273]  and  the  other  defect  of  not  producing  the  subscribing  witness,  or 
accounting  for  his  non-production  were  removed,  as  the  testimony  relates 
to  different  contracts  still  it  is  only  one  witness  to. countervail  the  defend- 
ants' answer,  which  is  not  sufficient  proof  of  a  contract  Newland,  161. 
But  suppose  in  the  present  case  a  contract  had  been  proved  of  the  sale  of 
this  lot  by  Shackler  to  Rutherford,  and  a  valuable  consideration  paid  there- 
for by  Rutherford  to  Shackler,  and  to  such  a  contract  the  evidence  relates 
as  &r  as  it  goes,  if  it  amounts  to  any  thing ;  it  is  conceived  that  it  would 
not  support  the  case  Rutherford  has  made  in  his  answer.  He  there  claims 
by  contract  of  sale  under  execution  against  Elijah  Robertson,  at  which 
Shackler  acted  as  his  agent.  This  is  quite  different ;  and  for  him  to  suc- 
ceed, it  is  incumbent  upon  him  to  prove  the  same  agreement  he  hath  set 
forth,  for  if  the  agreement  proved  be  of  a  different  sort,  equity  ¥nll  not 
execute  it.  Newland,  162, 163  ;  Cowp.  330.  Decree  that  the  defendant, 
Rutherford,  has  not  any  such  claim  to  the  premises  mentioned  in  the  com- 
plainant's bill  as  entitles  him  to  a  conveyance  from  the  complainant  or 
Shackler,  and  that  the  persons  last  mentioned  be  for  ever  hereafler  exoner- 
ated and  discharged  from  said  claim  of  said  Thomas  Rutherford.  It  is 
further  ordered,  that  the  defendant,  Shackler,  be  at  liberty  to  recover  of 
the  complainant  all  such  sums  of  money  as  at  law  he  obtained  judgments 
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for  against  him,  and  as  specified  in  the  hill  of  complaint,  which  have  not 
yet  been  received  of  him.  It  is  further  ordered  that  the  costs  of  this  suit 
be  paid  by  Thomas  Rutherford. 


Kaahville.    February  Term,  1817. 
CHILDRESS  V.  HOLLAND. 

Upon  a  bill  filed  by  a  locator  for  a  specific  execution  of  a  contract  to  convey  him  a  portion 
of  the  lands  for  his  services,  if  the  snrvey  pnrsne  the  calls  of  the  entry  and  be  in  conformity 
therewith,  though  rather  disadvantageously  placed,  the  defendant  cannot  avail  himself  of 
the  circumstance,  and  be  permitted  to  allege  against  a  legal  execution  of  a  survey,  an 
unfaithful  execution  of  it  [This,  says  Mr.  Meigs,  Dig.,  p.  219,  may  well  be  doubted« 
And  see  Hall  tr.  Ross,  8  Hay.  200.] 

The  presumption,  arising  from  lapse  of  time,  of  the  waiver  or  abandonment  of  a  contract, 
may  be  rebutted  by  showing  sufficient  reasons  to  justify  or  excuse  the  delay.  And  the 
presumption  can  scarcely  arise  where  the  plaintiff  has  paid  the  full  consideration,  perr 
formed  all  on  his  side,  and  fully  entitled  himself  to  the  benefit  of  an  execution  fix>m  the 
other.    [Ace  Cooke,  185,  211.] 

When  there  are  discordant  calls  in  a  grant,  the  plat  attached  to  the  grant  is  admissible 
evidence  to  show  what  was  the  intention  of  the  State  as  to  locality.  [Ace.  M.  &  Y.  78; 
Cooke,  148, 162.] 

[274]  Whytb,  J.,  delivered  the  opinion  of  himself  and  Roanb,  J.  — « 
The  hill  states,  that  ])f£ark  Rohertson,  in  the  month  of  October,  1783,  agreed 
to  sell  two  locations  or  descriptions  of  land  of  5000  acres  each,  situated  on 
Duck  River,  and  Fountain  Greek,  in  the  Middle  District  of  the  State  of 
North  Carolina,  and  to  superintend  the  surveying  thereof.  The  said  James 
Holland  agreed  to  convey  to  said  Mark  Robertson  one  equal  fourth  part 
of  the  lands  to  be  secured  as  soon  as  titles  should  be  obtained.  And 
as  evidence  of  and  security  for  performance  of  said  agreement  said  James 
Holland  gave  his  bond  on  the  eighth  of  October,  1783,  in  the  penalty  of 
one  thousand  pounds  with  the  condition  following :  '<  That  whereas  the  said 
Mark  Robertson  hath  furnished  the  said  James  Holland  and  William  Gil- 
bert with  two  locations  containing  ten  thousand  acres,  upon  Duck  River 
and  Fountain  Creek,  and  also  is  fedthfully  to  superintend  the  surveying  of 
the  said  land,  and  provided  the  said  Holland  and  Gilbert  should  obtain  inde- 
feasible titles  to  the  same  by  virtue  of  said  entries  and  lands  when  surveyed, 
then  and  in  that  case  the  said  Holland  and  Gilbert  should  transfer  and 
convey  to  the  said  Robertson,  his  heirs  and  assigns  for  ever,  2500  acres  of 
the  said  land,  of  equal  value,  in  proportion  to  the  quantity,  then  the  above 
obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue."  Be- 
fore the  execution  of  ^e  bond,  the  entries  had  been  made  in  the  office  of 
John  Armstrong,  kept  at  Hillsborough,  in  the  following  words:  ''No.  421, 
twenty-fifUi  October,  1783,  James  Holland  5000  acres  in  Greene  county 
on  the  western  waters,  lying  on  Duck  River,  beginning  on  the  south  side 
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of  the  riyer,  about  a  mile  below  the  mouth  of  Fountain  Creek,  and  extend- 
ing up  both  sides  of  the  [275]  river  including  the  mouth  of  Fountain 
Creek,  for  complement  No.  542,  twenty-seventh  October,  1783,  Wil- 
liam Gilbert,  5000  acres,  on  the  western  waters,  on  both  sides  of  Fountain 
Creek,  on  the  south  side  of  Duck  River,  about  three  miles  above  the  mouth 
of  the  creek,  and  extending  up  both  sides  of  the  river  for  complement" 
These  entries  were  actually  surveyed  under  the  superintendence  of  Mark 
Robertson ;  and  grants  vesting  valid  and  indefeasible  titles  therein  issued 
the  tenth  of  July,  1788.  That  Holland  holds  still  of  the  lands  granted  to 
himself  about  1200  acres;  that  the  remainder  he  hath  sold  at  different 
times,  and  he  claims  the  land  granted  to  Gilbert,  but  by  what  title  is  not 
known. 

The  bill  then  states  Elijah  Robertson's  interest  in  a  large  number  of  land 
contracts,  and  among  others  in  Holland's  contract,  and  recovered  the  lands. 
That  Mark  Robertson  died,  and  left  his  wife  Mary,  and  James  Robertson 
executor  and  executrix,  who  proved  the  will,  and  in  1798  Elijah  Robertson 
died,  leaving  the  complainants  his  heirs-at-law.  That  on  the  25th  of  Sep- 
tember last,  said  Mary  having  before  intermarried  with  John  M'Nairy, 
and  said  John,  by  indorsement  on  said  bond  on  the  back  thereof,  with  their 
names  thereto  subscribed,  assigned  the  said  bond  to  John  Childress  in  trust 
for  the  complainants.  That  the  plaintiff,  Childress,  hath  applied  to  the  de- 
fendant to  convey  according  to  the  said  bond,  but  he  hath  failed,  and  prays 
a  specific  performance,  &c.  The  answer  states  that  on  the  declarations  of 
the  said  Mark,  that  said  two  locations  were  for  lands  of  the  first  quality, 
and  equal  in  value  to  any  in  the  western  country,  he  was  induced  to  enter 
into  the  contract,  and  signed  the  bond  of  the  import  of  that  in  the  bill 
stated,  and  for  many  years  after  ftdly  intended  to  execute  the  condition ; 
and  it  would  now  give  him  pleasure  to  do  so,  if  he  could,  in  justice  to  him- 
self. He  admits  Childress  applied  to  him  for  a  specific  execution  soon 
after  the  extinguishment  of  the  Indian  title,  but  from  his  solicitude  he  su»- 
pected  [276]  the  clum  was  not  good.  And  this  defendant  employed  Gen- 
eral Isaac  Roberts  to  survey  the  same,  when  he  discovered  the  deception, 
and  that  the  land,  instead  of  being  of  the  first  quality,  was  of  the  most  in- 
ferior quality ;  that  of  the  first  quality  there  were  not  three  hundred  acres ; 
and  of  the  whole,  not  one-half  fit  for  cultivation.  That  he  suggested  to 
said  Mark  that  to  avoid  bad  land  it  would  be  better  to  have  smaller  loca- 
tions; that  he  replied  nothing  would  be  gained  by  that,  and,  trusting 
to  these  and  similar  declarations  he  had  entered  into  the  bond.  That  he. 
now  knows  these  statements  are  false,  and  that  he  was  deceived ;  but  from 
the  lapse  of  tin^e  and  death  of  witnesses,  it  is  difficult  to  support  this  aver- 
ment ;  and  brings  before  the  Court  the  bond  and  the  faithful  surveying,  &e^ 
that  this  has  not  been  done,  but  is  fieu*  contrary  to  the  locations.  That  the 
Gilbert  tract,  according  to  his  opinion  and  the  law,  ought  to  have  been  ob- 
longed  up  the  creek.  That  by  oblong^ng  it  across  the  creek  it  afforded 
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Elijah  Robertson,  who  superintended  the  surveyhig,  an  opportunity  of  lay- 
ing a  warrant  not  located  there  for  himself,  and  thereby  takes  5000  acres. 
He  believes  there  are  no  interfering  claims  ;  but  that,  if  Mark  Robertson 
had  faithfully  superintended  the  surveying,  the  lands  would  have  been  of 
one-third  more  value.  He  charges  that  he  hath  been  deceived  and  injured 
by  the  surveying  so  as  to  enable  Elijah  Robertson  to  take  so  much  good 
land,  which  ought  to  have  been  included  in  his  survey.  The  defend- 
ant admits  he  offered  to  convey  2500  acres,  being  the  part  wrongfully 
taken  in  surveying,  which  was  refused ;  that  he  told  said  Childress  if  he 
intended  to  pursue  his  claim  to  bring  suit ;  but  why  protracted  till  now  he 
knows  not ;  that  said  offer  was  not  made  from  a  legal  or  equitable  obliga- 
tion, but  because  the  bond  was  not  worth  attending  a  suit  at  law  for.  He 
further  answers,  that  soon  after  the  entries  were  made  he  sold  three-fourths 
of  the  Holland  tract,  reserving  one-fourth  on  the  north-east  [277]  comer 
for  the  compliance  with  his  contract ;  but  when  he  discovered  the  imposi- 
tion he  settled  it  himself,  and  hath  improved  it  That  with  regard  to  the 
other  tract,  Gilbert  was  to  have  conveyed  to  him,  but  died  without  having 
done  so ;  and  thereafter  he  took  legal  means  to  realize  it  and  recovered 
judgments,  to  satisfy  which  the  land  was  sold  to  him  as  the  highest  bidder 
for  $3,050,  and  hath  the  sheriff's  deed,  which  he  believes  to  be  valid, 
and  that  he  hath  been  put  to  great  expense  in  securing  it 

Several  grounds  of  defence  are  taken  upon  argument  in  this  case,  some 
<^  which  are  predicated  upon  the  answer,  and  others  raised  upon  the  tes- 
timony. The  first  ground  is,  that  the  defendant  was  misled  by  the  misrep- 
resentations of  Mark  Robertson,  and  his  statements  before  the  purchase  of 
the  locations  in  saying  the  land  was  of  the  first  quality,  and  equal  to  any 
in  the  western  country ;  that,  by  these  declarations  and  averments  of  the 
said  Mark,  he  was  induced  to  enter  into  the  contract ;  that  the  fact  being 
that  these  locations  are  not  of  lands  of  the  first  quality,  he  was  deceived, 
and  therefore  not  bound  to  a  specific  execution.  To  prove  this  defence  and 
that  Mark  Robertson  made  these  representations,  the  deposition  of  Colonel 
Bei\jamin  Hemdon  is  relied  on,  which  states  that,  in  a  conversation  depo- 
nent had  with  General  James  Robertson,  relating  to  the  entering  lands  on 
Duck  River,  the  general  recommended  his  brother  Mark  as  knowing  the 
lands  better  than  himself,  and  introduced  the  said  Mark  to  this  deponent ; 
and  while  in  oon^cersation  relative  to  those  lands.  Major  James  Holland 
came  into  the  room,  and  much  was  said  about  the  quality  of  the  lands  of 
which  the  said  Mark  had  locations,  and  the  said  Mark  stated  to  the  depo- 
nent that  the  locations  he  was  then  selling  and  did  sell  to  him,  covered 
lands  of  the  first  quality ;  that  they  joined  lands  he,  the  said  Mark,  had 
located  for  Major  Holland,  which  he  said  was  first-rate  land.  This  is  the 
principal  passage  relied  upon;  and,  taken  in  conjupction  with  another 
[278]  which  I  shall  afterwards  notice,  constitutes  the  proof  on  this  part 
of  the  case.     I  cannot  see,  I  confess,  this  testimony  in  the  light  it  is  viewed 
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by  the  defendant,  as  giving  information  to  him  and  containing  a  descriiv 
Uon  of  the  lands  and  a  representation  of  their  quality  before  his  contract 
or  agreement  for  the  purchase  of  them ;  but  quite  the  reverse.  This  is  a 
conversation  between  Mark  Robertson  and  Hemdon,  which  took  place  at 
a  particular  time,  to  wit,  when  Mark  Robertson  was  selling  a  location  to 
the  deponent,  and  it  refers  to  an  antecedent  time  when  the  defendant's 
purchase  is  mentioned;  to  a  time  that  is  passed  then,  to  an  act  that  is 
done  and  finished  before  the  then  present  time  of  this  conversation.  The 
words  are,  had  located  for  Major  Holland,  or,  in  other  words,  had  sold  to 
Major  Holland.  It  is  too  late,  information  that  is  received  after  an  act  is 
done,  to  influence  the  agent  in  doing  that  act.  This  seems  to  me  to  be  the 
plain  and  obvious  meaning  of  the  deposition.  An  inference  was  attempted 
in  argument  to  bo  drawn  from  the  number  of  the  entries  of  Holland  and 
Herndon,  from  their  dates  and  relative  position  on  the  books  in  the  office, 
to  prove  that  this  conversation  must  relate  to  the  purchase  of  Holland,  as 
well  as  of  Herndon,  and  show  that  both  purchases  were  at  the  same  time. 
But  I  do  not  think  that  any  thing  material  is  to  be  derived  from  these  cir- 
cumstances. The  persons  intending  to  make  entries  in  Armstrong's  office 
were  there  some  time  before  it  opened,  for  the  purpose  of  being  prepared 
for  the  opening  and  to  be  ready  to  seize  the  first  opportunity  of  making 
their  respective  entries.  It  followed  that  those  who  were  not  provided  with 
locations  before  they  got  there  would,  according  to  circumstances,  supply 
themselves,  but  at  the  latest,  before  the  opening.  The  contracts  therefore 
for  the  locations,  tfi  a  certain  extent  at  least,  must  have  been  all  made  before 
the  first  entry  was  made ;  and  no  argument^  as  it  seems  to  me,  can  be 
drawn  from  their  position  on  the  entry-book  as  to  [279]  the  time  of  the 
purchase  of  the  location  by  the  enterer.  It  was  therefore  a  matter  of 
course  for  Mark  Robertson,  who  was  there  for  the  purpose  of  selling  loca- 
tions, to  do  so,  as  he  could  find  a  purchaser ;  and  no  inference  can  be  drawn 
from  the  nature  of  the  business  but  this  one,  that  the  sales  were  made  at 
some  time  or  other  before  the  opening  of  the  office  and  before  the  entries 
were  made.  The  other  part  of  the  deposition  on  which  reliance  is  placed 
is  the  following  question  by  the  defendant,  and  the  answer  thereto :  Do  you 
not  think  the  statement  made  to  me  by  the  said  Mark  Robertson,  respect- 
ing the  quality  of  said  lands,  was  sufficient  to  cause  me  to  believe  they 
were  first-rate  lands  ?  Now  these  statements  in  this  question  and  answer 
evidently  refer  to  the  conversation  between  the  depcment  and  Mark  Robert- 
son above  alluded  to  upon  the  deponent's  own  purchase,  stated  in  the  first 
part  of  the  deposition,  and  to  no  other  statement ;  and  alter  not  in  any 
manner  the  import  of  the  said  conversation,  which  has  already  been  ob- 
served upon.  The  answer  to  the  question,  it  is  true,  contains  the  opinion 
of  the  deponent,  but  that  has  no  bearing  on  the  ground  of  defence  it  is  in- 
troduced to  support.  It  is  to  be  remarked,  however,  that  the  answer  to  the 
question  corrects  and  negatives  one  part  of  the  question,  that  part  which 
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implies  the  etatement  is  made  to  Holland.  For  the  answer  says,  statements 
made  by  said  Mark  respecting,  &c.,  omitting  the  designating  words  ^  to 
you,**  which  wonld  have  been  responsive  to  the  question,  and  implies  the 
statements  were  made  to  the  deponent,  and  refers  to  ihe  former  conversa- 
tion,  which  in  its  turn  explains  this  mode  of  expression,  and  justifies  the 
correctness  of  the  exposition  now  given  to  it  From  this  view  of  Hern- 
don's  deposition,  that  the  description  of  the  land  therein  mentioned  was 
made  to  Hemdon  and  not  to  Holland,  upon  a  sale  of  a  location  to  Hemdon, 
and  evidently  snbseqaent  to  the  sale  to  Holland  of  his  locations  by  Mark 
Robertson,  [280]  it  cannot  be  said  that  he  was  indnced  thereby  to  enter 
into  the  contract  respecting  them  relying  upon  their  quality.  And  another 
drcumstance  exists  in  this  case  which  has  weight  with  me,  and  tends  to  prove 
that  my  understanding  of  the  above  deposition  of  Hemdon  is  a  correct  one.  It 
is  this :  that  if  these  representations  had  been  made,  and  such  as  are  charged, 
and  before  the  purchase,  how  are  we  to  account  for  the  manner  of  the  de- 
fendant afterwards  proceeding  in  the  contract,  by  entering  into  the  bond 
without  noticing  them  therein?  Can  it  be  supposed  that  so  important  an 
ingredient  in  the  substance  of  a  contract  was  not  known  to  him  ?  We  are 
not  to  suppose  any  such  thing ;  we  must  take  it  for  granted  that  it  did  not 
exist,  or  it  would  have  been  made  a  part  of  the  evidence  of  the  contract 
or,  in  other  words,  be  inserted  in  the  bond ;  and  it  is  to  be  mentioned  that 
it  is  nowhere  in  the  answer  expressly  charged  that  these  representations 
were  made  before  the  contract  or  purchase  of  the  locations,  but  only  before 
he  entered  into  the  bond.  If  it  had  been  his  agreement  to  have  first-rate 
land,  would  he  have  entered  into  the  bond  without  this  stipulation  ?  What 
could  have  induced  him  to  do  so  ?  He  was  not  circumvented  by  any  arti* 
fice,  he  was  not  surprised  by  any  accident,  he  was  not  under  any  pressure 
of  situation,  but  the  reverse ;  he  had  got  the  locations  and  his  entries  at- 
tached to  them  on  the  books  in  the  office ;  Mark  Robertson  might  be  said 
to  be  in  his  power ;  added  to  all  this  he  wrote  the  bond  himself,  and  was 
well  acquainted  with  the  legal  import  of  the  instrument ;  the  proof,  there- 
fere,  not  supporting  this  ground  of  defence,  it  must  faiL 

The  second  ground  of  defence  is,  that  Mark  Robertson,  attending  at 
Hillsborough  for  the  purpose  of  selling  locations,  is  to  be  considered  in  the 
same  light  as  if  he  had  got  the  warrants  to  locate  as  a  locator,  and  is  liable 
for  a  faithfel  discharge  of  his  duty.  That  these  numbers  being  early  ones, 
to  wit,  421,  442,  [281]  ought  to  have  been  laid  on  better  land.  It  is  in 
proo^  that  at  that  date,  to  wit,  in  1783,  it  was  generally  believed  that  all 
the  land  on  Duck  River  was  land  of  the  first  quality ;  that  being  covered  in 
many  places  with  cane,  and  then  untrodden  by  domestic  animals,  it  had  a 
much  better  appearance  than  afterwards,  when  it  had  been  inhabited  for 
some  time.  It  was  further  proved  that,  from  the  danger  justly  to  be 
apprehended  from  the  Indians,  the  knowledge  of  these  lands  was  not  par- 
ticular and  precise  as  at  an  after  period  when  danger  was  removed,  and 
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when  they  could  be  explored  at  leisure  and  in  safety*  It  was  fiirthor 
proved  that,  goug  a  distance  of  twenty  miles  west,  down  the  river,  almost 
every  tract  would  be  better,  that  going  a  like  distance  east,  up  the  river, 
every  tract  would  be  worse.  That  taking  the  land  upon  Duck  River  from 
head  to  foot,  it  was  an  average  tract  That  Fountain  Creek  was  a  largie 
creek ;  that  it  traversed  both  tracts  with  Silver  Creek  its  branch,  passing 
through  the  north-east  comer  of  the  Gilbert  tract,  and  entering  the  Holland, 
tract  near  the  south-east  comer,  and  running  into  Fountain  Creek  near  the 
centre  of  that  tract  That  on  these  creeks  were  several  mill-seats,  and 
also  one  on  Duck  River  on  the  Holland  tract  Taking  aU  these  circum- 
stances into  view,  I  cannot  say  that  the  locator  has  not  done  his  duty  in 
tills  instance.  A  perfect  knowledge  <^  the  country  at  that  day  was  not  ta 
be  expected,  and  with  less  than  this  it  might  have  been  supposed  that  Hol- 
land's tracts  stood  as  good  a  chance  as  any  for  good  land. 

A  third  ground  of  defence  is,  that  Mark  Robertson  did  not  superintend 
the  surveying  of  these  tracts  faithfully.  The  survey  of  the  Holland  tract 
began  275  poles  below  the  mouth  of  Fountain  Creek,  on  the  river,  and  ran 
south  80,  west,  ISO  poles,  thence  south  880  poles,  thence  east  820  poles, 
thence  north  1010  poles  crossing  Duck  River,  then  760  to  the  banning. 
If  the  second  line  was  extended  north  from  the  second  comer,  it  would 
pass  the  beginning  sixty  poles  [282]  distant  at  a  point  due  west  therefrom, 
which  would  be  near  the  river,  so  that  the  survey  covers  within  a  few  acres 
the  same  land  as  if  it  had  begun  one  mile  below  the  mouth  of  Fountain 
Creek.  The  Gilbert  tract  begins  in  the  south-west  corner  of  the  Holland 
tract,  and  rans  west  74  poles,  but  measures  94  poles,  then  south  696  poles, 
then  east  1220  poles,  crossing  Fountdn  Creek  at  a  little  upwards  of  two 
miles  from  the  south-west  comer,  then  north  to  Holland's  line  696  poles, 
then  west  to  the  beginning^^^rossing  Fountain  Creek  at  nearly  three  miles 
from  the  north-east  corner.  )  All  the  testimony  goes  to  show  that  the  Hol- 
land tract  could  not  be  laid  to  greater  advantage  ^an  it  has  been  d<me. 
With  regard  to  the  Gilbert  tract,  there  are  different  opinions,  scHue  that  if 
it  had  been  oblonged  up  the  creek  to  Kendrick's  ^ne,  it  would  have  been 
better ;  others,  that  the  difference,  if  any,  would  have  been  little,  paying 
due  respect  to  the  calls  of  the  entry.  It  seems  to  me  that  the  weight  of 
evidence  supports  the  latter  position,  and  that  I  am  not  authorized  to  say 
that  the  surveying  of  this  tract  hath  not  been  faithfully  superintended* 
And  further,  this  conclusion  I  should  feel  myself  bound  to  draw  from  the 
testimony,  if  the  party  were  permitted  by  law  to  direct  the  outline  of  the 
survey  in  any  ratio  he  pleased  between  a  square  and  an  oblong,  having 
proper  regard  to  the  calls  of  the  entry.  But  according  to  the  case  of  Ken* 
dricks  and  Dallum  ^  in  this  court,  if  the  party  by  his  entry  does  not  express 
the  figure  of  his  survey,  and  the  entry  instructed  the  surveyor,  he  has  no 
right  afterwards  to  interfere  and  say,  Such  is  the  figure  I  wish  the  plat  to 

1  1  Tenn.  489;  Cooke,  220. 
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Ibrm.  If,  therefore,  the  plat  in  this  ease  had  been  rather  disadvaiitageoady 
placed,  yet  being  legal,  pursuing  the  calls  of  the  entry  and  in  conformity 
thereto;  the  defendant  could  not  avail  himself  of  this  circumstance,  and  be 
permitted  to  allege  against  a  legal  execution  of  a  survey  an  unfoithfnl 
execution  of  it.  Add  to  this,  he  made  the  entries  himself  before  he  entered 
into  the  bond,  and  [288]  in  contemplation  of  law  was  bound  to  know  how 
they  would  be  surveyed. 

The  next  point  made  by  the  answer  is,  that  the  pkuntiff 's  claim  at  this 
distance  of  time  came  too  late  to  be  sustiuned  by  the  Court.    That  admit- 
ting he  once  had  a  right  to  come  into  this  court  for  a  specific  execution,  the 
tailing  for  so  great  a  length  of  time  to  exert  this  right,  precludes  him  from 
the  remedy  prayed  for,  and  leaves  him  to  his  redress  at  law  if  any  he  has. 
The  facts  are,  that  at  the  time  these  entries  were  made,  Mark  Robertson 
was  a  citizen  of  this  plaee,  and  so  continued  till  his  death,  and  also  the 
complainants  were  at  the  death  of  said  Mark,  and  still  are  citizens  ci  this 
place.    The  defendant  was,  at  the  date  of  these  entries,  a  citizen  of  the 
State  of  North  Carolina,  and  so  continued  until  he  removed  to  this  State 
about  the  year  1807, 1808,  or  1809.     That  in  the  year  1792  he  was  here 
a  short  time  upon  business,  when  application  was  made  to  him  for  a  spe- 
cific performance  of  the  present  contract,  which  was  not  complied  with. 
That  after  his  removal  into  this  State  he  was  applied  to  in  like  manner, 
and  even  pressed  upon  the  subject,  but  he  evaded  it ;  one  of  their  applica- 
tions was  made  by  Judge  M'Nairy ;  the  defendant  resisted  by  alleging  he 
could  not  be  compelled  beyond  the  penalty  of  his  bond.    The  present  suit 
was  brooght  soon  after  the  defendant  was  vested  with  the  legal  title  to  the 
Gilbert  toact.     For  the  defendant,  on  thia  point,  were  cited  and  relied  on, 
2  Powel,  260 ;  Newknd,  224 ;  4  DaU.  347 ;  Yem.  633.    The  principle  in 
Powel  is,  that  where  one  party  has  trifled,  or  shown  a  backwardness  in 
performing  his  part  of  the  agreement,  or  has  lain  dormant  for  many  years, 
equity  considers  this  a  good  objection  to  a  specific  performance  in  fevor  of 
such  an  one ;  especially  if  circumstances  are  altered  in  the  mean  time. 
Newland  nearly  the  same  says,  that  where  the  plaintiff  has  consumed  con- 
siderable time  in  unnecessary  delay,  the  Court  will  not  consider  him  enti* 
tied  to  a  specific  performance,  especially  where  a  material  [284]  alteration 
has  taken  place  in  the  value  of  the  property  which  is  the  subject  of  the 
contract.    My  opinion  is,  that  these  authorities  do  not  apply  to  the  present 
ease.     It  does  not  appear  that  the  plaintiff  has  shown  a  baekwardness,  and* 
permitted  his  claim  to  lie  dormant  further  than  what,  by  the  circumstances 
of  this  case,  may  be  £urly  accounted  for.    The  grants  issued  in  1788,  in 
1792  the  defendant  came  into  this  State  for  the  first  time  afterwards.     He 
was  then  applied  to  for  a  specific  execution.     Upon  his  removal  into  this 
State,  he  was  applied  to  for  the  same  purpose,  and  even  ui^ged  upon  the 
occasion,  and  finally  suit  was  brought  witlun  a  short  time  after  he  had  pro- 
cared  a  legal  title  to  the  Gilbert  tract,  and  became  enabled  to  perform  his 
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contract  specifically.  Bat  why  is  it  said  in  the  hooks  that  time  raises  an 
objection  to  a  specific  performance  ?  Because,  say  they,  in  one  dass  of 
cases,  it  is  evidence  of  a  waiver  or  an  abandonment  of  the  contract  But 
what  kind  of  cases  wiU  raise  this  presumption,  and  furnish  a  justification 
for  the  Court  to  take  this  ground  ?  Surely  not  this  kind,  where  the  plain- 
tiff has  paid  the  full  consideration,  has  performed  all  on  his  side,  and  fully 
entitled  himself  to  the  benefit  of  an  execution  from  the  other.  It  would  be 
an  extraordinary  presumption  this,  indeed,  and  such  as  no  case  introduced 
warrants.  The  authorities  when  looked  into  show  this :  that  upon  a  con- 
tract for  the  purchase  of  an  estate  generally  some  deposit  is  made  by  the 
vendee,  which  he  forfeits  if  he  files  from  the  contract,  or  if  the  vendor  fiies 
the  vendee  takes  his  deposit  back  again ;  but  if  either  party  insist  upon  a 
specific  execution,  then  time  is  taken  into  view  as  an  evidence  of  a  waiver 
by  the  party  applying  or  the  plaintiff.  It  is  but  a  presumption  of  waiver, 
however,  and  may  be  rebutted  by  accounting  for  it,  by  assigning  sufficient 
reasons  to  justify  or  excuse  the  delay ;  as  a  correspondence  respecting  the 
title,  clearing  the  title,  and  taking  the  necessary  steps  for  this  purpose ; 
and  in  such  cases,  [285]  if  the  plaintiff  hath  not  practised  unnecessary 
delay  in  making  out  his  title,  the  Court  will  not  refuse  him  a  specific  per- 
formance because  he  afterwards  suffers  a  period  of  time  to  elapse  before  he 
files  his  bill,  which,  in  case  it  had  passed  before  he  had  taken  steps  to  per- 
fect his  title,  would  have  been  an  obstacle  to  such  relief.  Newland,  242, 
247.  But  this  appears  to  be  the  doctrine  only  in  those  cases  where  the 
claim  for  specific  execution  rests  upon  the  circumstances  of  contract  only 
without  payment  of  the  consideration.  That  time  is  considered  as  evidence 
of  abandonment  Its  application  belongs  not  to  such  a  case  as  the  one 
under  consideration ;  as  little  application  has  that  dass  of  cases  cited  where 
time  joined  to  other  drcumstances,  without  reference  to  the  question  of 
abandonment^  is  of  material  consideration.  This  happens  where,  after  the 
time  for  the  performance  of  the  contract,  circumstances  happen  materially 
affecting  the  value  of  the  property  or  the  benefit  of  the  contract  As  in 
saies  of  reversions  or  remainders,  as  the  case  from  2  Vernon  is ;  for,  by 
the  dropping  of  a  life,  the  value  may  be  particularly  affected ;  and  besides, 
these  'contracts  are  induced  by  the  pressure  of  the  want  of  ready  money. 
And  were  the  plaintiff  permitted,  after  lying  by,  speculating  upon  events, 
and  heightening  the  necessities  of  his  vendor  by  delay  to  claim  a  specific 
execution,  it  would  operate  the  greatest  injustice.  Newland,  244, 249.  But 
these  principles  have  no  reference  to  the  present  case.  The  present  and 
past  value  of  these  lands  has  no  relation  to  the  circumstances  of  the  par- 
ties. The  plaintiff  was  not  lying  by  from  the  accruing  of  his  right  to  the 
introduction  of  his  suit,  speculating  upon  events ;  he  was  not  in  the  interim 
profiting  by  the  use  of  the  purchase-money,  and  calculating  whether  it 
would  be  most  advantageous  to  enforce  the  contract  or  to  abandon  it  He 
had  paid  the  purchase-money  or  its  equivalent,  performed  the  services  for 
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tbe  most  part  at  the  very  oommencement  of  the  business.  His  equitable 
right  was  coeval  mth  [286]  the  defendant's  legal  right,  and  the  substance 
of  the  contract  was  the  land ;  and  better  or  worse,  advantageous  or  other* 
wise,  with  regard  to  the  penalty  of  the  bond,  he  was  compelled  to  take  it ; 
and  the  defendant  had  a  right  to  enforce  it,  even  after  judgment  at  law,  if 
the  plaintiff  had  so  proceeded  by  a  decree  of  this  court,  which  must  have 
viewed  the  same  as  the  essence  of  the  contract,  and  the  penalty  as  the 
security  only  of  the  party  for  a  performance.  I  cannot  therefore  see,  upon 
the  authorities  cited,  and  the  principles  contained  in  them,  that  the  com- 
plainants are  precluded  upon  this  ground  of  defence,  from  the  assistance  of 
this  court  as  prayed  by  their  bill. 

The  next  ground  of  defence  Is  not  founded  on  the  answer,  but  raised 
by  the  counsel  upon  the  &ce  of  the  grant  to  the  Gilbert  tract.  The 
fourth  line  of  that  tract,  proceeding  from  the  south-east  corner,  calls 
to  run  north  696  poles  to  Holland's  line.  This  course  and  distance 
forms  a  line  at  right  angles  with  the  southern  boundary  line,  and  of 
equal  length  with  the  western  boundary  line.  But  by  distinguishing 
the  course,  and  running  from  the  south-east  comer  to  Holland's  line 
it  would  form  an  acute  angle  with  the  southern  boundary  line,  and  would 
strike  Holland's  line  at  a  point  320  poles  west  from  the  termination  of 
the  line  run  north,  making  a  difference  in  the  quantity  of  679  acres. 
The  plat  annexed  to  the  grant  exhibits  the  said  north  line,  and  from  its 
termination  a  line  due  west  to  the  beginning,  which  line  reaches  Holland's 
tract  at  320  poles,  and  thence  west  to  the  beginning,  is  the  common  line  of 
both  tracts.  Upon  these  fisu^ts  it  is  contended  by  the  defendant's  counsel 
that  the  grant  does  not  cover  the  land  contained  in  the  survey,  and  that 
therefore  that  part  of  the  condition  of  the  bond  is  not  complied  with  which 
stipulates  that  Holland  and  Gilbert  should  obtain  indefeasible  titles  to  the 
land.  To  this  it  was  answered  by  the  plaintiff's  counsel  that  the  case  in 
the  Supreme  Court  of  the  United  States  upon  a  question  respecting  lands 
in  Sequatchie  valley  [287]  governed  this  case.  It  was  said  it  was  there 
decided  that  the  plat  appended  to  the  grant  controlled  the  call  of  the  grant. 
The  existence  of  this  case  does  not  seem  to  be  questioned,  but  its  authority 
as  binding  in  this  court  It  is  true  its  authority  is  not  conclusive,  but  I 
must  see  my  way  very  clearly  in  the  opposition  to  decide  contrary  to  such 
a  very  respectable  opinion.  Independent  of  this  ground,  can  it  be  said 
really  that  substituted  titles  have  not  been  made  to  Holland  and  Gilbert 
on  these  entries  ?  There  is  at  most  an  informality,  but  I  cannot  see  how 
this  could  be  taken  advantage  of  by  any  person  to  the  prejudice  of  the 
defendant,  without  the  greatest  and  most  wilful  negligence.  The  Act  of 
1801,  c  101,  makes  the  defendant's  deed,  if  according  to  the  calls  of  the 
grant  evidence,  notwithstanding  of  the  sale  and  transfer  to  him  of  the  land 
intended  to  be  gp*anted,  and  authorizes  him  at  any  period  to  have  the  cor* 
reotion  of  the  grant  made.    I  should  hesitate  much  if  this  cause  turned 
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upon  tbis  point  before  I  could  be  led  to  say  tbat  under  these  circumstances 
the  title  is  not  substantially  indefeasible.  The  meaning  of  the  clause  in 
the  condition  by  the  parties,  as  it  seems  to  me,  was  to  secure  against  con* 
f  icting  older  claims,  and  thus  the  defendant  has  viewed  it,  lor  til&  makes 
no  point  of  defence  of  this  by  his  answer.  The  objection  amounts  to  this  : 
the  word  opposite  is  left  out  by  mistake ;  for,  supply  this  word  and  it  is 
formally  correct,  and  would  then  read  thus:  north  696  poles  opposite  the 
Holland  line. 

Decree  for  the  plaintiff* 

ITashyJlle.   February  Tenxiy  1817. 
JAMES  CLINTON'S  LESSEE  v.  REUBEN  M'CLARIN. 

The  survey  cannot  be  given  in  evidence,  in  ejectment,  to  show  the  inception  of  the  title,  as 
between  an  occupant,  and  a  claimant  under  a  common  right.  [See  Donegan  v.  Taylor, 
6  H.  601 ;  Thompson  v.  Norwood,  Cooke,  846.] 

No  part  of  an  occupant  claim  less  than  the  whole  can  be  assigned,  so  as  to  entitle  the  assignee 
to  the  benefit  of  his  assignment,  in  an  action  of  ejectment  by  the  person  having  a  grant 
for  the  whole  occupant  daim.    If  there  be  any  remedy  for  such  assignee,  it  is  in  equity. 

[288]  Whtte,  J.y  delivered  the  opinion  of  himself  and  the  special  judge, 
Habbis.  —  This  was  an  action  of  ejectment  tried  at  March  term,  1815,  of  the 
Grcuit  Court  of  Bedford  County.  And  it  appeared  from  the  record  that 
Dorcas  Merchant,  bj  virtue  of  an  actual  settlement,  cm  the  12tli  day  of  Sep- 
tember, 1807,  was  entitled  to  an  occupant  claim  of  800  acres.  That  on  the 
Idth  of  March,  1808,  a  survey  of  this  occupant  claim  was  made  for  300  acres, 
and  on  the  12th  of  September,  1810,  an  entry  was  made  in  her  name  and 
a  grant  issued  thereon  to  James  Clinton.  It  appeared  also  that  on  the 
12th  of  September,  1809,  Reuben  M'Clarin  entered  100  acres,  not  an 
occupant  right  by  special  entry,  and  obtained  a  grant  thereon,  dated  the 
17th  of  June,  1812.  That  the  land  contained  in  this  last  grant  to  M'Clarin, 
is  covered  by  and  included  within  the  bounds  of  the  former  grant  to  Clinton. 
It  also  appeared  that  Dorcas  Merchant  and  her  husband  Richard  Venable, 
on  the  26th  of  December,  1809,  assigned  the  whole  of  the  interest  to  this 
occupant  claim  to  John  Merchant,  and  on  the  29th  of  December,  1809, 
John  Merchant  assigned  to  James  Clinton  135  acres  of  it  by  metes  and 
bounds,  and  on  the  17th  of  February,  1810,  he  assigned  100,  another  part 
thereof,  to  Reuben  M'Clarin.  Upon  the  trial  of  this  cause,  it  appears  by 
two  bills  of  exceptions,  signed  and  made  part  of  Uie  record,  that  the  plain^ 
tiff  had  read  in  evidence  his  grant  for  the  land  in  controversy,  dated  the 
I5th  of  December,  1810,  and  the  entry  on  which  it  was  founded,  dated 
12th  of  December,  1810,  and  proved  the  defendant  in  possession  within  the 
bounds  oi  his  grant.  The  defendant  having  read  his  grant  covering  the 
land  in  controversy,  [289]  dated  the  17th  of  June,  1812,  and  his  entry 
on  which  it  was  founded,  dated  the  12th  of  September,  1809,  and  was 
special ;  he,  the  plaintiff,  then  offered  to  read  in  evidence  the  survey  made 
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hy  and  in  the  name  of  Dorcas  Merchant  to  indude  her  oecapant  claim  for  the 
purpose  of  making  his  tide  relate  back  to  the  date  of  the  snrvej,  which  was 
objected  to  by  the  defendants  counsel,  bat  was  overruled  by  the  Couii;,  who 
permitt^^d  it  to  be  received  as  evidence  of  title  for  the  purpose  above  men- 
tioned.   The  defendant  then  offered  in  evidence  the  assignment  of  Dorcas 
Merchant  and  her  husband  Richard  Venable  to  John  Merchant,  and  from 
John  Merchant  to  himself  for  100  acres,  and  offered  to  prove  that  the  assign- 
ment included  the  land  covered  by  his  grant,  to  which  the  plaintiff's  counsel 
objected,  but  the  Ck)urt  permitted  them  to  be  received  in  evidence.  The  plain- 
tiff's counsel  next  moved  the  Court  to  charge  the  jury  first,  that  the  plain- 
tiff's  grant  must  relate  to  the  occupant  survey  and  give  title  to  the  plaintiff 
from  the  18th  of  March,  1808,  being  the  date  thereof    Secondly,  that  neither 
,  the  plaintiff's  grant  or  defendant's  grant  could  be  connected  with  said  assign- 
ments.   Thirdly,  that  none  of  the  said  assignments  ought  to  have  any  effect 
in  this  case.    Fourthly,  the  plaintiff's  grant  could  not  be  deemed  void, 
because  he  had  not  proved  the  occupant's  daim  assigned  to  hinu    The 
Court,  in  his  charge  to  the  jury,  stated  that  the  plaintiff  had  produced  a 
grant  for  300  acres  of  land  prior  in  date  to  that  of  the  defendant,  and  the 
defendant  had  proved  an  entry  of  older  date  than  the  [^ntiff 's  grant,  which 
was  admitted  to  be  special  for  the  same  land  covered  by  his  grant  for  100 
acres,  and  that  he  was  in  possession  of  no  other  land  within  the  bounds  of 
the  plaintiff's  grant  than  was  included  in  his  own  grant  and  entry.    That 
the  defendant's  grant  coupled  with  his  entry  so  made  prior  to  the  date  of 
the  grant  to  the  plaintiff,  would  by  the  general  law  give  him  a  good  title. 
The  plaintiff,  however,  claims  a  right  to  avail  himself  of  a  special  [S90] 
privilege  allowed  by  law  to  occupants,  and  has  produced  a  survey  made  for 
Dorcas  Merchant  as  an  occupant,  on  the  18th  of  March,  1808,  prior  to  the 
entry  of  the  defendant.     That  he,  the  judge,  was  very  doubtful  whether  a 
survey  made  on  an  occupant  claim  could  be  given  in  evidence  in  a  court  of 
law,  but  as  on  argument  it  had  been  admitted  by  the  Court,  the  jury,  on  the 
present  trial,  ought  to  consider  it  as  having  been  properly  admitted.    That 
the  survey,  as  connected  with  the  grant,  would,  as  against  the  defendant,  be 
considered  as  presumptive  evidence  of  a  good  title,  not  only  from  the  date 
of  the  survey,  but  from  the  date  of  the  law  giving  a  preference  to  occupants, 
but  that  this  presumption  might  be  destroyed  or  defeated  by  contrary  proof. 
This  led  to  an  inquiry  into  the  right  of  occupancy,  which  must  necessarily 
be  by  oral  or  written  testimony  not  of  record.     It  is  admitted  that  Dorcas 
Merchant  was  seated  on  the  land  included  in  the  plaintiff's  grant,  on  the 
12th  of  September,  1807,  and  had  an  occupant  claim  to  300  acres.    This 
personal  right  or  privilege  may  by  law  be  transferred.    The  judge  further 
stated  that  the  principal  point  to  be  determined  by  the  jury  from  the  evi- 
dence was,  whether  the  occupant  right  of  Dorcas  Merchant  to  the  100  acres 
in  dispute  was  vested  in  the  plaintiff  or  not    If  they  found  from  the  evi- 
dence it  was  vested  in  the  plaintiff,  then  his  title  to  this  land  would  be  the* 
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best,  and  ought  to  prevail  in  this  suit.  If,  on  the  contrary,  they  found  from 
the  evidence  that  the  occupant  right  was  vested  in  the  defendant,  the  plain- 
tiff ought  not  to  recover,  or  turn  him  out  of  possession.  That  if  any  person 
make  a  special  entry  for  land  to  which  another  is  entitled  by  the  law,  giving 
a  preference  to  occupants  before  the  time  allowed  to  occupants  to  survey  or 
apply  their  warrants  has  expired,  and  such  enterer  should  purchase  the  claim 
of  the  occupant,  it  is  not  necessary  for  him  to  procure  his  grant  as  an  occu- 
pant ds^nxy  but  having  by  his  purchase  [291]  extinguished  the  occupant 
claim,  he  may  go  on  and  obtain  a  grant  on  his  entry,  and  his  title  will  be  as 
good  as  if  no  occupant  claim  had  ever  existed.  And  the  judge,  except  so 
far  as  before  stated,  did  not  state  to  the  jury  that  said  assignment  ought  not 
to  have  any  effect  in  this  case ;  and  he  did  not  state  to  them  that  said  assign- 
ment could  not  be  connected  with  either  of  said  grants ;  and  he  did  not  state 
to  the  jury  that  the  grant  of  the  plaintiff  cou^d  not  be  deemed  void,  merely 
because  the  plaintiff  had  not  proved  on  this  trial  an  assignment  of  the  occu- 
pancy to  him  before  the  emanation  of  said  grant  And  the  plaintiff,  by  his 
counsel,  excepts  to  the  admission  of  said  assignments  in  evidence,  and  to  the 
opinion  of  the  Ck)urt  as  above  stated. 

Upon  this  record  several  questions  are  presented  for  the  opinion  of  the 
Court,  one  is  whether  the  plaintiff,  upon  his  grant  and  entry,  is  entitled  to 
prevail  against  the  defendant's  grant  and  entry.  The  entry  of  the  plaintiff, 
made  the  12th  of  December,  1810,  shows  it  is  upon  an  occupant  daim  for 
dOO  acres.  The  Act  of  1807  gives  the  right  of  preference  to  an  actual 
settler,  and  in  possession  on  the  12th  of  September,  1807,  for  the  space  of 
two  years  from  and  after  the  passage  of  the  act.  And  by  the  Act  of  April, 
1809,  the  term  of  securing  occupant  claims  is  extended,  and  two  years 
from  the  third  day  of  December,  1809,  is  allowed  to  obtain  grants  for  such 
lands  as  may  have  been  surveyed  and  returned  to  the  surveyor's  office, 
under  the  authority  of  any  former  law.  The  plaintiff's  grant  issued  on  the 
Idth  of  December,  1810,  on  this  entry  recognizing  it  as  an  occupant  daim. 
Upon  the  face  of  this  entry  and  grant,  a  complete  title  is  exhibited,  and 
must  authorize  the  plaintiff  to  recover  if  the  defendant  does  not  show  a 
better.  What  title  does  he  show  ?  A  common  entry  dated  the  12th  of 
September,  1809,  and  a  grant  thereon  on  the  17th  of  June,  1812.  In  com- 
mon cases  this  latter  title  would  prevail  by  the  decisions  of  this  court,  that 
is,  if  the  plaintiff's  daim  was  on  a  [292]  common  warrant,  unattached  to 
an  occupant  claim,  but  being  so  attached,  the  Acts  of  1807  and  1809  give 
it  a  preference  for  a  certain  time  to  all  other  daims.  And  within  this  time 
the  plaintiff  hath  obtained  his  grant,  and  claims  the  benefit  of  the  law. 
Hence  another  question  arises :  how  ought  this  occupant  daim  to  appear 
by  proof?  By  parol  evidence  given  in  the  cause?  Or  doth  the  entry  and 
grant  sufficiently  show  this  ?  It  is  admitted  on  the  record  that  Dorcas 
Merchant  was  an  actual  iettler  and  in  possession  pursuant  to  the  requisi- 
tions of  the  Act  of  1807.  But  I  am  of  opinion  that  the  entry  and  grant 
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are  sufficient  evidenoe  of  this,  and  that  after  a  grant  hath  issued  on  an 
oocapant  daim,  it  must  be»  deemed  and  taken  to  have  properly  issued,  and 
that  the  officers  of 'the  government,  intrusted  bj  the  law  to  make  out  the 
different  parts  of  the  title,  would  not  have  done  so  unless  it  had  been  cor- 
rect conduct  to  do  sa  By  the  Act  of  1807,  the  surveyor  is  directed  upon 
application  to  survey  the  occupant  claim.  It  must  be  presumed  that  he 
was  made  satisfied  with  the  justness  or  correctness  of  the  claim  before  he 
proceeded  to  make  the  survey.  The  law  has  not  pointed  out  any  mode 
by  which  the  justice  or  correctness  of  ihe  daim  previous  to  the  application 
of  the  party  to  the  surveyor  to  make  the  survey,  shall  be  ascertained ;  it 
therefore  follows,  as  he  is  directed  to  do  the  first  act  upon  the  claim,  he 
must  be  the  judge  of  the  correctness  of  the  daim.  For  it  never  could  be 
supposed  that  the  legislature  intended  their  surveyor  to  make  occupant 
surveys,  merely  upon  request  of  a  party  alleging  a  right  thereto^  without 
the  power  of  their  officer  to  examine,  and  in  the  exercise  of  that  power  to 
control  improper  applications.  This  power  of  this  officer  is  further  illus- 
trated by  the  act  in  the  same  section  pointing  out  his  duty  upon  making  the 
entries  on  these  claims.  He  is  directed  upon  the  party's  procuring  a  good 
and  valid  warrant  and  delivering  the  same  to  him,  to  enter  the  said  warrant, 
[293]  &c.  Who  IB  to  judge  of  the  goodness  or  validi^  of  the  warrant  ? 
Not  the  party,  surely,  more  than  in  the  case  of  the  claim,  but  the  surveyor. 
No  particular  person  or  mode  being  pointed  out  to  ascertain  this,  it  follows 
of  course  it  must  be  done  by  the  person  who  is  directed  to  act  upon  it ; 
that  is,  the  surveyor.  It  surely  never  could  be  intended  to  be  a  question 
for  the  judiciary  after  the  grant  issued,  to  examine  into  the  consideration 
thereof  and  determine  the  &ct  of  settlement,  the  very  first  commencement 
of  the  business,  and  what  very  opportunely  and  properly  could  be  done  by 
the  surveyor,  the  officer  of  the  government,  who  is  qualified  to  be  a  compe- 
tent judge,  and  whose  opinion  and  act  should  be  condusive  thereon.  Again, 
what  differs  the  case  of  an  entry  and  grant  upon  an  occupant  daim,  from 
an  entry  and  grant  upon  a  pre-emption  guard  right  or  military  warrant ; 
when  these  claims  confiict  with  each  other,  it  is  settled  you  cannot  deduce 
your  tide  by  going  further  back  than  the  entry.  When  the  legal  title  is 
completed  by  entiy  and  grant  thereupon  according  to  the  forms  of  law,  all 
circumstances  anterior  in  point  of  time  are  presumed  which  the  law  required 
to  exist,  to  authorize  the  making  of  the  entry,  and  emanation  of  the  grant 
thereupon.  In  the  case  of  pre-emption  after  entry,  the  having  settled  and 
made  an  improvement  within  the  military  reservation  previous  to  the  1st  of 
June,  1780,  which  gives  the  right  of  pre-emption,  is  not  inquirable  into. 
So,  after  entry  upon  a  guard  right,  the  service  performed  by  the  party, 
upon  a  confiicting  claim,  cannot  be  denied  and  averred  against,  neither  is 
he  bound  to  prove  them.  In  like  manner,  aft«r  an  entry  upon  a  military 
claim,  every  thing  necessary  to  support  the  right  is  considered  to  be  estab- 
lished*   That  the  party  was  a  soldier  regularly  enlisted ;  that  he  performed 
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the  doty  of  his  station,  and  was  regularlj  discharged ;  and  it  is  expedient 
it  should  be  so ;  the  nature  of  human  affairs  requires  it  There  must  be  a 
stopping  place  for  inquiry ;  [294]  a  point  beyond  which  proof  cannot  go, 
otherwise,  the  object  of  legal  investigation  would  be  defeated  and  men's 
rights  be  lost  in  infinity  of  circumstances*  For  example,  suppose  upon  a 
question  between  two  military  claims,  it  were  competent  to  go  beyond  the 
entry  and  contest  the  feet  of  service,  the  quantum  of  service,  the  regularity 
of  the  discharge,  or  any  of  those  essential  particulars,  the  aggregate  of 
which  constitute  the  claim.  Now  at  the  distance  of  thirty-four  years  at 
the  least,  after  these  things  took  place,  how  difficult,  how  vexatious,  or 
rather  how  impossible  would  it  be  to  produce  any  thing  like  satisfactory 
proof  in  one  case  amongst  many.  It  could  not  be  done.  Hence  the  law, 
by  the  decisions  of  our  courts,  adapting  itself  to  the  state  of  society  and 
the  circumstances  of  the  country  has  deemed  it  expedient  to  foreclose  all 
inquiry  and  investigation  at  law  beyond  the  entry.  And  does  not  the  same 
reasoning  apply  to  occupant  claims,  and  in  them  to  the  exclusion  of  all 
circumstances  previous  to  the  entry.  In  my  opinion  it  does.  The  simi- 
larity between  settlement  rights  of  pre-emption,  given  by  the  Act  of  1782, 
c.  3,  §  7,  and  ihe  occupant  right  of  actual  settlement,  given  by  the  Act  of 
1807,  c.  2,  §  36,  i»  so  great  that  the  difference  is  not  distinguished,  except 
that  the  one  is  more  recent  than  the  other.  I  cannot  therefore  see  any 
reason  why  the  rule  of  decision  in  both  should  not  be  the  same.  It  is 
therefore  the  opinion  of  this  court  that  the  entry  and  grant  of  the  plaintiff 
appearing  on  the  face  of  them,  to  be  for  an  occupant  daim,  must  be  deemed 
and  taken  to  be  such,  and  to  have  relation  to  the  commencement  of  the 
right  on  the  12th  of  September,  1807,  and  to  have  the  preference  to  all 
conflicting  claims  upon  common  warrants  from  that  time.  But  it  is  argued 
by  the  defendant  in  error,  that  in  fiEict  he  is  an  assignee  of  a  part  of  the 
occupant  claim  of  Dorcas  Merchant,  to  wit,  to  the  amount  of  100  acres, 
which  is  included  within  and  covered  by  his  grant.  And  although  his 
entry  and  grant  do  not  show  [295]  this,  being  founded  upon  a  common 
warrant ;  and  although  the  assignment  is  only  an  act  in  pats  ;  yet  it  extin- 
guishes the  right  of  the  occupant  claim  pro  tanto  ;  and  this  it  is  competent 
for  the  defendant  to  show  in  ejectment 

To  ascertain  whether  this  ai^ument  be  correct,  it  will  be  necessary  to 
examine  how  far  and  for  what  purposes  the  law  takes  notice  of  assignees  of 
occupant  claims.  By  the  Act  of  1806,  c.  3,  §  2,  the  settler  or  his  assignee^ 
has  given  to  him  a  preference  of  entry,  upcm  complying  with  certain  condi* 
tions.  Where  the  assignee  of  the  occupant  is  so  fax  taken  notice  of  as  to 
be  entitled  to  have  an  entry  made  in  his  own  name  and  upon  a  proper  case^ 
the  Court  must  so  fieir  regard  him  as  an  assignee  and  respect  his  rights.  As 
upon  a  caveat,  which  was  done  at  Carthage  last  term  in  the  case  of  Morris 
and  Gilliam.  But  under  this  act  after  the  entry  he  ceases  to  appear  as  an 
assignee  of  the  occupant  claim.  The  entry  settles  and  disposes  of  all  the 
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iBtermediate  qaestions,  whether  adjudicated  upon  by  the  common  officer 
for  this  purpose,  to  wit,  the  surveyor  or  by  another  tribunal  upon  a  caveat. 
In  either  case,  the  entry  under  the  act  (I  speak  of  it  after  adjudication,  for 
before  it  is  not  a  complete  act)  fixes  the  right  of  the  occupant  claim,  and 
rests  upon  the  same  foundation  of  all  other  entries,  being  the  first  step  of 
the  title  noticed  in  a  court  of  law.  The  next  act  noticing  occupant  claims^ 
is  1807,  c  2,  §  S6^  which  gives  to  the  person  having  an  actual  settlement^ 
and  seated  himself  ou  vacant  land,  and  been  in  possession  thereof  on  the 
12th  of  September,  1807,  a  preference  for  two  years,  &c«,  to  include  his 
improvement.  The  act  goes  on  and  prescribes  several  regulations,  and 
amongst  others,  that  upon  the  occupants  delivering  to  the  surveyor  a  good 
and  valid  warrant  it  shall  be  his  duty  to  enter  in  his  book  the  warrant  to 
be  applied  to  the  survey,  and  then  to  deliver  to  the  party  the  plat  and  cer* 
tificate  of  survey  and  the  warrant  applied  thereto,  &c,  taking  no  notice  of 
an  assignee  before  [296]  en^  as  in  the  other  act  In  §  45  of  the  act  an 
assignee,  not  of  any  particular  kind  of  claim,  is  brought  into  view  as  an 
assignee  of  the  plat  and  certificate  of  survey  ;  forUdding  the  transfer  of  an 
entry  on  the  surveyor's  entry  book,  and  directing  in  all  cases  the  surveyor 
to  make  the  survey  in  the  name  of  the  party  or  his  legal  representatives, 
for  whom  the  entry  was  made.  It  then  directs  the  register  to  issue  a 
grant  to  the  assignee  of  the  plat  and  certificate  of  survey,  if  the  assignment 
is  on  the  plat  and  certificate,  and  proved  in  open  court  of  the  county  where 
the  land  lies,  by  two  credible  witnesses,  or  the  acknowledgment  of  the 
party  making  the  assignment,  with  the  clerk's  certificate  of  such  probate  or 
acknowledgment.  By  this  act  the  assignee  of  an  occupant  claim  is  put  on 
the  same  footing  with  the  assignees  of  all  other  claims.  It  prescribes  the 
manner  and  form  of  his  becoming  assignee,  and  the  subject  of  the  assign- 
ment, to  enable  the  assignee  to  obtain  a  grant  in  his  own  name.  Taking 
both  these  acts  into  view,  either  under  one  or  under  the  other,  the  division 
of  an  occupant  claim  while  in  transitu  from  its  first  commencement  by  set* 
tlement  to  the  completion  of  the  title  by  grant,  is  not  contemplated.  Under 
the  first  act,  whether  the  claim  is  in  the  occupant,  himself,  or  in  his  assignee 
its  integrity  is  preserved  to  the  entry.  Under  the  second  act  the  entry  is 
not  assignable,  and  the  transfer  of  the  claim,  is  by  an  assignment  of  the 
plat  and  certificate,  which  is  an  entire  thing,  the  representative  of  the  entry, 
and  is  passed  to  the  register  as  his  authority  for  issuing  the  grant.  In  none 
(^  these  different  stages  is  a  transfer  of  part  to  an  assignee  contemplated  or 
permitted,  the  owner  retaining  the  residue,  no  doubt  for  the  purpose  of  pre* 
serving  the  deduction  of  title  as  simple  and  as  clear  as  possible,  but  also  to 
prevent  that  confusion,  obscurity,  and  perplexity  which  would  inevitably 
lesalt  from  the  division  of  claims  at  pleasure  before  they  had  passed  through 
Uie  offices  entire  to  a  grant  It  [297]  follows  from  this  view  of  the  Act 
of  Assembly  that  the  assignment  to  the  defendant  Reuben  M'Clarin  on  the 
17th  of  February,  1810,  by  John  Merchant,  assignee  of  Bichard  Yenable 
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ftnd  his  wife  Dorcas,  the  occupant  of  one  hundred  acres,  part  of  her  occu- 
pant claim  as  exhibited  in  the  record,  is  not  such  an  assignment  as  forms  a 
part  of  a  legal  title  to  an  occupant  claim ;  that  a  court  of  law  cannot  notice 
it  in  this  light,  and  that  it  ought  not  to  have  been  admitted  as  evidence  for 
the  defendant  on  the  trial  below  in  this  cause.  It  is  not  necessary  in  this 
place  to  notice  whether  any  and  if  any,  what  equity  the  defendant  has  by 
this  assignment  against  the  lessor  of  the  plaintiff,  who,  by  an  exhibit  on  the 
record  appears  to  have  a  similar  assignment  from  the  same  John  Merdiant 
for  185  acres,  part  of  the  same  occupant  claim,  and  who,  as  it  is  stated  in 
argument,  wiihout  further  interest,  procured  himself  to  be  made  the  assignee 
of  the  plat  and  certificate  of  the  occupant  daim,  thereby  entitling  himself 
to  a  grant  which  hath  issued,  and  he  now  refuses  to  convey  to  the  defend- 
ant the  legal  title  to  the  100  acres  in  the  exhibit  mentioned,  as  this  court 
on  the  law  side  cannot  take  it  into  consideration. 

The  next  question  is,  whether  the  occupant  survey  of  Dorcas  Merchant, 
the  occupant,  was  admissible  in  this  cause  as  evidence  on  the  part  of  the 
lessor  of  the  plaintiff.  By  the  plaintiff  it  was  contended  that  it  was,  that  a 
survey  of  an  occupant,  differs  from  a  survey  on  other  claims ;  that  in  other 
claims,  the  entry  precedes  the  survey  and  is  notice  of  the  appropriation. 
But  that  in  occupant  claims,  by  the  Act  of  1807,  the  first  act  directed  to 
be  done  is  a  survey ;  that  it  shall  be  made  within  nine  months  after 
passing  the  act,  that  a  plat  and  certificate  shall  be  made  thereof  by  the 
surveyor,  and  recorded  by  him  in  his  office,  and  upon  the  occupant  procur- 
ing a  warrant  and  delivering  the  same  to  the  surveyor  he  shall  apply  it 
to  the  survey.  From  all  which  it  is  argued  that  the  legislature  must 
have  intended  [298]  the  survey  to  be  the  inception  of  the  title.  That  it 
is  equivalent  to  entry  in  other  cases  as  to  giving  notice  of  appropriation ; 
and  that  directing  it  to  be  recorded  is  strong  evidence  of  this  intent  in  the 
legislature.  It  has  been  decided  in  our  courts  that,  in  unfolding  a  l^al 
title,  the  Court  will  not  look  beyond  the  grant  and  entry  in  common  cases 
to  show  an  appropriation,  and  we  do  not  feel  disposed  to  infringe  upon 
that  rule  in  the  present  case.  This  decision  will  not  interfere  with  the  case 
Thompson  and  Norwood  in  the  Federal  Circuit  Court  when  the  Court 
inclined  to  the  opinion  that  between  two  occupants,  the  survey  may  be 
substituted  for  the  entry  in  exhibiting  title  ;  for  the  present  case  is 
between  an  occupant  and  a  claimant  under  a  common  right  It  is  how- 
ever to  be  observed,  that,  in  the  admission  of  a  survey  as  evidence  of  ap- 
propriation, and  in  the  case  of  a  difference  between  it  and  the  entry  this 
consequence  will  follow,  either  that  the  entry  will  be  controlled  by  the 
survey,  and  be  shaped  according  to  its  contents  which  will  change  its  nature 
as  heretofore  considered  by  our  courts,  or  the  survey  will  be  made  to  hang 
out  &Ise  colors  and  give  incorrect  or  delusive  information ;  on  the  present 
occasion  we  steer  clear  of  this  dilemma,  and  say  the  survey  shall  not  be 
admitted  as  evidence. 
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Another  qnesdon  made  by  the  record  in  this  canse  is,  whether  the  plain* 
tiff's  grant  could  be  deemed  void  merely  because  he  had  not  on  the  trial 
proved  an  assignment  of  .the  occupant  claim  to  himself  before  the  emana- 
tion of  the  grant  ?  To  this  it  is  answered  that  the  grant  for  want  of  proof 
of  such  an  assignment  is  not  void.  Such  proof  is  not  only  nnnecesary,  but 
improper.  The  grant  in  this  cause  by  the  act  of  issuing  is  evidence  of  its 
having  issued  properly,  it  appearing  upon  the  face  of  it  that  the  officers  of 
the  government  received  authority  in  such  a  case,  and  were  within  their 
du^.  That  its  issuing  to  a  different  person  from  the  occupant  or  owner  of  the 
entry,  and  this  [299]  appears  from  the  face  of  the  entry,  that  the  grantee  is 
assignee  of  the  owners  or  owner  of  the  entry.  The  Act  of  1807,  c  2,  §  45, 
above  noticed,  directs  the  transfer  from  the  owner  of  the  entry  to  be  by  as- 
signment of  the  plat  and  certificate  of  survey,  evidenced  in  a  certain  man- 
ner therein  prescribed,  which  being  complied  with,  the  register  is  directed 
to  issue  the  grant  in  Uie  name  of  the  assignee.  This  proceeding  constitutes 
the  register  the  judge  of  the  assignment,  and  of  course,  who  is  assignee,  and 
having  performed  his  duty  in  this  respect,  and  executed  his  office,  acted  as 
the  officer  of  the  government  authorized  and  appointed  for  this  purpose  by 
issuing  the  grant  The  grantee,  the  lessor  of  the  plaintiff,  is  the  legal 
assignee  of  the  occupant  claim  in  this  case,  and  the  grant  is  conclusive  evi- 
dence of  it  in  a  court  of  law. 

These  are  the  most  material  points  that  arise  upon  this  record,  and  nec- 
essary to  be  noticed  in  deciding  the  cause.  From  all  which  it  follows,  that 
the  verdict  and  judgment  in  this  case  be  set  aside,  the  cause  remanded  to 
Bedford  Circuit  Court,  and  a  new  trial  to  be  had  there,  upon  which  the 
occupant  survey  of  Dorcas  Merchant  shall  not  be  given  in  evidence  for 
the  plaintiff,  nor  the  assignment  in  the  exhibit  for  the  defendant. 


B'ashYille.   February  Term,  1817. 
JOHN  ROBERTS  AND  OTHERS  v.  BUSBY  AND  WIFE. 

Undar  1784,  11  (Code,  8268-8266),  execution  wiU  not  be  awarded  against  heirs  npon  a 
judgment  recovered  against  the  personal  representative  for  the  ancestor's  debt,  and  plea 
c/ipiene  adminittretvU  found  in  his  favor,  where  the  scire  facias  has  been  run  generally 
against  the  heirs,  without  naming  them,  and  there  has  been  a  return  of  two  nUuU. 

To  authorise  the  grant  of  execution  In  such  case,  the  acirefadoM  must  either  name  the  heirs, 
or  the  sheriff  must  serve  the  process  personally  upon  them.  [Ace  M.  &  Y.  176,  401; 
1  T.  88,  287;  2  T.  899;  6  T.  622,  aU  citing  this  case.] 

Writ  of  error.  —  Harris,  Special  Judge,  delivered  the  opinion  of  the 
Court  as  foUows :  The  only  question  arising  out  of  the  record  and  assign- 
ment of  errors  in  this  canse  is,  whether,  if  a  judgment  he  recovered  against 
an  administrator  upon  a  deht  of  the  intestate  and  the  plea  of  plene  [300] 
admintttrctvit  be  found  in  favor  of  the  administrator,  and  two  scire  fa/dae 
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be  run  against  the  heirs  of  the  intestate  on  said  judgment  generally  with- 
out naming  them  and  returned  nihil,  can  execution  be  awarded  against  the 
heirs  on  said  judgment  so  as  to  affect  their  right  to  property  descended  to 
them  from  their  ancestor.  For  the  plaintiff  in  error  it  is  contended  that  a 
scire  facias  may  be  issued  against  persons  by  the  general  description  of 
heirs,  terre-tenants,  &c,  and  that  the  return  of  two  nihtls  would  amount 
to  a  service ;  and  in  support  of  this  position  the  case  in  2  Sand.  6,  is  relied 
upon.  Upon  the  other  hand,  for  the  defendants  in  error,  it  is  contended 
that  a  scire  facias  against  heirs  without  naming  them  by  their  proper 
names  is  void,  unless  the  sheriff  returns  scire  fed,  and  names  the  heirs  in 
his  return.  That  the  return  of  two  nikils  in  a  case  of  this  description 
would  not  amount  to  a  service ;  and,  in  support  of  this  position,  CJookOy 
360,  and  Tidd's  Pr.  1037  are  relied  upon. 

The  Court  do  not  think  it  necessary  to  determine  upon  this  occasion^ 
what  the  practice  Js  upon  this  subject,  as  relates  to  judgments  obtained 
against  the  ancestor,  or  recognizances  by  him  entered  into,  affecting  his 
real  estate,  as  regulated  by  the  common  law,  as  this  question  will  be  detw- 
mined  upon  another  point  However,  it  is  worthy  of  remark,  that  the 
cases  as  cited  from  the  bar  are  not  analogous  to  the  present  In  those 
cases  the  judgment  had  been  obtained  against  the  ancestor,  and  recogni- 
zances, which  are  judicial  acts,  by  him  confessed,  both  of  which  were  liens 
on  his  lands ;  and  there  is  also  a  privity  between  the  heir  and  ancestor ; 
whereas  a  debt  of  the  ancestor  is  no  legal  lien  on  his  lands ;  nor  is  there 
any  privity  in  law  between  the  administrator  and  the  heir.  These  circum- 
stances may  deserve  consideration  whenever  it  is  necessary  to  determine 
this  point 

The  Court  are  of  opinion  with  the  defendants'  counsel  that  this  question 
is  to  be  settled  by  the  Act  of  [301]  1784,  c.  11.  This  act  is  in  deroga- 
tion of  the  common  law,  and  an  abridgment  of  the  rights  of  heirs,  and 
therefore  should  receive  a  strict  construction.  The  proceedings  against 
heirs  as  pointed  out  by  this  act  is  entirely  a  creature  of  the  statute. 

By  the  first  section  it  is  provided  that  ^  in  all  suits  of  law,  where  the 
executors  or  administrators  of  any  deceased  person  shall  plead  fully  ad- 
ministered, no  assets,  or  not  sufficient  assets  to  satisfy  the  plaintiff's  demand, 
and  such  plea  shall  be  found  in  favor  of  the  defendant,  the  plaintiff  may 
proceed  to  ascertain  his  demand  and  sign  judgment ;  but  before  taking  out 
execution  against  the  real  estate  of  the  deceased  debtor,  a  writ  or  writs  of 
scire  facias  shall  and  may  issue,  summoning  the  respective  heirs  and  devisees 
of  such  deceased  debtor  for  the  purpose  of  showing  cause  why  execution 
should  not  issue  against  the  real  estate  for  the  amount  of  such  judgment, 
and  if  judgment  shall  be  given  against  the  heirs  or  devisees  or  any  of  them, 
execution  shall  and  may  issue  against  the  real  estate  of  such  deceased 
debtor  in  the  hands  of  such  heirs  or  devisees  against  whom  judgment  shall 
be  given  as  aforesaid."  The  second  section  provides  that  in  case  of  the 
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minority  of  the  heir  or  heirs,  the  scL  fa,  shall  be  served  on  the  guardian 
if  he  has  one,  if  not,  the  Court  will  appoint  one  for  him  for  the  purpose  of 
defending  the  suit. 

The  third  section  prescribes  the  manner  of  executing  the  scu  fa.^  and 
provides  that  when  any  heir  or  heirs  live  without  the  limits  of  the  State  so 
that  writs  of  «c».  fa,  cannot  be  served  on  them  and  shall  have  no  guardians 
on  which  the  same  can  be  executed,  it  shall  be  the  duty  of  the  sheriff  to 
return  the  fact  to  be  so ;  and  another  wi.  fa,  shall  issue,  on  which  the  samt> 
return  shall  be  made,  if  the  parties  still  continue  to  reside  without  the 
limits  of  the  State,  on  which  second  return  and  likewise  on  every  second 
return,  that  the  party  or  parties  have  been  summoned  and  no  appearance 
shall  be  made  on  such  [302]  summons,  judgment  shall  be  given  against 
the  real  estate  in  the  hands  of  such  heirs  or  devisees.  It  is  evident  that 
the  legislature,  in  extending  this  extraordinary  remedy  in  &vor  of  creditors, 
have  required  of  them  an  extraordinary  execution  or  service  of  the  writ  of 
idre  fadcu.  They  have  not  thought  proper,  afler  granting  to  the  creditor 
the  scire  facias  against  the  heirs,  to  stop  and  leave  the  service  of  the  writ 
to  be  regulated  by  the  common  rules,  relative  to  writs  of  scire  facias. 
But  they  have  required,  and  properly  enough  too,  more  to  be  done  in  a 
case  of  this  description.  The  whole  tenor  of  said  act  recognizes  the  idea 
of  personal  service  in  case  the  heirs  live  within  the  State ;  and  the  only 
individual  case  in  which  this  kind  of  service  is  dispensed  with,  is,  where 
the  heir  lives  out  of  the  limits  of  the  State,  and  the  reason  assigned  by  the 
act  for  recurring  to  the  mode  of  service  here  pointed  out,  is,  that  the  writs 
of  edre  founae  cannot  be  served  upon  them,  and  requiring  the  sheriff  to 
return  the  truth  of  such  non-residence  to  the  Ck)urt,  whereupon  an  alias 
scire  facias  shall  issue  which  shall  be  returned,  not  mhHy  but  in  the  same 
way  the  fiiBt  is  required  to  be  returned,  provided  the  heir  or  heirs  continue 
to  reside  out  of  the  limits  of  the  State.  These  two  returns  will  amount  to 
a  service,  and  authorize  the  creditor  to  obtain  a  judgment  against  said  heirs 
and  have  an  award  of  execution  against  their  lands.  Except  for  this  pro- 
vision, the  act  would,  in  many  cases,  have  been  rendered  inoperative.  For 
if  the  heirs  live  without  the  limits  of  the  State  there  could  be  no  personal 
service  of  the  process ;  but  in  all  cases  where  they  lived  within  the  State, 
process  might  run  against  them  and  be  personally  served  upon  them.  And 
so  cautions  were  the  legislature  in  rejecting  any  other  than  personal  service, 
that  they  require  to  be  notified  of  the  non-residence  of  the  heirs,  by  the 
return  of  the  sheriff  as  oflen  as  twice,  before  this  kind  of  proceeding  should 
be  substituted  in  lieu  of  personal  service.  No  other  [303]  mode  of  ser- 
vice except  this  and  personal  service  \&  recognized  by  the  act,  and  it  is  not 
for  the  Ck)urt  to  extend  the  provisions  of  an  act  made  in  abridgment  of 
the  rights  of  heirs,  who  may  be  minors,  further  than  the  legislature  have 
done,  or  to  extend  the  construction  of  any  act  so  as  to  affect  the  rights  of 
others  without  notice. 
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It  is  objected  bj  tbe  counsel  for  the  plaintiffs  in  error  that  the  act  only 
requires  the  sheriff  to  return  the  fact  of  non-residence  of  the  heirs  when 
that  fact  is  true ;  and  that  inasmuch  as  it  appears  from  the  record  that 
the  heirs  in  this  case  lived  in  the  county  of  Sumner,  the  sheriff  of  William- 
son county,  in  whose  hands  the  sci.fa,  was  put,  could  make  no  other  return 
than  nihiL  That  he  could  not  go  to  the  county  of  Sunmer  to  serve  the 
process  ;  and  that  where  the  heirs  live  in  the  State,  and  no  process  is  served 
personally  upon  them,  the  act  has  made  no  provision ;  and  according  to 
the  usual  practice  on  set.  fa.  the  return  of  two  nihtU  will  amount  to  a 
service.  Here,  the  Court  think  it  sufficient  to  remark  that  as  the  act  has 
prescribed  the  mode  of  service  which  is  to  stand  in  the  place  of  a  writ  at 
common  law,  no  other  service  than  that  which  is  thus  prescribed  is  admis- 
sible ;  and  we  do  not  think  it  correct  to  say  where  any  act  prescribes  the 
mode  of  notice  in  a  new  case  different  from  what  is  prescribed  by  the  com- 
mon law  of  notice,  that  the  common-law  mode  of  notice  may  be  resorted 
to  also  for  the  purpose  of  carrying  into  operation  the  provisions  made  in 
derogation  of  that  common  law,  according  to  the  maxim  expressio  unitu  est 
exchisto  dUerius. 

But  it  is  objected  that  if  this  construction  be  put  upon  the  act,  it  will 
put  it  in  the  power  of  heirs  to  defeat  their  creditors  of  their  just  rights  by 
concealing  their  names  and  place  of  residence.  If  this  act  had  never  been 
passed  what  would  have  been  the  situation  of  the  creditor  ?  He  must  have 
found  the  heirs  or  some  of  them  before  he  could  have  affected  the  lands 
[304]  of  the  ancestor  descended  to  heirs.  Does  this  construction  then 
put  him  in  a  worse  situation  than  that  in  which  he  was  before  placed  ?  It 
in  many  cases  may  fetcilitate  the  recovery  of  his  debt,  but  it  is  no  good 
argument  that  because  the  act  has  not  provided  against  every  possible 
imaginary  case,  therefore  the  construction  is  wrong;  or,  that  the  Court 
by  construction  must  provide  for  them ;  moreover,  a  contrary  construction 
might  be  productive  of  much  mischief,  as  the  heir  is  certainly  interested  in 
contesting  the  plea  of  plene  adminiglravit  with  the  administrator,  which 
might  be  joined  by  collusion  between  the  administrator  and  creditor,  and 
might  also  be  entitled,  under  the  laws  of  the  country,  to  defend  himself  and 
his  property  descended  under  the  statute  of  limitations,  whereas,  by  saying 
that  the  return  of  two  nihils  should  amount  to  a  service,  you  would  put  it 
in  the  power  of  the  creditor  or  supposed  creditor  and  administrator,  if  they 
were  disposed  to  do  so,  to  cheat  the  lieirs  out  of  their  land,  and  do  it  all 
according  to  law.  The  Court  are  not  disposed  to  open  so  wide  a  door  to 
the  commission  of  frauds  by  putting  such  a  construction  upon  this  law  as 
would  place  the  interest  of  heirs  at  the  mercy  of  administrators. 

But  it  is  contended  by  the  plaintiffs'  counsel  that  before  the  passage  of 

the  law-  in  question,  upon  a  judgment  against  an  administrator,  the  lands 

of  the  intestate  might  be  sold,  and  a  statute  passed  in  the  reign  of  George 

n.  has  been  referred  to  without  being  produced,  and  also  an  act  passed 
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in  1794  by  the  legislative  authority  when  this  State  was  a  territory  in  c.  !» 
§  28,  which  says  that  all  process  heretofore  issued  against  goods,  chattels, 
lands,  and  tenements  shall  in  future  issue  in  the  same  manner.  We  do 
not  think  that  either  the  Act  of  Greorge  IL,  or  1794,  c.  1,  §  23,  would 
authorize  the  sale  of  lands  belonging  to  the  ancestor,  which  had  descended 
to  the  heir  by  virtue  of  a  judgment  against  the  [305]  administrator.  They 
only  provide  that  if  there  are  no  goods  and  chattels  belonging  to  a  person 
against  whom  a  judgment  is  obtained  that  the  lands  shall  be  liable ;  but 
the  goods  and  chattels,  if  there  are  any,  shall  be  first  exhausted.  This  only 
applies  to  a  debtor  against  whom  a  judgment  has  been  obtained,  and  not  to 
an  heir  when  the  judgment  is  against  the  administrator. 

It  is  contended  by  the  defendants  in  error  that  a  scire  facias  against  heirs, 
under  the  statute,  must  name  them  or  it  is  void.  The  Court  are  of  opinion 
that  if  a  scire  facias  be  issued  against  heirs  under  the  before-mentioned  Act 
of  Assembly,  it  must  either  name  the  heirs,. or  the  sheriff  must  serve  the 
process  personally  upon  them,  and  make  known  their  names  in  his  return. 
That  a  return  that  they  lived  out  of  the  State  would  be  insufficient,  and 
that  any  award  of  execution  against  their  lands  would  be  void  unless  the 
Act  of  Assembly,  as  before  explained,  be  complied  with.  The  Court  are, 
therefore,  of  opinion  that  there  is  no  error  in  the  judgment  of  the  Circuit 
Court,  and  direct  that  the  same  be  affirmed. 


Nashville.  February  Term,  1817. 

JAMES  WINCHESTER  v.  JACKSON  AND  ANN  B.  EVANS 

AND  OTHERS. 

[5.  C,  Cooke,  420.] 

Equity  will  relieve  against  a  judgment  recovered  in  a  sister  State,  upon  anj  ground  which 
would  entitle  a  party  to  relief  against  a  j  udgment  of  this  State.  [Ace  Winchester  v.  Evans, 
Cooke,  420,  and  cases  there  cited.] 

And  it  will  give  relief  in  such  cases,  upon  the  ground  of  quia  timetj  by  compelling  a  release 
of  the  judgment,  although  no  effort  is  being  made  to  enforce  the  judgment  in  this  State. 

Where  the  subject-matter  of  defence  is  purely  legal,  and  such  as  a  defendant  might  have 
availed  himself  of  by  using  ordinary  diligence,  if  he,  by  his  negligence,  fail  to  avail  him- 
self of  this  legal  defence,  he  will  have  no  ground  for  relief  in  equity.  [Ace  Beeves  o. 
Hogan,  Cooke,  176,  which  see.] 

But  if,  on  the  other  hand,  the  defence  is  not  purely  legal,  or,  if  legal,  such  as  was  not  or  could 
not,  by  ordinaiy  means,  be  known  to  the  party  on  the  trial,  or  if,  through  some  uncontrol- 

-  lable  circumstances,  such  party  was  deprived  of  the  benefit  of  testimony  which  was  a  legal 
defence  and  known  to  him,  there  will  be  good  ground  for  the  interposition  of  this  court. 
[Ace.  Appleton  «.  Harwell,  Cooke,  242,  and  cases  there  cited.] 

Thus,  where  the  suit  at  law  was  pending  in  thV  court  of  a  distant  Stale,  against  a  party 
residing  in  this  State,  who  had  reason  to  believe  that  the  suit  could  be  successfully  met  by 
the  evidence  of  a  witness,  and  papers  in  his  possession,  and  arranged  accordingly,  and  the 
witness  died  and  the  papers  were  lost,  and  the  cause  was  tried  without  the  party  knowing 
the  focts  or  having  opportunity  to  make  other  defence,  and  he  was,  moreover,  not  then 
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aware  of  material  evidence  fbr  him  subsequentlj  disclosed  hy  answer  in  court,  these  are 
such  circumstances  of  accident  and  surprise  as  made  the  defence  at  law  no  longer  a  plain 
legal  defence,  and  entitles  the  party  injured  to  redress  in  equity. 
The  answer  of  a  partner,  after  dissolution  of  the  partnership,  and  his  admissions,  so  fkr  as 
they  relate  to  partnership  matters  that  happened  during  the  partnership,  are  admissible 
evidence  against  his  copartners.  [Citing  Term  Rep.  888 ;  Peake,  Ev.  58 ;  7  Term  Rep.  662 ; 
2  Gould  Esp.  N.  P.  449.    And  see  Fisk  v.  Copeland,  1  Tenn.  883.] 

This  cause  having  come  on  to  be  heard  npon  the  bill,  answer,  depositions 
and  other  evidence,  and  having  been  heard  and  considered  accordingly 
before  Judge  Rdane  and  Alfred  Harris,  Esq.,  a  judge  specially  appointed 
for  this  purpose,  the  latter  gave  the  opinion  of  the  two  as  follows :  As  a 
complete  statement  of  this  cause  has  been  given  in  the  opinion  heretofore 
declared,  Cooke,  421,  and  as  the  cause  is  familiar  to  the  bar,  I  do  not  deem 
it  necessary  to  go  into  a  statement  of  it.  It  occurs  to  me  that  this  case 
divides  itself  into  [306]  the  three  following  propositions ;  viz.,  1st,  Ought 
the  judgment  in  Pennsylvania,  if  the  facts  of  this  case  were  then  known, 
to  have  been  rendered  in  the  way  in  which  it  has  been  rendered ;  or  ought 
the  present  defendants  to  have  recovered  in  that  court  any  thing  against 
the  complainant  ?  2d.  Is  the  record  of  the  judgment  in  Pennsylvania  con- 
clusive, or  will  it  under  the  circumstances  of  this  case  preclude  an  investi- 
gation into  the  original  cause  of  action  ?  dd.  Has  there  been  such  a  full  and 
&ir  trial  in  this  case,  as,  according  to  correct  principles,  will  preclude  the 
Court  from  granting  relief  &c.  4th.  Can  this  court  grant  any  relief  by  way 
of  bill  quia  timet  against  the  judgment  of  another  State  where  that  judg- 
ment is  not  put  in  suit  in  this  State  ? 

As  regards  the  first  proposition,  it  does  occur  very  forcibly  to  me  from 
the  testimony  now  disclosed,  that  if  the  same  had  been  produced  upon  the 
original  trial  in  Pennsylvania,  the  defendants  ought  not  to  have  recovered 
one  cent  of  the  complainant. 

The  conversation  which  took  place  between  complainant  and  defendants 
in  the  presence  of  Capt  John  Grordon,  goes  a  great  way  in  proving  that  the 
house  of  Jackson  and  Evans  offered  to  receive  the  certificate  as  a  payment 
for  the  goods  purchased  by  Winchester  in  February,  1794,  for  which  the 
judgment  hereinbefore  referred  to  was  recovered.  Evans  asked  the  com- 
plainant if  he  intended  to  purchase  any  goods  that  season ;  upon  which 
complainant  replied  that  he  would  not,  unless  he  could  pay  for  them  with 
militia  certificates,  upon  which  Evans  told  complainant  that  if  David  Alli- 
son would  say  that  they  were  good  he  would  take  them,  and  the  witness 
understood  the  bargain  to  be  made  between  complainant  and  Evans  on 
these  terms.  Allison  then  lived  in  the  city  of  Philadelphia,  and  had  been 
paymaster  of  these  claims.  Afler  this  conversation,  Capt  Gordon  says  he 
saw  the  defendant  taking  up  goods  in  the  house  of  the  defendant,  and 
understood  that  the  contract  which  he  heard  [307]  stipulated  as  aforesaid, 
had  been  executed,  and  that  complainant  was  taking  up  said  goods  in  pur- 
suance thereof.  From  this  testimony  it  does  not  occur  to  me,  as  is  stated 
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by  the  defendants'  counsel,  that  the  complainant  left  said  certificates  with 
Allison  as  his  agent,  to  collect  for  the  use  of  defendants ;  but  it  would  more 
reasonably  seem  to  result  that  they  were  left  as  the  property  of  the  defend- 
ants, and  to  be  by  them  collected.  This  construction  seems  the  more  rea- 
sonable when  we  reflect  that  the  office  which  was  kept  for  the  payment  of 
those  claims,  was  at  Knoxville,  near  seven  hundred  miles  from  Philadelt>hia, 
and  not  two  hundred  miles  from  the  residence  of  the  complainant.  If  the 
fact  were  as  stated  by  the  defendant  Evans,  in  his  answer,  that  the  merchan- 
dise was  purchased  upon  the  personal  credit  of  the  defendant,  and  not  upon 
the  credit  of  the  certificates  in  the  hands  of  Allison,  what  reason  could  there 
have  been  for  the  complainant  having  left  the  whole  of  said  certificates  in 
Philadelphia  ?  Why  did  he  not  hring  them  on  to  Knoxville  for  the  purpose 
of  getting  the  money,  and  sending  it  on  to  discharge  his  debt  ?  And  why  did 
he  leave  the  letter  of  Jackson,  acknowledging  the  receipt  of  those  certifi- 
cates, for  the  use  of  Jackson  and  Evans,  with  Jackson  and  Evans,  and  take 
their  receipt  for  the  same  ?  We  are  also  informed  by  several  witnesses, 
that  in  the  years  1793-4,  the  western  traders  were  in  the  habit  of  purchas- 
ing militia  certificates,  and  carrying  them  on  to  Philadelphia  for  the  pur- 
pose of  purchasing  goods ;  and  that  the  constant  practice  was  to  take  a 
power  of  attorney  in  blank  from  the  person  who  had  performed  the  ser- 
vices, and  filling  it  up  with  the  name  of  the  person  who  was  to  draw  the 
money ;  that  the  house  of  Jackson  and  Evans  had  dealt  and  were  then  in 
the  habit  of  dealing  largely  in  this  description  of  claims,  and  that  their 
usage  was  invariably  to  receive  them  as  payment,  unless  the  money  could 
not  be  drawn.  And  further,  that  the  money  mentioned  in  the  certificates 
which  [308]  were  left  with  Allison,  was  afterwards  by  the  direction  of 
Allison,  received.  This  general  usage,  in  the  absence  of  all  other  proo^ 
would  furnish  a  presumption  that  the  defendants  were  to  take  upon  them- 
selves the  collections  of  claims,  and  that  they  should  amount  to  a  payment 
if  they  could  be  collected.  It  could  not  be  presumed  under  this  usage,  that 
a  trader,  carrying  claims  of  this  description  to  market,  would  act  differently 
from  other  traders,  and  thereby  take  the  responsibility  of  collection  upon 
himself.  Indeed,  in  that  event,  there  could  be  no  motive  for  carrying  the 
certificates  to  market,  as  the  trader  would  purchase  on  his  own  personal 
credit ;  he  had  better  leave  the  certificates  at  home  for  safe-keeping  and 
convenience  of  payment,  and  more  particularly  in  the  present  case,  as  the 
defendants  say  they  did  not  require  the  security  of  the  certificates  to  induce 
them  to  credit  the  complainant,  but  that  they  were  willing  to  have  credited 
him  on  his  own  personal  responsibility  for  any  amount  of  merchandise  which 
he  might  have  required.  But  when  we  presume  the  statement  of  Capt. 
Grordon  to  be  correct,  no  absurdities  or  unaccountable  matters  will  be 
involved  in  this  transaction.  The  complainant  then  will  have  acted  as  the 
custom  was  with  all  his  countrymen  to  act  in  similar  situations.  And  the 
defendants  will  seem  to  have  acted  towards  the  complainant  the  same  way 
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that  they  had  in  some  instances  acted  towards  those  who  had  purchased 
goods  of  them  with  militia  claims. 

Again,  if  the  defendants  were  not  to  take  upon  themselves  the  responsi- 
bility of  collecting  the  certificates  in  this  case,  as  they  did  in  others,  what 
reason  was  there  for  requiring  that  Allison  should  judge  them  ?  If,  as 
Evans  in  his  answer  states,  the  credit  of  the  complainant  was  sufficient 
without  those  certificates,  and  they  sold  on  that  credit,  it  would  seem  a 
very  useless,  indeed  an  idle  business,  to  call  on  Allison  to  judge  them. 
For  what  purpose  was  he  to  judge  them  ?  Merely  out  of  idle  curiosity  ? 
Surely  not.  [300]  Was  it  for  the  satisfaction  of  Gren.  Winchester  ?  It 
is  not  Gen.  Winchester  who  wants  them  adjudged,  but  Messrs.  Jackson  and 
Evans.  Why  do  they  want  them  adjudged  ?  Not  that  they  are  afraid  to 
trust  the  complainant ;  because  they  tell  in  their  answer  that  they  were 
willing  to  have  credited  Gen.  Winchester  independent  of  his  certificates, 
for  any  thing  he  might  want.  What  motive,  then,  had  the  defendants  to 
require  that  Allison  should  adjudge  those  certificates,  if  he  was  not  to 
receive  them  in  the  payment  of  goods  in  the  usual  way  ?  I  can  see  none. 
But  suppose  the  contract  was  as  stated  in  the  complainant's  bill,  that  the 
defendants  were  to  receive  certificates  in  payment  of  goods  in  the .  usual 
way,  then  we  find  without  difficulty  a  motive  for  their  conduct.  There 
are  other  circumstances  disclosed  in. the  eiudence  which  go  to  show, that 
the  defendants  received  the  certificates  in  the  usual  way, — such  as  receiving 
Allison's  letter  and  receipting  for  the  same  ;  not  calling  on  complainant  for 
the  money  until  Allison  was  insolvent,-  and  at  least  a  year  after  the  expira- 
tion of  the  credit  on  which  they  allege  .complainant  bought  the  goods,  and 
charging  the  same  in  their  books  to  David.  Allison. 

The  next  inquiry  is,  Were  said  certificates  genuine?  And  could  they 
have  been  collected  ?  The  testimony  is  conclusive  that  they  were  after- 
wards collected  at  the  instance  of  Allison.  This,  then,  I  consider  as  pay- 
ment. .But  suppose  said  certificates  were  not  left  with  Allison  by  .the. 
consent  of  the  defendants,  or  agreed  by  them  to  be  received  in  payment  of 
said  goods.  I  am  still  of  opinion  that  the  defendants  ought  not  to  have 
recovered  their  judgment  against  the  complainant  in  Philadelphia.  It 
appears,  from  testimony  before  the  Court,  that  in  the  month  of  April, 
1794,  David  Allison  purchased  of  Samuel  Jackson  his  interest  in  the  house 
of  Jackson  and  Evans,  and  the  business  was  subsequently  carried  on  under 
the  firm  of  John  B.  Evans  &  Co.  It  does  not  in.  the  general  [310] 
necessarily  follow  when  an  individual  purchases  the  interest  of  a  part- 
ner in  a  mercantile  house  that  he  is  entitled  to  the  collection  of  that  part- 
ner's portion  of  debts  owing  the  house.  But  upon  this  occasion  I  have 
no  question  but  this  was  the  contract  between  Allison  and  Jackson.  I 
am  inclined  to  this  opinion  on  account  of  the  Acknowledgments  of  Jack- 
son that  he  has  no  interest  in  the  debt  claimed  of  the  Winchesters,  and  of  a 
letter  by  John  B.  Evans  in  the  month  of  September,  1794,  after  the  dissolu- 
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tion  of  the  partnership  of  Jackson  and  Evans,  signed  John  B.  Evans  & 
Co.,  addressed  to  John  Somerville,  in  which  John  B.  Evans  apprises  Mr. 
Somerville  of  the  dissolution  of  the  partnership  of  Jackson  and  Evans, 
and  notifies  him  of  the  now  firm  of  John  B.  Evans  &  Co.,  and  requests 
that  a  halance  which  said  Somerville  was  owing  the  late  house  of  Jackson 
and  Evans  should  be  paid  to  the  firm  of  John  B.  Evans  &  Co.  This 
acknowledgment  of  Jackson  and  statement  of  Evans,  the  partner  interested 
in  the  record,  certainlj  shows  that  Allison  was  entitled  to  the  benefit  of 
all  the  debts  which  were  owing  to  the  house  of  Jackson  and  Evans  at  the 
time  he  became  a  partner.  If  this  then  be  the  case,  and  Allison  has 
received  the  money  mentioned  in  the  certificates,  as  is  amply  proven,  there 
is  no  question  but  that  this  amounts  to  a  discharge  of  the  debt.  1  Wash. 
79,  225 ;  2  Wash.  282 ;  2  H.  Bl.  340.  But  it  is  objected  by  the  counsel 
for  the  defendants,  that  the  answer  of  Jackson  to  a  bill  exhibited  against 
him  and  Evans  by  this  complainant  in  the  Federal  Court,  relative  to  this 
same  matter,  ought  not  to  be  received  in  evidence  to  prejudice  the  right  of 
Evans,  nor  ought  any  admissions  or  statements  which  he  has  made  on  the 
subject  to  be  received,  alleging  that  at  the  time  said  answer  was  filed,  and 
acknowledgments  made,  Jackson  was  not  a  partner  with  Evans,  and  had 
no  interest  in  the  matter  in  dispute,  and,  as  a  general  rule,  the  admissions 
or  answers  of  a  disinterested  person  are  not  to  aifect  [311]  the  interest 
of  another.  It  is  observable  that  this  fact,  assigned  as  a  reason  for  rejecting 
Jackson's  answer,  amounts  to  an  admission  of  Allison's  right  to  recover 
Jackson's  part  of  the  debts  owing  to  the  late  house  of  Jackson  and  Evans. 
For  how  does  it  happen  that  Jackson  is  not  interested,  as  his  counsel  say  ? 
To  whom  had  he  sold  his  interest  ?  We  all  know  that  it  was  to  Allison. 
But  we  do  not  think  it  correct  that  the  circumstance  of  Jackson,  having 
ceased  to  be  a  partner,  will  afford  a  legal  ground  for  rejecting  his  answer 
or  admissions  as  to  any  facts  relative  to  the  partnership  concern  which 
happened  during  the  existence  of  that  firm.  Term  Eep.  383 ;  Peake's  Ev. 
58 ;  7  Term  Rep.  662 ;  2  Gould.  Esp.  N.  P.  449.  These  cases  go  fully  to 
establish  the  preceding  position;  and  a  different  construction  would  be 
unreasonable.  If  the  fiict  about  which  a  contract  arises  is  one  in  which 
partners  are  jointly  interested,  it  is  certain,  that,  during  the  continuance  of 
that  joint  interest,  the  admissions  of  either  would  be  evidence  against  the 
whole ;  ought  they  then,  by  an  act  of  their  own,  to  abridge  the  power  of 
an  individual  in  procuring  testimony  relative  to  his  concern  with  them?  I 
think  not.  I  am  therefore  disposed  to  receive  the  answer  of  Jackson  and 
his  admissions  so  far  as  they  relate  to  matters  that  happened  during  the 
partnership,  as  evidence  not  only  against  Jackson  but  Evans  also.  I 
acknowledge  the  correctness  of  the  rule  laid  down  by  the  defendants'  counsel^ 
that  when  there  are  two  answers  filed  by  the  same  person,  the  last  might, 
if  the  fact  was  that  way,  be  used  as  explanatory  of  the  first.  2  Esp.  N. 
P.  449,  450.     But  we  are  unable  to  discover  any  thing  in  the  second 
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answer  that  explains  awaj  facts  stated  in  the  first,  of  the  certificates  having 
been  deposited  with  Allison  by  the  consent  of  Jackson  and  Evans,  and  that 
Allison  soon  after  purchased  out  Ijie  interest  of  Jackson  in  the  firm,  &c> 
These  facts  do  not  seem  susceptible  of  an  explanation.'  They  may  be 
denied ;  or  other  facts  inconsistent  [312]  with  them  may  be  cited ;  but 
this  will  be  no  explanation  of  them,  and,  consequently,  will  not  do  away 
the  force  of  the  first.  I  am  therefore  of  opinion,  that  the  debt  for  which 
the  judgment,  at  the  suit  of  the  defendants  against  the  complainant  in 
Pennsylvania,  was  recovered,  was  paid  by  the  complainant. 

First,  on  the  ground  that  the  defendants  agreed  to  accept  militia  certifi- 
cates for  the  goods  the  delivery  of  which  created  the  debt ;  and  consented 
that  said  certificates  should  be  left  in  the  hands  of  David  Allison,  and  of 
said  certificates  having  been  left  with  Allison  and  afterwards  paid  to  him. 

Secondly,  on  the  ground  that  David  Allison,  in  about  three  months  after 
said  goods  were  purchased  and  certificates  left  with  him,  became  a  partner 
in  the  house  of  Jackson  and  Evans  by  purchasing  out  the  interest  of  Jack- 
son in  said  house,  and  had  afterwards,  with  John  B.  Evans,  under  the  firm 
of  John  B.  Evans  &  Co.,  the  right  of  collecting  all  the  debts  owing  to  the 
late  firm  of  Jackson  and  Evans ;  and  as  the  amount  of  Winchester's  debt 
was  received  by  him  during  the  continuance  of  this  latter  firm,  it  amounted 
to  a  payment  of  Winchester's  debt. 

The  next  inquiry  arising  from  the  argument  is,  Is  the  record  of  the 
judgment  in  Pennsylvania  conclusive  ?  Or  will  it,  under  the  circumstances 
of  this  case,  preclude  an  investigation  into  the  original  cause  of  action  ? 
Much  has  been  said  upon  this  question,  but  it  does  not,  from  the  situation 
in  which  this  cause  has,  by  the  Court,  heretofore  been  placed,  seem  neces- 
sary that  the  Court  should,  on  this  occasion,  give  any  opinion  upon  it. 
From  the  state  of  the  pleadings  and  the  previous  steps  when  in  this  court, 
the  conclusiveness  of  the  record  is  not  in  issue ;  and  this  brings  us  to  the 
third  inquiry ;  to  wit,  Has  there  been  such  a  full  and  fair  trial  in  this  case 
as,  according  to  correct  principles,  will  preclude  this  court  from  granting 
relief? 

We  acknowledge  that  where  the  subject-matter  of  [313]  defence  is 
purely  legal,  and  such  as  a  defendant  might  have  availed  himself  of  by 
using  ordinary  diligence,  if  he,  by  his  negligence,  fail  to  avail  himself  of 
this  legal  defence,  it  will  furnish  no  grounds  for  relief  in  a  court  of  equity. 
But  if,  on  the  other  hand,  his  defence  is  not  purely  legal,  or,  if  legal,  such 
as  was  not  or  could  not,  by  ordinary  means,  be  known  to  him  upon  the 
trial,  or  if  through  some  other  uncontrollable  circumstances,  he  was  deprived 
of  the  benefit  of  such  testimony  when  it  was  a  legal  defence  and  known 
to  him,  it  will  furnish  a  just  ground  for  the  interposition  of  this  court.  2 
Ver.  146 ;  1  Wash.  79 ;  2  Wash.  36,  255 ;  2  Bin.  582 ;  1  Johnson,  555 ; 
1  Ves.  Jr.  133 ;  14  Ves.  31 ;  4  Hen.  &  Munf.  423,  470,  491 ;  1  Johns. 
Cases  in  Error,  436;  Sch.  &  Lef.  201,  204;  Newland,  115,  239,  490; 
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Cases  Ab.  245;  2  Wash.  255;  Hard.  123,  603;  Cooke,  36,  175;  1 
Hay.  367, 368 ;  4  Johns.  510, 527 ;  2  Ver..325  ;  2  Com.  Dig.  542 ;  Cooke, 
176;  7  Term  Rep.  514;  1  Call,  147;  1  Wash.  36-41.  The  question 
then  presents  itself  upon  the  plea  of  the  defendants :  '^  Was  there,  or  might 
there,  by  the  use  of  reasonable  diligence  have  been  a  full  and  fair  trial  of 
this  matter  in  the  court  that  tried  it  in  Philadelphia."  That  the  trial  was 
fair  there  can  be  no  doubt.  But  that  it  was  full,  there  is  much  question. 
I  cannot  believe  that  the  result  of  that  trial  would  have  been  the  same  as 
it  now  is,  if  this  case  had  presented  to  that  court  the  same  aspect  that  it 
now  does  to  this. 

I  have  no  doubt  but  the  courts  in  Pennsvlvania  would  relieve  the  com- 
plainant  from  the  payment  of  this  judgment  if  such  a  case  was  made  out 
to  them  as  the  present.  But  has  the  complainant  been  negligent  in  the  de- 
fence which  he  ought  to  have  made  to  the  suit  in  Pennsylvania  ?  In  order 
to  ascertain  this  fact,  it  will  be  necessary  to  consider  some  of  the  circum- 
stances of  this  case  as  disclosed  in  the  testimony.  The  complainant  lived 
900  miles  from  the  place  [314]  where  he  was  sued ;  at  the  time  the  writ 
was  executed  upon  him  he  procured  a  citation  to  be  issued  for  the  defend- 
ants to  show  cause  of  action ;  he  went  before  the  chief  justice  with  Mr. 
Levy,  his  attorney,  at  which  place  Mr.  Jackson  appeared  with  Mr.  Raul, 
his  attorney,  when  David  Allison,  being  sworn  by  the  chief  justice,  de- 
clared that  the  debt  for  which  the  complainant  had  been  arrested  had  by 
the  firm  of  Jackson  and  Evans  been  charged  to  him,  and  produced  an  ac- 
count in  the  handwriting  of  John  B.  Evans  to  that  effect ;  that  the  com- 
plainant had  left  militia  certificates  with  him  to  the  amount  of  the  debt  for 
the  use  of  Jackson  and  Evans ;  and  that  they  had  been  collected  and  paid 
over  to  the  use  of  said  house  ;  upon  which  the  chief  justice  discharged  the 
complainant  without  requiring  of  him  special  bail.  Some  time  after  this 
Allison  died  and  his  papers  were  left  in  great  confusion,  insomuch  that 
said  account  could  not  afterwards  be  found ;  upon  trial,  the  complainant's 
counsel  offered  to  prove  what  Allison  had  .deposed  before  the  chief  justice ; 
but  the  Court  refused  to  receive  such  testimony.  Here  I  do  not  think  it 
important  to  enter  into  the  inquiry  whether  the  Court  did  right  or  not  in 
rejecting  this  testimony,  as  the  complainant  had  reason  to  believe  that  his 
attorney,  who  lived  in  Philadelphia  when  Allison  died,  would  have  pro- 
cured the  account  from  amongst  Allison's  papers  which  had  been  produced 
before  the  chief  justice ;  but  the  death  of  Allison  and  loss  of  his  papers 
put  it  out  of  the  power  of  Mr.  Levy  to  procure  this  testimony.  These 
were  circumstances  which  Winchester  could  not  prevent,  and  which  de- 
prived him  of  important  testimony  which  it  was  not  unreasonable  for  him 
to  suppose,  situated  as  he  was,  would  have  been  procured.  Moreover,  the 
answer  of  Jackson  in  the  Federal  Court  discloses  fiicts  which  were  all-im- 
portant to  the  complainant's  defence ;  of  these  facts,  the  complainant  states 
in  his  bill  he  was  ignorant,  at  lea^t  of  the  fact  of  Allison  having  been  a 
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parther  [315]  in  the  house  of  John  B.  Evans  &  Co.  until  long  after  the 
judgment  was  rendered  in  PhDadelphia.  From  the  correspondence  which 
has  been  produced  between  John  B.  Evans  and  the  complainant,  it  seems 
that  this  statement  is  true.  This  circumstance  presents  a  quite  new  case 
from  the  one  in  Philadelphia,  and  has  been  produced  in  a  way  to  which  the 
courts  of  that  country  are  incompetent.  Upon  this  ground,  I  think  this 
court  authorized  to  interpose ;  and  I  feel  no  question  that  the  -courts  of 
Pennsylvania  would  relieve  against  this  judgment  in  consequence  of  this 
discovery  if  the  case  were  properly  brought  before  them  ;  I  do  not  think 
that  the  complainant's  defence  after  the  death  of  Allison  and  loss  of  his 
papers,  and  before  the  discovery  produced  by  the  answer  of  Jackson,  was 
a  plain  legal  one.  Somerville  and  Gordon,  two  of  his  most  important  wit- 
nesses, lived  a  great  distance  from  Philadelphia,  and  their  importance 
might  not  at  that  time  have  been  known  to  the  complainant,  and,  for  aught 
that  appears  to  the  Court,  was  not  known  to  him. 

The  only  remaining  inquiry  is,  can  this  court,  by  way  of  bill  quia  timety 
relieve  against  the  judgment  of  another  State  when  that  judgment  is  not 
attempted  to  be  enforced  in  our  country  ?  I  have  been  unable  to  find  any 
precedent  of  the  like  kind ;  but  think,  upon  principle,  that  when  the  par* 
ties  are  within  the  jurisdiction  of  the  Court,  relief  may  be  afforded.  The 
principle  upon  which  courts  have  gone  in  granting  relief  against  a  legal 
liability  is  to  prevent  one  person  from  oppressing  another,  and  to  interfere 
so  as  to  remove  the  danger  firom,  and  quiet  the  fears  of,  the  person  thus 
situated,  by  destroying  the  power  which  his  antagonist  has  to  injure  him. 
It  is  true,  this  Court  cannot  decree  that  the  record  shall  be  given  up,  but  it 
can  render  its  decree  effectual  by  compelling  Jackson  to  release  this  judg- 
ment. This  will  not  be  doing  more  than  I  conceive  the  courts  of  Pennsyl- 
vania would  do,  if  this  case  were  before  them ;  and  I  am  convinced  [316] 
that  this  court  would  relieve  against  a  judgment  of  their  own  courts  under 
these  circumstances. 


Nashville.    February  Temiy  1817. 

JAMES   WINCHESTER  v.  JACKSON,  ANN  B.   EVANS,  AND 

OTHERS. 

IS.  C,  AnU,  805.] 

If  the  parties  live  within  its  jarisdiction,  although  the  subject-matter  of  dispute  lie  without 
the  jurisdiction,  equity  will  give  relief. 

Petition  for  a  rehearing,  —  The  petition  was  heard  and  the  arguments 

of  counsel  on  both  sides,  after  which  Harris,  special  judge,  delivered  the 

opinion  of  himself  and  of  Roane,  J.,  as  follows :  The  first  cause  assigned  in 

the  defendant's  petition  for  a  rehearing  of  this  case  is,  in  effect,  this :  that 
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the  judgments  of  a  sister  State  when  brought  into  this  State  are  conda- 
sive,  except  there  has  been  fraud  in  obtaining  the  judgment,  or  surprise  on' 
tiie  party  against  whom  it  has  been  obtained.  As  regards  the  weight  to 
which  the  judgment  of  a  sister  State  is  entitled,  I  have,  upon  the  hearing 
of  this  cause,  given  my  opinion  at  length ;  which  is,  in  short,  that  they  are 
not  entitled  to  more  or  less  credit  than  the  judgments  rendered  in  our  own 
courts.  Then,  if  in  our  own  courts  a  judgment  be  obtained  against  a  per- 
son whose  defence  was  plain  and  legal,  and  there  be  no  fraud  or  surprise,  a 
court  of  equity'  should  not  interfere  with  the  judgment.  I  still  entertain 
the  same  opinion  which  I  delivered  on  the  hearing  of  this  c^use,  on  this 
part  of  the  case ;  that,  according  to  the  facts  of  this  case,  the  defence  of 
Winchester  was  not  a  plain  legal  defence,  and  that  he  was  surprised  by  the 
death  of  Allison  and  loss  of  his  papers,  which  would  have  been  important 
to  him  in  his  defence.  That  he  calculated  ordinarily  when '  he  calculated 
on  the  production  of  Allison's  papers  on  the  trial;  and  that,  being  disap- 
pointed in  this  re€isonable  calculation  by  accident,  he  was  surprised,  and 
ought  not  to  be  prejudiced. 

[317]  But  the  counsel  for  the  defendants  say  that  the  plaintiff  might 
have  procured  all  the  evidence  on  the  trial  in  Philadelphia  which  he  has  pro- . 
duced  to  this  court.  Here  I  would  remark  that  the  plaintiff  had  good 
reason  to  believe  he  had  enough  of  testimony  at  Philadelphia,  and  therefore 
there  was  no  reason  for  his  trying  to  procure  more.  And  moreover,  if  he 
had,  could  he  then  have  obtained  the  same  testimony  which  has  been 
ofifered  to  this  court?  I  think  not;  Jackson's  answer  is  certainly  very 
important  testimony  for  the  complainant,  and  could  not  at  that  time  have 
been  in  his  power.  Nor  does  it  appear  to  me  that  any  testimony  which 
the  complainant  has  now  produced  was,  at  the  time  of  the  trial  in  Philadel- 
phia, known  to  the  complainant.  Nor  had  the  complainant,  calculating  as 
men  ordinarily  and  reasonably  would,  any  inducement  to  inquire  for  any 
testimony  except  what  he  presumed  he  might  have  procured  from  the 
papers  of  Allison.  So  that  I  am  yet  of  the  opinion  that  the  complainant 
was  surprised  on  the  trial  of  the  cause  in  Philadelphia  by  the  death  of 
Allisoii  and  loss  of  his  papers,  and  this  court  have  jurisdiction  on  that 
ground.  There  are  many  other  causes  assigned  for  a  rehearing ;  but  the 
one  principally  relied  on  is,  that  this  court  have  no  jurisdiction  over  the 
judgment  of  a  sister  State  when  there  is  no  suit  brought  on  said  judgment 
in  this  State.  Much  ingenious  reasoning  has  been  employed  on  this  part 
of  the  case.  But  I  am  as  yet  unable  to  perceive  how  the  circumstance 
of  bringing  suit  on  such  judgment  in  the  courts  of  this  State,  for  the  pur- 
pose of  enforcing  it,  would  give  this  court  jurisdiction,  if  it  did  not  possess 
it  in  the  first  instance.  The  delicacy  of  the  cause  consists  in  the  courts  of 
one  State  inquiring  into  the  judgments  of  another.  If,  then,  the  courts 
of  this  State  would  be  authorized  to  inquire  into  the  judgments  of  the 
courts  of  Pennsylvania,  if  those  judgments  were  attempted  to  be  enforced 
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in  this  State  without  any  violation  of  the  foregoing  rule,  it  [318]  occurs 
to  me  that  they  would  be  equally  authorized  to  do  so  when  the  parties 
claiming  an  interest  under  such  judgment  live  within  the  jurisdiction  of 
this  court  But  it  is  said  that  there  is  no  precedent  of  a  bill  like  the 
present  being  filed  against  a  judgment  I  have  in  the  opinion  heretofore 
delivered  remarked  this  much;  but  do  not  think  myself  estopped  from 
acting  in  the  absence  of  precedents,  if  I  can  act  according  to  principle.  The 
principle  I  conceive  to  be  this,  that  where  there  is  a  legal  liability  against 
a  person  living  within  the  jurisdiction  of  the  Court  from  which  such  person 
in  equity  and  good  conscience  ought  to  be  relieved,  and  the  process  of  this 
court  can  reach  the  parties,  there  this  court  ought  to  relieve  against  such 
liability  upon  the  same  principles  that  they  do  so  in  the  case  of  private 
writings.  The  counsel  for  the  defendants  have  cited  several  cases  from 
Com.  Dig.  c.  7,  p.  544,  for  the  purpose  of  proving  that  this  court  cannot 
relieve  against  the  judgment  of  a  sister  State  when  there  is  no  attempt  to 
enforce  such  judgment  in  the  courts  of  this  State.  The  cases  cited  prove 
that  where  there  has  been  a  case  decided  in  those  courts  in  Great  Britain 
which  have  the  peculiar  privilege  of  trying  all  causes  arising  within  their 
jurisdiction  exclusive  of  the  powers  of  all  other  courts,  that  if  a  person 
should  consider  himself  injured  by  the  decision  of  such  court  he  cannot 
file  a  bill  in  chancery  in  the  courts  of  general  jurisdiction  to  be  relieved 
from  the  judgment  of  those  courts  of  special  exclusive  jurisdiction ;  for  if 
such  construction  were  given,  the  exdusiveness  of  those  courts  would  be 
destroyed,  and  all  their  judgments  be  ultimately  examinable  in  the  courts 
of  general  jurisdiction.  This  is  all  that  those  cases  prove.  If,  then,  this 
court,  as  1  think,  is  to  view  the  judgment  of  Pennsylvania  as  a  judgment 
of  their  own  courts,  the  foregoing  authorities  cannot  apply ;  and,  indeed, 
they  cannot  apply  here  ;  for  if  they  prove  any  thing,  they  prove  that  the 
judgment  of  another  State,  however  [319]  fraudulently  obtained,  and 
however  imjust,  is  conclusive.  To  which  doctrine  I  am  not  willing  to  sub- 
scribe. It  seems  in  the  same  book  before  recited,  p.  543,  that  chancery  will 
give  relief,  though  the  subject-matter  of  the  dispute  lies  vnthout  the 
jurisdiction  of  the  Court,  if  the  parties  live  within  their  jurisdiction*. 
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EOGERSVILLE,  May  Term,  1817. 

ARCHIBALD  ROANE, ) 
ROBERT  WHYTE,        V  Present. 
JOHN  HAYWOOD,       J 

SARAH  CONWAY  v.  HUGH  D.  HALE. 

The  husband  may  be  trastee  for  the  wife,  and  will  be  so  held  where  no  other  person  is  named, 
though  the  Coart  would,  if  need  be,  provide  another  trastee  rather  than  that  the  contract 
should  be  destroyed.     [Ace.  Powell  v.  Powell,  9  H.  477,  491;  8  Y.  88.] 

The  husband,  as  sach  trastee,  cannot,  by  any  thing  he  can  do,  eztingaish  the  rights  of  his 
wife  in  the  trust  property. 

Therefore,  if  a  penal  bond  be  executed  to  husband  and  wife,  upon  a  consideration  not  passing 
from  the  husband,  conditioned  that  the  obligor  will  permit  them  to  remain  during  life  on 
a  plantation,  this  constitutes  the  husband  a  trustee  for  the  wife  to  secure  her  the  benefit 
stipulated  in  the  bond,  and  the  husband  cannot,  by  surrendering  the  bond  and  taking 
another  to  secure  the  estate  for  his  own  life,  deprive  his  wife  of  the  benefit  secured  to  her 
in  the  first  bond. 

Per  Ouriam,  Upon  this  bill,  answer,  replicatioD,  and  the  evidence  ad- 
duced on  the  hearing,  it  appears  as  follows :  Henry  Conway,  now  deceased, 
being  unfortunately  in  frequent  habits  of  intoxication,  and  when  in  that  sit- 
uation incapable  of  managing  his  affairs  with  economy  or  prudence,  became 
somewhat  embarrassed  with  debt,  as  well  on  his  own  account  as  by  becom- 
ing a  surety  for  others.  He  was  indebted  to  the  company  of  Hale,  Dick- 
son, &  Co.,  of  which  Hale,  the  defendant,  was  the  acting  partner,  upwards 
of  $500.  Li  this  situation  he  made  a  conveyance  of  the  tract  of  land  on 
which  he  lived,  with  other  property,  to  his  son  Thomas  Conway,  under  an 
agreement  that,  out  of  it,  he  would  pay  his  just  debts,  and  provide  for  the 
maintenance  of  himself  and  wife  during  life.  The  debt  to  Hale,  Dickson, 
&  Co.  not  being  paid,  they  commenced  suit,  recovered  judgment,  and  the 
sheriff  seized  the  land.  H.  Conway  had  only  three  children,  Thomas  Con- 
way, the  wife  of  James  Sevier,  and  another  daughter,  Susannah.  Previous 
to  the  day  of  [2]  sale,  Thomas  Conway,  having  procured  money  sufficient 
to  discharge  the  debt,  thought  it  best  to  permit  the  land  to  be  sold  in  order 
more  fully  to  secure  the  title.    And  it  was  agreed  between  him  and  James 
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Sevier  to  purchase  the  land,  360  acres,  at  the  sale ;  and  to  permit  Henry  Con- 
way and  his  wife,  the  complainants,  to  enjoy  it  during  their  lives ;  and  divide 
it  amongst  their  children  after  their  death.  Before  the  sale,  the  defendant 
Hale,  who  had  married  the  daughter  of  James  Sevier,  expressed  a  wish  to 
become  the  purchaser,  which  Sevier  agreed  he  might  under  such  arrange- 
ments as  he  could  make  with  Thomas  Conway.  In  pursuance  of  the  agree- 
ment thus  made,  Sevier  and  Thomas  Conway  declined  to  bid  at  the  sale, 
and  Hale  became  the  purchaser  for  about  $8,800,  and  gave  bond  to  comply 
with  the  previous  stipulations:  one  to  convey  100  acres  to  Susannah  Sevier, 
which  has  been  since  done ;  another  to  discharge  Thomas  Conway  from  the 
payment  of  the  debt  due  by  him  to  the  company  of  more  than  $500.  This 
has  been  done,  and  Conway  has  executed  a  quitclaim  deed  to  Hale  for  the 
land  sold  by  the  sheriff  to  him.  These  are  not  now  in  dispute.  But  he 
also  executed  another  bond,  in  which  he  bound  himself  to  Henry  Conway, 
and  Sarah  his  wife,  in  the  penalty  of  $5,000,  with  a  condition  which  is  sat- 
is&ctorily  proved  to  have  been  as  follows :  ^  The  condition  of  the  above 
obligation  is  such,  that,  if  the  above  bounden  Hugh  D.  Hale  shall  permit 
the  said  Henry  Conway,  and  Sarah  his  wife,  to  remain  on  the  plantation 
on  which  they  now  live  (which  plantation  the  said  Hale  hath  this  day  pur- 
chased at  the  sheriff's  sale)  during  the  term  of  their  natural  life,  with  the 
peaceable  enjoyment  of  the  dwelling-house,  out-houses,  barn,  stables,  and 
orchard  and  plantation,  in  as  full  a  manner  as  they  now  enjoy  them,  then 
the  above  obligation  to  be  void,  otherwise  to  remain  in  full  force  and  virtue 
inlaw."  Immediately  after  the  sheriff's  [3]  sale,  Henry  Conway  released 
and  gave  a  receipt  on  the  execution  for  the  surplus  of  the  purchase-money 
afler  satisfying  the  execution.  No  part  of  this  surplus  was  paid.  Some 
time  after  this,  Henry  Conway  and  Hale  applied  to  Thomas  Conway,  in 
whose  hands  the  bond  was  deposited,  to  give  it  up.  At  that  time  he  refused ; 
but,  on  hearing  that  his  father  was  about  to  give  Hale  a  release  against  it,  he 
gave  it  up  to  Hale,  who  destroyed  it  No  compensation  whatever  has  been 
given  by  Hale  to  Henry  Conway,  or  his  wife,  the  present  complainant,  for  the 
release  or  surrender  of  the  bond ;  nor  has  she  ever  in  any  manner  assented 
thereto.  Hale  said  the  design  of  taking  up  the  bond  was,  that  he  should  give 
another  to  secure  Henry  Conway  in  the  possession  during  his  own  life,  in  ex- 
clusion of  the  rights  of  his  wife ;  after  that  time,  Henry  Conway  peaceably 
enjoyed  the  premises  for  about  six  months,  and  then  died  intestate ;  since  his 
death.  Hale  has  commenced  suit  by  ejectment  against  the  tenants  of  Sarah 
Conway,  the  widow  of  the  deceased,  to  recover  the  possession.  To  enjoin 
Hale  from  proceeding  at  law,  and  secure  her  in  the  possession  of  the  premises 
during  life,  is  the  object  of  the  present  bill.  The  principal  question  that 
arises  is,  whether  the  release  or  surrender  of  the  bond  by  Henry  Conway, 
in  his  lifetime,  will  bar  the  present  complainant  of  her  equity. 

The  provision  for  the  wife  of  Conway  was  not  made  pursuant  to  a  bar- 
gain in  which  Conway  was  a  party ;  indeed  it  came  not  out  of  his  estate  bat 
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out  of  the  estcUe  of  the  purchaser,  who  but  for  his  contract  with  Conway  the 
son,  and  Sevier  the  son-in-law,  of  Conway,  the  elder,  would  not  have  been 
permitted  to  make  the  purchase ;  and  certainly  Conway,  the  elder,  could  have 
no  pretence  of  ownership  over  the  bond  had  it  been  made  payable  to  any 
other  person  than  himself;  but,  being  payable  to  himself,  the  idea  of  its  be- 
longing wholly  to  him  arose,  and  has  led  to  [4]  this  controversy.  The  estate 
of  his  wife,  provided  for  by  the  bond,  is  subsequent  in  point  of  commence- 
ment to  the  determination  of  the  estate  provided  for  himself;  and  over  this 
estate  of  the  wife  he  has  no  control.  It  is  a  rule  of  equity  that  it  regards  the 
substance  not  the  form  of  the  contract,  and  will  cause  it  to  be  executed  accord- 
ing to  the  genuine  meaning,  and  intent  thereof.  1  Fonb.  37 ;  Acton  v. 
Price,  and  other  cases,  some  of  which  are  to  be  found  in  Equity  Cases 
Abridged.  It  is  urged  that  the  husband  cannot  be  a  trustee  for  the  wife. 
The  answer  is  that  the  doctrine  is  otherwise  ever  since  the  case  of  Carmel 
V,  Buckle,  2  P.  W.  243,  and  316  the  case  of  Bennett  v.  Davis.  But  if  he 
could  not  be  a  trustee,  the  Court  would  so  provide  that  some  other  pei^on 
should  be  rather  than  through  a  mere  defect  of  formality  destroy  the  effect 
of  the  contract  Then  her  interest  could  not  be  affected  by  the  acts  of  the 
husband  unless  it  be  first  taken  as  a  rule  that  the  trustee  can,  by  his  own 
act,  extinguish  the  rights  of  the  cestui  que  trusty  —  a  position  which  cannot  be 
admitted,  especially  as  this  case  is  circumstanced,  Hale  having  full  knowl- 
edge of  the  equitable  title. 

Decree,  therefore,  that  she  shall  enjoy  the  possession  of  the  premises,  ac- 
cording to  the  bond,  and  that  Hale  be  perpetually  enjoined  from  suing  her 
or  her  tenants  for  the  purpose  of  recovering  possession,  and  that  he  pay  all 
the  costs  of  this  suit 


BogersTille.    May  Term,  1817. 
CLICK  V.  GILLESPIE  AND  ELIZABETH  JONES. 

The  genera]  rule  is,  that  if  a  party  can  be  saed  either  at  law  or  in  equity,  and  can  make  his 
defence  as  effectoally  in  one  court  as  the  other,  and  is  sued  at  law  and  makes  it  there,  liiat 
he  cannot  afterwards  come  into  equity,  except  upon  peculiar  circumstances  arising  out  of 
the  trial  and  judgment,  and  not  upon  the  ground  merely  that  he  could  defend  in  both 
courts,  and  had  not  made  his  defence  in  that  in  which  he  had  been  first  sued.  [Ace.  Tumey 
v.  Young,  S  Tenn.  265,  and  cases  there  cited.] 

But,  sembUy  owing  to  the  peculiar  practice  in  this  State,  the  general  rule  will  be  departed  from 
where  it  is  clear  that  the  defendant  had  a  valid  legal  defence,  and  intended  to  make  it, 
and,  by  some  mistake  of  counsel,  the  pleadings  were  not  calculated  to  bring  it  forward, 
as,  for  example,  when  the  defence  was  duress  by  threats  and  the  plea  was  duress  by 
imprisonment,  whereby  the  cause  was  not  tried  on  its  merits.  [See  Annstrong  v.  Thomp- 
son, 8  Hay.  127,  and  the  note  to  that  case.] 

BiU  in  .Equity,  —  Per  Curiam,    The  daughter  of  Elizabeth  Jones,  [5J 
lived  with  her  several  years,  and  married  Click  at  the  age  of  sixteen  or  seven- 
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teen  years.  And  the  son  of  Elizabeth  Jones  obtained  for  his  mother,  from 
Click,  a  bill  single  for  $336,  or  thereabouts,  payable  one  day  after  date,  and 
dated  the  10th  of  August,  1808.  She  assigned  to  Gillespie  on  the  24th  of  the 
same  month.  He  commenced  an  action  of  debt  against  Click,  and  recovered. 
The  plea  put  in  by  Click's  counsel  was,  "that  the  bill  single  was  obtained 
from  him  by  duress  of  imprisonment,"  and  the  evidence  on  the  trial  proved 
only  duress  by  threats  to  kill,  and  so  was  not  suitable  to  the  plea.  This, 
however,  is  only  on  the  amended  bill,  not  served  upon  the  defendant  Jones, 
nor  answered  by  her,  but  upon  Gillespie  only.  There  being  a  verdict  against 
the  defendant  at  law,  he  moved  for  a  new  trial,  and  to  amend  the  pleadings, 
but  was  refused  by  the  Court.  One  witness  now  proved  that,  when  the  bill 
single  was  executed,  Christopher  Jones,  the  son  of  Elizabeth,  came  to  the 
house  of  Click  with  a  knife  in  his  hand,  and  threatened  to  cut  the  throat  of 
Click  if  he  would  not  execute  the  bill  single  ;  and  made  many  other  threats, 
and  that  thereupon  Click  executed ;  that  several  men  were  there  at  the 
time,  whom  the  witness  named.  Stout,  one  of  the  subscribing  witnesses, 
who  now  lives  in  Washington  county ;  Willet,  another  subscribing  witness, 
hath  removed  to  distant  parts  ;  one  Click,  a  brother  of  the  obligor,  was  also 
there,  and  he  having  lately  returned  from  the  slrmy,  lives  also  in  some  of 
the  adjacent  counties.  She  did  not  hear  Christopher  Jones  say  for  what  he 
claimed  the  bond  in  behalf  of  his  mother.  Another  witness,  a  few  days 
after  the  execution  of  the  bill  single,  heard  Christopher  Jones  admit  that  he 
had  used  the  means  spoken  of  by  the  other  witness  to  obtain  the  execution 
of  the  bond.  And  some  days  after  that  he  also  heard  Gillespie  advise 
Mitchell  not  to  take  an  assignment  of  the  bond,  for  that  it  was  fraudulent 
And  on  the  same  evening  [6]  the  witness  says  he  obtained  it  himself.  He 
first  brought  an  action  against  Mrs.  Jones,  and  afterwards  against  Click ; 
and  when  sued,  she  stated  to  Gillespie  that  he  had  contrived  to  have  the 
bond  executed  and  then  assigned  to  himself.  When  she,  but  for  him,  would 
never  have  claimed  it  or  any  thing  of  her  daughter ;  to  which  he  said  noth- 
ing. But  the  witness  says  he  had  not  time  to  reply,  her  discourse  being  in- 
cessant during  the  time  the  witness  heard  her.  The  daughter,  it  is  proved, 
lived  with  her  four  or  five  years.  She  had  a  guardian,  he  deposes  that  he 
did  not  expect  a  charge  to  be  made  by  the  mother.  The  daughter  was  not 
sent  to  school  long  enough  to  read ;  she  worked  industriously  whilst  with 
her  mother,  and  was  clothed  indifierently.  The  Court  think,  upon  this  part 
of  the  evidence,  that  she  was  not  indebted  to  the  mother.  These  are  the 
facts ;  what  questions  do  they  raise  ? 

First,  was  this  bond  procured  by  threats  ?  for  if  not  it  was  voluntaiy 
and  binding  both  in  law  and  equity.  The  objection  of  the  want  of  consid- 
eration cannot  be  urged  against  a  voluntary  bond,  or  in  any  case  save  only 
that,  where  a  consideration  was  expected  and  fails.  The  threats  are 
proved  by  one  witness ;  her  evidence  is  not  clear  and  satisfactory.  She 
does  not  detail  circumstances.  She  relates  only  the  naked  fiust.  Christo- 
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pher  Jones's  confession  is  confirmatory  of  her  testimony,  bat  the  admis- 
sions of  an  agent  after  he  is  functus  officio  are  not  sufficient  Peake,  18, 
and  the  notes  subjoined.  He  ought  to  be  sworn.  Here  the  agent  is  dead, 
and  has  not  been  sworn.  But  still  she  is  confirmed  by  circumstances. 
Others  prove  that  there  was  no  consideration,  and  Click  having  run 
off  to  be  married,  might  be,  and  probably  was,  apprehensive  of  his  wife's 
family,  and  of  Christopher  Jones,  who  was  a  person  of  violent  and  danger- 
ous temper.  That  is  in  evidence.  And  besides  all  this.  Stout  is  not  [7] 
produced.  The  obligee,  or  assignee  of  the  obligee,  ought  to  have  produced 
him,  to  show  the  fairness  of  the  execution  of  the  bill  single  impeached  by 
this  suit  in  equity.  The  observations  of  Mrs.  Jones,  attributing  the  pro- 
curement of  the  bill  single  to  the  machinations  of  Gillespie,  and  admitting 
that  without  them  she  had  no  charge  to  make  against  her  daughter,  indi- 
cate some  steps  taken  which  were  not  consistent,  in  her  opinion,  with  recti- 
tude. All  these  circumstances,  independent  of  the  agent's  'confessions,  are 
Bo  far  confirmatory  of  the  female  witness  as  to  render  it  solid  enough  to  be 
rested  on  by  the  Court.  And  the  more  so  as  she  is  not  impeached  as  to 
character  by  any  other  witness,  though  her  neighbors,  many  of  them,  were 
present  at  her  examination.  It  is  said  Mr.  Gillespie  has  been  put  off  his 
guard  by  the  declarations  of  Click's  counsel,  that  they  did  not  expect  to  get 
a  decree  against  him.  They  did  say  so  at  the  last  term  or  before,  but 
would  not,  when  applied  to,  dismiss  the  bill  as  to  him.  And  they  did  not 
then  know  of  the  evideuce  implicating  Gillespie,  which  was  delivered  on 
this  hearing.  But  take  the  statements  of  Gillespie  as  made  in  his  answer 
to  be  true,  and  they  apply  only  to  promises  of  payment  made  by  Click  af- 
ter the  assignment  in  the  lifetime  of  Christopher  Jones,  not  to  the  circum- 
stances of  the  execution  precedent  thereto.  The  evidence  then  which  he 
could  be  allowed  to  produce,  would  not  affect  the  point  now  under  consid- 
eration. The  conclusion  is  that  the  execution  of  the  bill  single  was  ex- 
torted by  threats. 

Secondly,  can  the  complainant  be  relieved  in  equity  ?  The  general  rule 
is,  that  if  a  defendant  can  be  sued,  either  at  law  or  in  equity,  and  can 
make  his  defence  as  effectually  in  one  court  as  the  other,  and  is  sued  at 
law  and  makes  it  there,  that  he  cannot  afterwards  come  into  equity  except 
upon  peculiar  circumstances  arising  out  of  the  trikl  and  judgment,  [8]  not 
upon  the  ground  merely  that  he  could  defend  in  both  courts  and  had  not 
made  his  defence  in  that  in  which  he  had  been  first  sued.  Such  an  option 
is  allowable  only  in  case  of  ejectment,  where  one  verdict  and  judgment  is 
not  a  bar,  as  it  is  in  other  cases,  to  a  new  action.  There  if  the  plaintiff's 
claim  be  both  equitable  and  legal,  he  may  the  second  time  elect  to  proceed 
in  equity,  and  not  at  law,  as  he  did  before.  When  he  can  sue  the  second 
time  without  being  barred  by  the  former  judgment,  why  not  sue  in  equity 
as  well  as  at  law  ?  But,  in  this  State,  this  general  rule  is  departed  from, 
where  the  Court  sees  that  the  defendant  has  a  valid  legal  defence,  and  has 
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intended  to  make  it,  both  he  and  his  counsel,  and  not  to  act  so  as  to  canfie 
delay.  And  by  some  mistake  of  the  counsel,  the  pleadings  have  not  been 
calculated  to  bring  it  forward  ;  by  which  means  the  cause  is  not  tried  upon 
its  merits,  there  a  court  of  equity  in  this  State  will  entertain  the  cause,  for 
the  purpose  of  letting  the  merits  prevail.  Our  courts  depart  from  the  gen- 
eral rule  in  such  cases,  in  consideration  of  the  difference  of  practice  in  this 
State  and  in  England.  We  consider  that  our  practitioners  are  hurried 
from  court  to  court,  and  have  not  the  ready  access  to  books,  nor  the  same 
time  for  reflection,  as  the  practitioners  in  England  have.  And  that  there- 
fore the  general  rules  which  originated  there  cannot  be  rigidly  applied  here 
without  producing  injustice.  The  case  in  Cooke's  Reports  decided  at  Nash- 
ville, this  Court  has  overruled  on  the  last  circuit,  in  two  different  cases : 
one  at  Carthage,  the  other  at  Nashville.  We  do  not  consider  ourselves 
bound  by  it  In  this  case  the  defendant  at  law  stated  the  circumstances  of 
his  case  to  his  counsel,  he  put  in  a  plea  which  did  not  so  exactly  fit  the 
evidence  as  to  render  it  admissible  and  proper  for  the  issue,  and  therefore 
the  defendant  failed  in  his  defence.  He  was  not  studious  of  delay.  His 
counsel  did  not  mean  it.  No  circumstances  [9]  throw  upon  the  transaction 
any  just  suspicion  of  this  sort ;  and  therefore  we  feel  at  liberty  to  deviate 
80  far  only  from  the  general  rule  as  to  let  in  an  examination  of  the  merits^ 
If  any  such  suspicion  could  fairly  be  raised,  we  would  inflexibly  adhere  to 
the  general  rule.  The  complainant  ought  to  be  relieved  as  against  Mrs. 
Jones. 

The  third  question  is,  ought  he  also  to  be  relieved  as  against  Gillespie  ? 
The  circumstance  of  his  being  an  assignee  af^er  the  day  of  payment  elapsed, 
is  enough  to  decide  this  question  in  the  affirmative ;  and  his  conversation 
with  Mitchell  renders  it  wholly  unequivocal.  Tbe  complainant  must  be 
relieved  against  him  also.  The  promises  of  payment  made  by  Click  after 
the  assignment,  are  of  no  avail  to  him ;  these  did  not  induce  the  assign- 
ment, they  were  not  the  cause  of  Gillespie's  taking  it,  and  probably,  also, 
were  induced  by  the  dread  of  Christopher  Jones's  resentment.  Gillespie 
had  devised  the  plan  as  Mrs.  Jones  said,  and  he  did  not  deny,  before  that 
bill  single  was  executed,  and  he  had  resolved  upon  it  when  he  gave  his  ad- 
vice to  Mitchell. 

Decree,  that  the  clerk  and  master  shall  ascertain  and  report  to  this 
Court  to-morrow  morning,  the  sums  received  by  the  defendant,  Gillespie, 
upon  his  judgment  at  law  against  the  plaintiff,  together  with  the  interest 
thereon  to  this  time,  and  the  amount  of  the  costs  at  law,  together  with  in- 
terest to  this  time.  And  tbat  the  defendant,  Gillespie,  shall  pay  the  same 
to  complainant,  within  three  months,  otherwise  the  plaintiff  to  have  exe- 
cution for  the  same  against  him.  And  that  the  defendant,  Elizabeth  Jones, 
also  shall  be  liable  in  case  of  his  default,  to  the  payment  of  such  part  of 
said  sums  as  shall  not  be  paid  by  the  defendant  Gillespie. 
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ROBERT  YOUNG  v.  FORGEY  AND  HENDERSON. 

[5.  (7.,  infra,  189.] 

The  temporary  owner  of  a  chattel,  and  all  persons  claiming  nnder  him,  mnst,  daring  the  term, 
bear  all  the  losses  by  detrimental  casualties,  which  the  absolute  owner  would  have  borne 
but  for  the  contract  of  bailment,  and  is,  also,  subject  to  the  duties  in  reference  to  the  chattel, 
which,  but  for  the  bailment,  the  absolute  owner  would  be  liable  to.  [Ace.  Neilson  v.  Gilliam, 
7  T.  474,  and  Overton  r.  Bigelow,  10  T.  54,  citing  this  case.  Also  Hicks  v.  Parham,  8  Hay. 
224,  and  cases  there  cited.] 

[10]  J^cr  Curiam,  On  the  9th  of  February,  1805,  Forgey,  at  the  instance 
of  Henderson,  purchased  at  execution  sale  a  negro  man,  whom  the  sheriff  sold 
to  satisfy  a  debt  due  from  Henderson,  advancing  for  him,  with  a  sum  before 
advanced,  to  the  amount  of  $284.  Articles  were  drawn  purporting  that 
the  money  might  be  repaid  in  April,  May,  or  June  next  following,  and  that 
the  negro  might  be  retained  till  the  1st  of  October,  and  then  be  returned. 
In  March,  1806,  an  addition  was  made  to  the  articles  and  signed  by  Hen- 
derson, declaring  that  the  death  of  the  negro  should  be  the  loss  of  Hender- 
son. In  1807,  the  knee  of  the  negro  being  affected  with  rheumatic  pains, 
a  plaster,  by  the  direction  of  Forgey,  was  applied  to  his  knee,  which  produced 
excoriations  and  sores  that  finally  eventuated  in  death  some  time  in  the 
year  1809.  After  the  application,  being  unable  to  labor,  and  growing 
worse  every  day,  and  being  not  furnished  by  Forgey  with  medical  aid,  one 
of  the  witnesses,  understanding  from  Forgey  that  the  death  of  the  negro 
would  be  the  loss  of  Henderson,  requested  that  Forgey  would  send  the 
negro  to  his  house  to  be  attended  to  and  taken  care  of.  He  came  eight  or 
ten  days  afterwards,  and,  after  staying  one  or  two  days,  was  removed  in  a 
cart  or  wagon  to  Robert  Young's  where  were  his  children,  and  he  there 
remained.  In  December,  1807,  Robert  Young  purchased  the  negro  from 
Forgey,  who  affirmed  that  Henderson  was  bound  by  the  articles  to  pay  the 
$284 ;  that  the  death  of  the  negro  would  be  Henderson's  loss,  and  that 
IRobert  Young  should  have  the  benefit  of  these  articles.  The  articles  were 
not  then  shown  to  Young ;  but  he  gave  his  bond  for  the  $284,  to  be  paid 
in  three  [11]  months.  Forgey  sued  upon  it,  and  recovered.  Young 
brought  this  bill,  and  obtained  an  injunction  which  hath  been  in  part  dis- 
solved. And  now  the  question  is.  Can  Young  be  relieved  upon  this  state- 
ment of  facts?  We  will  dismiss  many  points  which  might  with  propriety 
enough  be  drawn  into  discussion,  and  look  at  once  for  some  ground  that  will 
serve  as  a  foundation  for  our  opinion. 

Supposing  the  articles  to  be  by  law  assignable,  which  however  is  very 
questionable  (1  Ba.  Ab.  370,  372),  yet,  as  these  articles  were  not  assigned 
till  after  the  dissolution  of  the  injunction,  it  is  manifest  that  Robert  Young, 
when  he  filed  this  bill,  could  not  have  any  benefit  of  these  articles  as 
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against  Henderson,  so  as  to  compel  him  to  pay  the  S284.    The  same 
remark  applies  to  any  argument  founded  upon  the  Act  of  1801,  c  6,  §  54. 
Again,  if  the  articles  were  assignable,  and  had  been  actually  assigned, 
Robert  Young  could  not  recover  against  Henderson,  if  at  the  time  of  the 
assignment,  Forgey  had  disabled  himself  to  recover  of  Henderson  by  any 
culpable  act  or  omission.     And  then  we  must  consider  whether  he  was  so 
disabled  by  the  misapplication  of  the  plaster,  or  neglecting  to  offer  medi- 
cal aid  toward  effecting  a  cure.     The  hirer  of  a  slave  is  the  owner  in  place 
of  the  master  during  the  continuance  of  the  time  stipulated.     And  as  such 
he  is  bound  to  supply  all  those  necessaries,  including  medical  aid,  which  a 
good  master  ought  to  furnish  to  the  slave  who  is  under  his  care  or  protec- 
tion.    It  is  because  of  this  obligation  of  the  temporary  owner  that  the  price 
fixed  for  a  year  is  not  much,  if  at  all,  greater  than  the  half  of  the  price 
given  for  the  work  of  a  day  laborer  for  whom  the  employer  is  not  bound 
to  provide.    The  temporary  owner  bears  the  loss  of  sickness,  running 
away,  and  all  other  detrimental  casualties  to  which  the  absolute  owner 
would  be  liable  but  for  the  contract  of  hiring ;  [12]  and  is.  compensated 
in  the  diminution  of  the  price  he  gives  for  the  time  stipulated.    The  tem- 
porary owner  in  this  case,  as  in  the  case  of  a  lease,  must  pay  the  considera- 
tion ;  though  the  house  be  burned  down  (1  Term  Rep.  310 ;  Newland,  325), 
so  that  he  hath  no  enjoyment  thereof,  yet  the  rent  is  due  and  must  be  paid. 
He  first  sustains  a  loss  coextensive  with  his  time,  the  owner  in  fee  the  loss 
coextensive  with  his  time.     The  same  is  the  case  of  every  temporary 
owner  of  a  chattel  so  long  as  his  ownership  continues.     Such  particularly 
is  the  case  of  the  pawnee,  who,  in  point  of  reason,  stands  precisely  on  the 
same  footing  as  the  hirer.     He  is  the  temporary  owner,  and  is  subject  to 
the  duties  during  his  time,  which,  but  for  the  pawn,  the  absolute  owner 
would  be  liable  to.     He  must  bear  the  loss  of  the  thing  pledged  by  his  act  or 
omission.     If  he  had  sued  Henderson  he  could  not  have  recovered ;  for  he 
would  have  been  met  with  the  objection  of  a  noxious  administration  of 
medicine  which  ruined  the  pledged  property.     At  least  he  might  have  been 
met  with   the  objection  of   gross  neglect  of  that   ordinary  care  which 
one  of  common   prudence    would   have  used   for    the   preservation  of 
his  own  property.    He  who  claims  under  the  pawnee  is  liable  to  the  same 
objection.     Convenience,  humanity,  and  good  policy  all  unite  in  the  sup- 
port of  this  position,  that  the  temporary  owner  shall  be  onerated  with  the 
care  of  preserving  the  life,  health,  and  limbs  of  the  slave  committed  to  his 
charge.     He  can  then  act  immediately,  without  previous  consultation  with 
the  master,  whenever  the  emergency  occurs  ;  it  will  be  his  loss  if  he  do  not. 
The  evils  to  be  apprehended  from  a  different  rule  will  be  prevented  by 
timely  exertion  and  care ;  the  slave  will  not  be  wantonly  exposed  to  hard- 
ships which  generate  disorders.   He  will  be  fhrnished  with  food  and  raiment 
needful  to  such  preservation,  and  cruelties  which  force  him  to  absent  himself 
will  not  [13]  be  practised  upon  him.    This,  too,  conforms  to  the  principle 
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of  other  cases,  which  decide  that  the  bailee  who  is  benefited  by  the  posses- 
sion, as  well  as  the  bailor,  shall  be  bound  to  ordinary  care,  and  shall  be 
answerable  for  a  correspondent  neglect  Jones  on  Bailment,  74-78,  118- 
120;  L.  R.  97;  1  Ba.  Ab.  870.  It  was  not  correct,  as  stated  by  For- 
gey,  to  say  that  a  loss  by  the  death  of  the  negro  would  fall  upon  Hender- 
son. He  ought  to  have  added,  ^'  unless  some  duty  which  the  law  imposes  on 
the  pledgee  had  been  neglected^  which  in  law  wotdd  exempt  Henderson  from  his 
liabilityJ"  Young  contracted  under  the  idea  that  no  exception  could  dis- 
charge Henderson.  Such  was  not  the  efiect  of  the  articles ;  they  were 
not  correctly  represented.  He  has  been  deceived  by  the  generality  of  the 
affirmance.  Forgey's  duties  were  not  transferred  to  Young,  as  between 
Young  and  himself,  whatever  allegation  may  lie  in  the  mouth  of  Hender- 
son. No  such  thing  was  expressly  mentioned,  nor  can  be  implied  from  the 
nature  of  the  transaction.  Forgey  representing  that  the  loss  was  to  fall 
on  Henderson  without  exception  of  circumstances,  it  was  clearly  insinuated 
that  he  was  the  person  bound  for  the  cure  of  the  slave.  An  idea  wholly 
incompatible  with  Young's  obligation  to  provide  for  it ;  and  indeed  is  a 
negative  of  that  proposition,  —  and  so  it  is  presumed  did  Young  under- 
stand it  How,  after  this,  could  Forgey  expect  such  provision  to  be  made 
by  Young  ?  Did  not  both  bis  example  and  deductions  declare  the  con- 
trary ?  If  humanity  required  of  Young  to  interfere  in  behalf  of  the  slave 
a  failure  o£fends  humanity,  but  does  not  violate  his  engagements  with 
Forgey,  who,  by  example  and  the  form  of  his  contract,  and  by  his  declara- 
tions then  and  afterwards  made,  has  done  all  in  his  power  to  inspire  a 
different  conception  in  Young. 

This  controversy  has  arisen  from  a  misunderstanding  of  the  duties  of  the 
pawnee  or  mortgagee,  but  it  is  a  misunderstanding  which  originated  with 
Foi^ey,  [14]  and  by  him  was  communicated  to  Young.  Reason  deter- 
mines therefore  that  Forgey,  and  not  Young,  should  bear  the  consequences. 
Many  times  all  parties  are  intentionally  innocent,  but  yet  some  of  them 
must  bear  the  loss.  That  always  is  him  who  is  the  cause  of  the  loss, 
however  innocent  he  may  be  of  any  wrong  intended.  Where  one  of  two 
innocent  men  must  suffer,  let  the  loss  fall  upon  him  who  is  the  cause  of  the 
difficulty ;  in  this  instance  Forgey's  misconstruction  of  the  contract  between 
him  and  Henderson  has  been  the  cause  of  Henderson's  now  having  a  legal 
difference  about  payment  of  the  $284 ;  and  therefore  he  Forgey,  and  not 
Young,  should  bear  the  loss. 

A  further  view  might  be  taken  of  this  case,  and  others  referred  to,  to 
prove  that  an  assignment  of  one's  demand  does  not  also  assign  his  obliga- 
tions connected  therewith  so  as  to  charge  the  assignee  with  them,  as  in 
case  of  covenant  in  gross  to  pay  rent  But  as  the  grounds  already  taken 
seem  sufficient,  we  will  not  further  investigate  the  analogous  cases.  See 
Salk.  81 ;  Shower,  340  ;  Doug.  735. 

Decree  for  the  complainanL 
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Bogersville.    May  Term,  1817. 

WILLIAM   P.  CHESTER  v.  THE   EXECUTORS   OF   JOHN 

SCOTT,  DECEASED. 

Equity  ought  not  to  interfere  after  judgment  at  law,  except  in  case  where  the  defence 
cannot,  for  some  reason,  be  considered  at  law,  and  made  available,  or  where  fraud  is 
practised  preventing  a  trial  on  the  merits.  [See  Tumey  v.  Toung,  2  Tenn.  265,  and  cases 
cited.] 

It  is  not  a  sufficient  ground  to  take  the  case  out  of  the  rule,  that  the  complainant,  being  sued 
at  law  upon  a  bond,  was  Illegally  held  responsible  by  an  improper  construction  of  the  in- 
strument by  that  court. 

Per  Ouriam.  "William  P.  Chester,  having  the  interest  of  a  bond,  not 
negotiable,  executed  by  James  Penny  to  George  and  Henry  Miller,  and 
by  them  assigned  to  Jacob  Miller,  made  a  contract  with  John  Scott^  now 
deceased,  not  having  the  bond  present  at  the  time,  and  received  from  him, 
property  of  the  value  of  $458§,  and  executed  his  bond  to  Scott  on  the 
21st  of  August,  1800,  for  the  said  sum  of  $458^,  with  a  condition  in 
these  words  :  *'  The  condition  of  the  above  obligation  is  such,  that  if  [15] 
the  above  bound  William  P.  Chester  will  assign  and  make  over  within 
two  years  from  the  date  hereof,  or  sooner  if  in  his  power,  unto  the  said 
John  Scott,  a  certain  judgment  which  said  Chester  and  a  certain  Miller, 
shall  obtain  against  a  certain  Captain  James  Penny.  And  it  is  further 
understood  that  the  said  Scott  is  to  have  no  more  than  $458§,  out  of 
said  judgment,  with  legal  interest  from  the  date  hereof.  And  likewise  it 
is  understood  that  the  said  Scott,  shall  have  no  recourse  against  the  said 
Chester  in  case  of  said  Penny's  insolvency  or  inability  to  pay  after  the  said 
judgment  is  transferred,  then  the  above  obligation  to  be  void,  else  to  remain 
in  full  force."  Against  James  Penny  on  the  25  th  of  September,  1800,  a 
suit  was  commenced  in  Greene  County  Court,  in  the  names  of  George  and 
Henry  Miller,  for  the  use  of  William  P.  Chester.  And  on  the  27th  of  Oc- 
tober, 1801,  judgment  was  recovered  for  $579.50,  and  costs;  five  hundred 
and  two  of  which  were  transferred  or  assigned  to  John  Scott  by  Chester, 
on  the  execution  docket.  Afterwards,  on  the  3d  of  March,  1802,  Chester, 
by  deed,  transferred  or  assigned  the  same  amount  of  the  judgment  to  Scott, 
and  tendered  the  transfer  to  him,  but  he  refused  to  receive  it.  Penny  at 
that  time  was  deemed  to  be  insolvent.  Scott  commenced  suit  in  Washing- 
ton County  Court  against  Chester  on  the  bond  by  him  executed.  Oyer  of 
the  condition  was  prayed,  and  the  transfers  before  stated  were  separately 
pleaded  in  bar  of  the  actipn.  To  which  pleas  general  demurrers  were 
filed.  The  Court  sustained  them  upon  argument,  and  judgment  was 
recovered.  To  reverse  which  judgment  a  writ  of  error  was  presented  in 
the  Superior  Court  of  Law,  and  at  March  term,  1809,  the  judgment  of  the 
County  Court  was  affirmed.  To  be  relieved  against  this  judgment  is  the 
object  of  the  present  bill.  In  which  the  complainant  insists  that,  [16]  on 
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obtaining  the  judgment  in  the  names  of  George  and  Henry  Miller,  for  his 
own  use,  and  assigning  the  same  to  Scott  within  two  years,  he  has  per- 
formed all  he  was  bound  to  do  by  his  agreement,  and  is  not  accountable 
for  the  solvency  of  Penny. 

If  the  cause  depended  upon  the  solvency  of  Fenny,  the  Court  would  be 
of  opinion  that  the  seeming  implication  of  responsibility  iu  Chester,  for 
insolvency  between  the  contract  and  the  assignment  would  vanish,  upon  the 
ascertainment  of  the  real  cause  of  the  provision,  which  is  supposed  to  fur- 
nish the  implication.  The  assignment  is  generally  supposed  to  create  a 
contract  raised  by  the  law  for  indemnifying  the  assignee  against  the  insol- 
vency of  the  obligor.  And  to  prevent  that  operation  of  the  assignment  was 
this  part  of  the  agreement  made.  Here  is  an  obvious  and  a  plain  cause  for 
it,  and  why  then  create  furthermore  another  contract,  extending  to  a  time 
anterior  to  the  assignment,  making,  by  construction,  an  additional  one 
l^esides  this  ?  The  rule  is  that  the  implication  must  be  necessary  and  inevi- 
table;  one  without  which  certain  words  would  be  inoperative,  and  without 
effect.  Here  is  a  plain  and  obvious  meaning,  productive  of  a  plain  agree- 
ment, which  cannot  be  overlooked  or  laid  aside,  and  which,  without 
necessity,  ought  not  to  be  enlarged.  What  is  there  to  raise  an  anterior 
responsibility  on  the  part  of  Chester  ?  Is  he  liable  before  the  assignment 
which  includes  in  itself  a  covenant  that  the  assignee  shall  have  the  money  ? 
By  which  we  understand  that  he  shall  not  be  defeated  by  the  assignor.  Mod. 
113 ;  L.  R.  683 ;  2  L.  Ray.  1242, 1419  ;  2  Bl.  820.  He  is  not  liable  to  any 
such  covenant  before  assignment,  and  then  he  is  only  liable  by  force  of  the 
agreement  contained  in  his  bond  ;  that  is,  to  obtain  judgment  and  transfer 
in  the  time  limited  as  the  obligation  contemplated.  What  is  there  to  create 
ulterior  responsibility  ?  Will  his  obligation  to  assign  at  a  future  [17]  time 
do  it  ?  No ;  for  that  would  be  by  conjecture  to  burden  him  with  a  contract, 
concerning  which  there  is  perfect  silence,  though  the  parties,  by  reducing 
their  agreement  to  writing,  have  signified  that  neither  is  to  be  charged 
further  than  is  there  set  down.  Chester,  then,  is  exempt  from  responsi- 
bility for  the  insolvency  of  Fenny  prior  to  the  time  of  the  assignment. 

And  this  brings  us  to  the  remaining  part  of  the  case,  which  is  the  judg- 
ment and  assignment  of  a  certain  debt  to  Scott  within  a  certain  time.  The 
person  liable  to  that  debt,  the  amount  of  it  exceeding  $458,  the  person  hav- 
ing the  real  ownership  of  it,  the  person  through  whom  it  came  to  him,  are  all 
congregated  in  the  description  of  the  paper  offered  to  be  assigned,  and  agree 
with  that  which  is  covenanted  to  be  assigned.  Refusal  to  receive  it  is 
founded  upon  a  mistake,  for  the  judgment  was  not  to  be  in  the  name  of 
Chester  and  Miller,  as  plaintiffs  ;  but  they  are  to  obtain  it  The  descrip- 
tion of  the  obligor  is  not  precisely  made ;  the  Christian  name  is  omitted, 
and  the  surname  relied  on,  because  the  instrument  was  not  present,  and 
more  particularity  was  dangerous ;  for  a  special  description  not  correctly 
made  would  be  fiur  worse  than  a  general  one  which  suited  any  one  of 
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several  persons  as  well  as  the  one  really  intended.  We  are  satisfied  that 
Chester  did  comply  with  his  undertaking,  and  were  it  now  to  be  decided 
by  us  in  a  court  of  law,  we  should  say  that  Scott  ought  not  to  recover 
against  him  for  not  obtaining  and  assigning  in  due  time  the  judgment  con- 
tracted for.  But  still,  however  reluctant  we  may  be  to  decide  against  Chester, 
the  rules  of  law  must  be  preserved.  It  is  better  that  Chester  should  submit 
to  the  hardship  and  injustice  which  involve  him  than  be  the  occasion  of 
prostrating  the  rules  of  law  framed  for  the  preservation  of  the  best  interests 
of  the  people.  It  is  better,  says  a  great  lawyer,  to  8u£fer  a  particular  mis- 
chief than  a  general  [18]  inconvenience.  If  we  say  that  one  against  whom 
a  judgment  is  given  at  law  may  come  into  this  court  and  be  relieved,  with- 
out any  other  allegation  than  this,  that  the  court  of  law  decided  improperly 
upon  a  matter  properly  before  and  properly  cognizable  by  them,  what  will 
be  the  consequence  ?  We  shall  in  all  cases  decide  more  legal  questions, 
overriding  and  overruling  the  opinions  of  other  courts  exercising  common- 
law  jurisdiction,  taking  from  them  and  the  jurors  of  the  country,  the  bul- 
warks of  our  Constitution,  the  determination  of  every  case  where  we  may 
think  proper  to  interfere.  Does  not  this  prostrate  the  whole  jurisdiction 
of  the  common-law  courts,  with  the  trial  by  jury  also  ?  Surely,  it  does.  And 
therefore  this  court  ought  not  to  interfere,  but  in  cases  where  the  defence 
of  the  party  for  some  cause  cannot  be  considered  at  law,  and  cannot  be 
made  available  there,  or  where  some  fraud  is  practised  by  which  a  common- 
law  court  has  been  prevented  from  hearing  the  merits  of  the  cause  fully 
before  it  Then  the  injured  party,  alleging  that  circumstance,  may  come 
here  and  have  a  consideration  of  the  matter,  which  the  court  of  law  has 
been  precluded  from  considering.  If  the  circumstance  be  truly  alleged,  this 
court,  either  upon  the  admission  or  proof  of  that  circumstance,  if  denied, 
will  proceed  to  act  upon  the  complaint ;  but  if  that  circumstance  be  not 
alleged,  or  not  truly  aUeged,  then  equity  will  say,  as  any  other  court  is 
bound  to  say,  sitjinis  litium^  that  the  public  quietude  may  be  maintained. 
This  matter  being  adjudicated  by  a  court  of  competent  jurisdiction,  we  will 
give  credence  to  their  decision,  and  believe  that  it  is  legally  correct  and 
just  How  else  is  strife  and  controversy  to  be  terminated  ?  We  overhaul 
the  judgment  upon  the  charge  of  error  in  judgment ;  others  overhaul  ours, 
and  we  again  overhaul  them.  Here  is  confusion  without  end,  disturbance 
without  a  period,  and  strifes  interminable.  It  is  only  [19]  to  be  avoided 
by  supporting  and  preserving  the  rule  we  are  now  contemplating.  Scott, 
if  he  had  failed  to  recover  at  law,  and  had  come  into  this  court,  might  have 
been  met  with  the  objection  that  he  was  concluded  and  barred  by  the  judg- 
ment at  law,  and  why  may  not  he  say  to*  Chester,  you  also  are  concluded 
and  bound  by  the  decision  of  law.  Surely,  both  are  concluded  as  well  as 
one ;  and  both  are  equally  barred.  This  is  not  like  those  cases  in  which  we 
have  given  relief  by  relaxing  the  rule  against  the  entertainment  of  cases 
legally  relievable  at  law.  In  those  cases  the  court  of  law  could  not,  and 
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did  not,  decide  upon  the  fact  which  formed  the  defence,  hat  were  prevented 
bj  some  untoward  occurrence.  Here  no  such  occurrence  intervened,  the 
whole  defence  was  fully  and  fairly  submitted  to  the  court  of  law,  and  was 
decided  upon  by  it.  We  cannot,  under  such  circumstances,  give  relief  in 
this  court  but  by  a  previous  demolition  of  a  rule  of  this  court  of  a  magni- 
tude and  importance  to  society  which  commands  and  is  entitled  to  our 
highest  consideration  and  reverence.  In  the  midst  of  our  feelings  on  this 
occasion  there  \a  one  ray  of  consolation.  It  is  not  impossible  but  that  in 
the  settlement  between  Chester  and  Penny,  Chester  may  have  received 
some  counterpoise  to  the  losses  we  deplore. 
JXsmiss  the  camplatncmfs  hiU  with  costs. 


Bogersville.    May  Term,  1817. 

ELIZABETH  M'ELHATTON,  BY  HER  NEXT  FRIEND  JANE  COAL- 
TER,  V.  HENRY  HOWELL,  JOHN  ALFRED,  GABRIEL  M'CRAW, 
AND  JANE  COALTER. 

The  rule  of  law  is,  with  respect  to  such  part  of  the  wife*s  personal  estate  as  is  not  in  her 
possessioii,  such  as  debts  owing  to  her,  contingent  interests,  distribntive  interests,  and  the 
like,  that  the  maniage  is  a  qualified  gift  thereof  to  the  husband;  that  is,  upon  condition  that 
he  reduce  them  into  possession  during  the  coverture.  [Ace  Boss  v.  Wharton,  10  T.  190; 
Caplinger  v.  SuUivan,  2  Hum.  548.] 

But  equity  will  not  permit  the  husband,  when  he  seeks  its  aid,  or  wben  application  is  made 
by  or  on  behalf  of  the  wife  for  a  settlement,  to  reduce  such  estates  into  his  possession,  with* 
out  making  a  competent  settlement  on  the  wife,  and  will,  in  the  mean  time,  enjoin  further 
action  on  his  part  until  this  be  done.  [Ace.  Dearin  v.  Fitzpatrick,  Meigs,  551 ;  Phillips  t7. 
Hassell,  10  H.  197;  11  H.  140.] 

And  it  is  well  settled  that  the  assignment  by  the  husband,  for  a  valuable  consideration,  does 
not  bar  this  equity  of  the  wife.  [Ace  Lasseter  v.  Turner,  1  T.  414;  Scott  v.  Hix,  2  Sn. 
192.] 

It  is  equally  well  established  that  any  extra-judicial  agreement  entered  into  between  husband 
and  wife  relative  to  her  property,  will  be  of  no  effect ;  and  that  to  bind  her,  by  her  consent, 
to  the  husband's  receiving  her  property,  it  must  be  in  court,  or  before  commissioners  ap- 
pointed by  the  Court  fbr  the  purpose.  [Ace.  Wilka  t;.  Fitzpatrick,  1  Hum.  58,  citing  this 
case;  Coppedge  v.  Threadgill,  8  Sn.  577.] 

Whtte,  J.,  delivered  the  following  opinion  of  the  Court — The  bill 
states  that,  upwards  of  twenty  years  ago,  [20]  the  complainant  intermar- 
ried with  a  certain  John  M'Elhatton,  of  the  county  of  Grainger ;  that  not 
long  afler  the  intermarriage  they  moved  to  the  State  of  Georgia,  that  her 
husband  turned  out  to  be  a  man  of  a  very  dissipated  character,  addicted  to 
habits  of  ebriety  and  lewdness,  regardless  of  her  happiness,  and  the  obliga- 
tions of  the  married  state.  That  this  conduct  produced  a  state  of  want, 
and  a  total  disability  in  her  husband  of  supporting  the  family,  notwithstand- 
ing all  the  efforts  of  her  industry  to  the  contrary ;  so  that  after  cohabiting 
with  him  for  sixteen  years  the  united  pressure  of  intolerable  ill-treatment, 
and  the  absence  of  the  conmion  necessaries  of  life,  forced  her  to  return  to 
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Grainger,  and  seek  the  protection  of  her  &ther,  John  Goalter,  still  then 
living.  That  afler  her  return  to  her  father,  who  received  her,  she  filed  her 
petition  for  %  divorce,  which  is  still  pending.  That  in  the  year  1811,  her 
father,  the  said  John  Coalter,  departed  this  life,  intestate,  leaving  a  consid- 
erable real  and  personal  estate  to  be  divided  amongst  his  children,  to  a 
share  of  which  she  was  entitled.  That,  upon  the  petition  of  some  of  the 
heirs,  the  real  estate  was  divided,  and  the  part  of  the  complainant  laid  ofi^ 
of  which  she  became  possessed.  That  the  amount  of  the  personal  estate, 
afler  satisfying  all  demands,  which  remained  to  be  distributed,  in  the  hands 
of  the  defendants,  Gabriel  M'Craw  and  Jane  Coalter,  administrator  and 
administratrix,  was  $2,982.59.  That  her  said  husband,  hearing  that  a  con- 
siderable real  and  personal  estate  had  fallen  to  her  by  the  death  and  intes- 
tacy of  her  father,  returned  into  Grainger  and  sold  and  assigned  his  interest 
in  the  same,  before  division,  and  without  having  reduced  any  part  thereof 
into  his  possession  unto  the  defendant,  John  Alfred,  who  sold  and  assigned 
the  same  unto  the  defendant,  Henry  Howell ;  that  the  said  Howell  caused 
an  ejectment  to  be  brought  for  the  part  of  the  land  in  her  possession,  the 
declaration  to  be  served  on  her  tenant  without  her  [21]  notice,  and  by 
fraud  and  confederacy  obtained  judgment  by  default,  and  the  complainant 
to  be  turned  out  of  possession.  That  said  Howell  caused  a  petition  for  her 
share  of  the  personal  estate  to  be  filed  in  the  name  of  her  husband  alone  in 
the  said  court  of  Grainger  county,  with  an  assignment  of  his  interest  in 
what  might  be  recovered  by  the  attorney  on  the  record.  The  administra- 
tors, respecting  the  equity  of  the  complainant,  claimed  to  hold  as  her  trus- 
tees, and  on  this  ground  resisted  the  claim  of  the  petition,  which  was  not 
sustained  by  the  Court,  but  the  matter  of  the  petition  decreed  to  the  peti- 
tioner, which,  upon  appeal  to  the  Circuit  Court,  was  confirmed,  but  the 
decree  suspended  for  sixty  days  to  give  time  for  an  application  to  this 
court.  The  answer  of  John  Alfred  states  he  married  the  daughter,  being 
the  only  child  of  the  complainant  and  the  said  John  M'Elhatton ;  that,  after 
the  death  of  the  complainant's  father,  she  applied  to  him  to  go  to  the  State 
of  Virginia,  where  she  said  she  understood  the  said  John  then  was,  and 
purchase  from  him  his  right  of  the  property  accruing  by  her  father's  death 
for  the  benefit  of  her  daughter,  the  respondent's  wife ;  that  he  accordingly 
went  there,  but  the  said  John  was  not  to  be  found ;  that  some  time  after- 
wards said  John  returned,  and  applied  to  this  defendant,  to  sell  his  interest 
in  said  property  to  him  for  the  benefit  of  his  daughter,  which  he  consented 
to  do,  having  first  obtained  the  consent  of  the  complainant,  who  recom- 
mended the  measure.  That  he  gave  the  said  John,  his  father-in-law,  $200 
for  the  same.  He  further  states  that  he  was  much  surprised  at  finding 
soon  afterwards  that  the  complainant  was  very  angry  because  he  had 
made  said  purchase,  and  to  give  satisfaction  he  offered  to  her  the  use  of  the 
whole  during  her  life,  or  he  would  take  the  whole  and  maintain  her  during 
life,  or  that  she  might  take  her  choice  of  either  the  real  or  personal  estate, 
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and  he  would  take  the  other ;  all  which  propositions  she  rejected.  Finding 
he  could  not  give  [22]  satisfaction,  and  not  willing  to  involve  himself  in 
litigation  with  his  mother-in-law,  he  concluded  to  relinquish  his  right  therein 
to  any  person  willing  to  take  the  same,  and  finding  the  defendant,  John 
Howell,  willing,  he  transferred  to  him  for  the  consideration  of  $700,  and 
he  submitted  whether  as  the  complainant's  assent  was  freely  given  to  his 
purchase,  the  same  can  now  be  cancelled  by  this  court.  The  answer  of  the 
defendant,  Howell,  states  that  he  admits  the  intermarriage  of  the  com- 
plainant and  the  said  M'Elbatton,  their  removal  to  the  State  of  Georgia, 
and  their  separation,  but  the  cause  he  is  ignorant  of ;  believes  it  was,  how- 
ever, her  fault,  for  he  always  understood  the  said  M'Elhatton  provided 
plentifully  for  his  family ;  admits  that  the  complainant's  &ther  died  intes- 
tate, leaving  the  property  in  the  bill  mentioned,  and  that  the  complainant 
is  one  of  the  heirs-at-law,  and  distributee  under  the  statute.  He  further 
states  that  the  defendant,  Alfred,  at  the  complainant's  request  as  he  is 
informed  and  believes  purchased  the  right  and  title  to  the  said  share  from 
the  said  John  M'Elhatton,  who,  as  he  is  also  informed  before  the  said  sale 
by  him,  offered  to  the  complainant  that  if  she  would  return  and  live  with 
bim  she  should  have  the  use  and  management  of  the  said  property ;  and 
that  he  would  convey  the  same  accordingly  to  any  person  for  this  purpose, 
upon  condition  to  be  void,  if  she  should  again  leave  him,  but  the  complain- 
ant refused  to  have  any  connection  with  him ;  that  he  is  informed  and 
believes  that  the  defendant,  Alfred,  made  the  proposal  to  her  stated  in  his 
answer.  That  afterward  said  Alfred  proposed  a  sale  of  the  same  to  this 
defendant,  which  took  place,  at  the  price  of  $700.  That  upon  application 
to  the  defendant,  M'Graw,  the  administrator,  he  was  refused  the  share  of 
the  personalty,  being  informed  by  him  that  the  complainant's  counsel  had 
forbid  the  payment  thereof.  He  admits  that  he  brought  an  ejectment 
against  Real,  tenant  in  possession,  and  got  [23]  judgment  by  default,  but 
denies  it  to  have  been  done  by  combination  with  Real  or  any  other  person. 
And  that  he  took  a  writ  of  possession,  and  became  possessed  by  means 
thereof.  He  admits  that  he  appeared  as  agent  for  said  John  M'Elhatton, 
in  defending  the  petition  for  a  divorce.  He  admits  filing  a  petition  for  the 
distributive  share  of  said  estate,  and  that  the  same  is  opposed  by  the  admin- 
istrators, for  whose  benefit  he  knows  not,  but  he  believes  it  to  be  for  their 
own.  He  admits  the  assignment  in  his  favor,  by  the  attorney  who  was 
empowered  to  do  so  by  said  John  M'Elhatton.  That  the  said  complainant 
was  well  acquainted  with  the  fondness  of  her  husband  for  spirituous  liquors 
before  the  intermarriage,  and  with  his  character  and  disposition,  &c 

Upon  these  answers  a  motion  was  made  to  dissolve  the  injunction,  which 
had  been  granted  in  this  cause  ;  and  it  being  a  new  case,  the  Court  requested 
it  to  be  spoken  to  in  behalf  of  the  motion,  which  the  next  day  upon  its  being 
called  up  was  declined  by  the  counsel,  and  by  them  submitted  without  argu- 
ment. 
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It  is  not  necessary  to  advert  upon  the  present  question  to  those  nnhappy 
circumstances  which  imbittered  the  married  state  between  these  parties,  and 
which  are  on  the  one  side  detailed  in  the  bill,  and  on  the  other  brought  for- 
ward by  way  of  recrimination  in  the  answer.  They  may  or  perhaps  some  of 
them  may  with  propriety  be  taken  into  consideration  upon  the  final  hearing. 
At  present  the  material  charges  are,  that  the  complainant  is  a  married  woman, 
living  apart  from  her  husband  by  his  default,  without  any  support  from  him. 
That  he  is  in  a  state  of  insolvency,  having  neither  the  means  nor  the  habits, 
if  he  had  the  means,  necessary  to  afford  her  a  support  That  in  this  state 
of  things,  a  distributive  share  of  her  father's  estate  hath  accrued  to  her  hus- 
band and  her,  in  her  right,  which  the  husband,  not  having  reduced  into  pos- 
session, hath  for  valuable  consideration  assigned  over,  [24]  and  that  the 
assignee  is  endeavoring  to  obtain  the  possession  of  the  whole  thereof,  with- 
out having  settled  any  part  to  the  separate  use  of  the  complainant.  The 
rule  of  law  is,  with  respect  to  such  part  of  the  wife's  personal  estate,  as  is 
not  in  her  possession ;  to  wit,  debts  owing  to  her,  contingent  interests,  money 
owing  to  the  wife  on  account  of  intestacy,  and  the  like,  of  such  estate  the 
marriage  is  a  qualified  gift  to  the  husband,  that  is,  upon  condition,  that  he 
reduce  them  into  possession  during  the  coverture,  which  will  be  effected  by 
the  receipt  of  the  money  himself,  or  by  the  hands  of  another  person,  prop- 
erly authorized  for  this  purpose.  See  Roper,  77,  78,  cites  Bolle,  Ab.  342, 
350  ;  Moore,  452.  In  equity,  however,  this  interest  and  authority  have  been 
considerably  modiBed  under  particular  circumstances.  One  of  these  modi- 
fications is,  that  although  in  a  court  of  law  the  husband  can  compel  the  pay- 
ment of  the  wife's  chose  in  action,  &c.,  and  cannot  be  prevented  therefrom, 
yet  if  he  is  under  the  necessity  of  reverting  to  a  court  of  equity,  to  effectuate 
this,  equity  will  not  interfere  unless  he  will'  submit  to  dispense  equity  before 
it  is  administered  to  him  ;  that  is,  it  will  not  act  on  his  behalf  unless  he  sub- 
mit to  make  a  competent  settlement  upon  the  wife  when  no  settlement  has 
been  made.  Boper,  93 ;  2  P.  W.  641 ;  3  P.  W.  12,202.  This  is  the  wife's 
equity ;  it  is  the  guard  of  this  court  over  her  interest  when  she  cannot  pro- 
tect herself,  and  has  existed  for  a  great  length  of  time,  and  is  not  confined  to 
those  cases  only  where  the  husband  seeks  the  assistance  of  this  court,  for  it 
has  restrained  him  from  proceeding  in  the  ecclesiastical  court  to  obtain  his 
wife's  portion  from  the  inability  of  the  latter  court,  to  compel  a  settlement 
Rep.  96  ;  2  Atk.  420,  614 ;  2  P.  W.  641 ;  1  Ves.  538  ;  8  Br.  Ch.  195.  This 
last  case  is  similar  to  the  present  The  County  Court  of  Pleas  and  Quarter 
Sessions,  by  the  Act  of  1762,  c.  5,  §  23,  is  constituted  the  proper  forum  for 
the  [26]  recovery  of  legacies,  filial  portions,  and  distributive  shares  of  intes- 
tate estates  by  petition,  answer  upon  oath,  &c.,  in  manner  and  form  of  chancery 
proceedings.  The  ecclesiastical  court  in  England  has  the  same  jurisdiction, 
but  is  incompetent  to  make  a  settlement  on  the  wife  upon  a  suit  by  the  hus- 
band for  the  wife's  property.  So  is  the  Court  of  Pleas  and  Quarter  Sessions 
in  this  State  under  the  Act  of  Assembly.  By  a  parity  of  reason,  as  a  court 
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of  equity  in  England  will  interfere  upon  such  a  case  as  the  present,  and  pre- 
vent the  husband  from  reducing  into  his  possession  the  distributive  share  of 
the  wife  until  a  competent  settlement  be  made  by  him  under  the  direction 
of  that  court ;  so  here  in  this  State  it  being  conceived  that  the  wife  has  the 
same  equity  as  in  England,  and  there  this  equity  is  in  such  case  interposed 
as  a  guard  for  her  protection ;  it  seems  to  follow  necessarily  that  this  court 
has  the  power  needful  to  render  its  jurisdiction  e£fectual,  and  that  by  it  the 
County  Court  may  be  restrained  from  proceeding  in  such  a  case  as  the  pres- 
ent until  a  settlement  is  made  on  the  wife  or  the  property  is  investigated 
here.  The  answers  here  brought  forward  two  other  grounds  of  defence, 
which  seem  to  be  relied  on  to  rebut  this  equity  of  the  wife :  the  first  is,  that 
the  husband  received  a  valuable  consideration  for  his  interest ;  the  second, 
that  the  complainant  assented  to  his  assignment  of  it.  With  regard  to  the 
first,  the  authorities  are  numerous  and  express  that  the  assignment  by  the 
husband  for  a  valuable  consideration,  bars  not  this  equity  of  the  wife.  There 
is  this  case  in  the  books.  At  law,  the  husband  cannot  support  an  action  against 
executors  for  a  legacy  due  to  the  wife ;  why  ?  because  it  would  totally  defeat 
this  equity  of  the  wife.  It  would  then  be  whimsical,  says  the  book,  that  the 
assignee  in  equity  should  be  in  a  better  situation  than  the  husband  himself 
is  in  at  law.  And  that  the  husband  not  being  entitled  at  law  should  by 
assignment  to  [26]  another  for  valuable  consideration  entitle  that  person 
in  equity.  The  husband  cannot  by  his  assignment,  or  any  other  means, 
deprive  her  of  this  equity.  See  Roper,  97,  98  ;  8  P.  W.  199  ;  2  Atk.  207, 
549 ;  1  Bro.  Ch.  44,  51.  Every  reason  applicable  to  the  case  of  a  legacy  is 
equally  applicable  to  the  case  of  a  distributive  share.  More  especially  when 
this  accession  has  fallen  due  after  a  separation  has  taken  place  between  the 
husband  and  wife.     2  Yes.  Jr.  191. 

As  to  the  other  ground  that  the  complainant  hath  assented  to  the  assign- 
ment by  the  husband,  it  is  not  conceived  that  this  varies  the  case  in  the  least. 
The  general  rule  of  law  is,  that  the  husband  cannot  covenant  with  or  grant 
any  thing  to  the  wife.  This  is  a  natural  consequence  of  union  of  person, 
for  the  grant  would  suppose  a  separate  existence  ;  and  a  covenant  amounts 
only  to  a  covenant  with  himself.  Roper,  204,  and  the  cases  there  cited.  One 
reason  of  the  law  and  of  its  policy  is  to  prevent  the  regard  the  wife  is  sup- 
posed to  have  for  the  husband  from  stripping  her  of  all  her  property  during 
the  marriage.  Therefore  she  is  not  admitted  to  make  any  contract,  nor  of 
course  to  give  her  assent,  which  amounts  to  the  same,  unless  she  acts  in  a 
representative  character ;  then  in  some  cases  she  may,  when  the  reason  of 
the  rule,  which  is  for  her  protection,  does  not  forbid  it.  A  strong  evi- 
dence of  the  force  and  extent  of  this  protection  is  her  incapability  of  being 
sued  at  law,  as  a,  feme  sole,  which  necessarily  presumes  her  incapacity  of 
contracting.  The  exceptions  to  the  rule,  of  the  cases  of  exile,  abjuration, 
and  divorce  result  from  necessity,  and  add  strength  to  it3  principle  by 
excluding  the  possibility  of  the  power,  influence,  or  coercion  of  the  hus- 
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band  in  these  cases.  Another  exception,  it  is  true,  was  attempted  to  be 
introduced  in  the  case  of  Corbet  and  Poelnitz,  1  Term  Rep.  5,  where  the  wife 
lives  apart  from  her  husband  by  deed  of  [27]  articles  of  separation,  by 
which  she  has  a  provision  independent  of  him ;  but  this  decision  was  over- 
ruled by^  the  case  of  Marshall  and  Button,  8  Term  Rep.  545.  From  this 
almost  universal  rule  of  law,  considering  her  incapable  of  giving  her  assent 
to  a  contract  by  which  she  could  be  sued,  or  her  interest  barred,  it  would  be 
strange  indeed  that  equity  would  take  hold  of  what  the  law  rejects,  and 
admit  a  responsibility  that  would  destroy  the  equity  it  had  itself  created. 
It  is  therefore  established  in  equity  that  any  extra-judicial  agreement 
entered  into  between  husband  and  wife  relative  to  her  property  will  be  of 
no  effect  R,  93 ;  4  Yes.  Jr.  15.  That  to  bind  the  wife  by  her  consent  to 
the  husband's  receiving  her  property  must  be  in  court,  or  before  proper 
commissioners  for  the  purpose ;  or,  even  in  the  case  of  her  assent  to  an 
arrangement  respecting  her  separate  property,  with  her  husband  by  deed, 
that  it  will  not  be  established  without  her  actual  presence  in  court.  2  Yes. 
Jr.  500. 


JOHN  G.  RUBLE,  APPELLANT  r.  WILLIAM  MURRAY, 

APPELLEE. 

If,  after  trial  in  the  County  Conrt,  in  which  there  was  verdict  and  judgment  for  the  defendant, 
and  appeal  by  the  plaintiff  to  the  Circait  Court,  a  stranger,  without  any  rule  of  court, 
deposit  in  the  clerk's  office  a  sum  of  money  in  payment  for  the  property  sued  for,  it  is 
error  in  the  circuit  judge,  on  the  trial  in  that  court,  to  charge  the  jury  that  such  payment 
was  an  admission  by  the  defendant  that  something  was  due. 

Payment  of  money  into  court  is  made  by  virtue  of  a  rule  of  court,  either  before  or  after  plea, 
upon  certain  terms  and  directions,  and  cannot  be  taken  back.  A  payment  without  role  of 
court  cannot  be  looked  to  at  all.    [Ace.  Keith  v.  Smith,  1  Sw.  95.] 

Murray  recovered  judgment  against  Ruble  before  a  justice  of  the  peace 
for  Washington  Court,  for  the  sum  of  twenty  dollars.  Ruble  appealed  to 
the  County  Court;  and,  on  the  trial  there,  had  a  yerdict  in  his  favor. 
Murray  appealed  to  the  Circuit  Court,  gave  bond  and  security,  &c.  In  the 
transcript  of  the  record  sent  up  to  the  Circuit  Court,  there  is  the  following 
memorandum :  ^'  At  the  time  of  taking  the  above  appeal,  $20  was  tendered 
and  deposited  in  the  clerk's  office  by  Jacob  Hartsell  for  William  Murray's 
use,  for  the  payment  of  the  gun  in  [28]  dispute,  which  was  refused  by 
said  Murray."  On  the  trial  in  the  Circuit  Court,  afler  the  evidence  on 
both  sides  was  gone  through,  the  Court,  in  their  charge  to  the  jury,  told 
them  that  there  was  enough  on  the  record  to  authorize  them  to  find  for 
the  plaintiff;  that  the  money  paid  by  Abraham  Hartsell,  as  stated  in 
the  record,  must  be  considered  as  having  been  done  by  the  privity  and  with 
the  consent  of  the  defendant,  and  was  an  acknowledgment  of  so  much  doe. 
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To  which  opinion  of  the  Ck>nrt  the  defendant,  by  his  counsel,  excepts,  and 
tendered  his  bill  of  exceptions,  which  the  jndge  signed  and  sealed. 

The  jury  found  for  the  plainti£f  (Murray)  $28. 

A  new  trial  was  moved  for  and  refused,  and  a  writ  of  error  was  taken  to 
remove  the  cause  into  this  court. 

Payment  of  money  into  court  came  into  use  to  relieve  the  defendant 
from  the  difGiculty  of  pleading  a  tender  where  he  had  made  one,  or  where 
he  had  not  had  an  opportunity  of  making  one,  or  had  neglected  to  make  one. 
It  was  originally  allowed  if  applied  for  before  plea  pleaded ;  but,  since  that 
time,  is  allowable  in  cases  where  the  defendant,  upon  application  to  the 
court,  is  permitted  to  withdraw  his  plea ;  it  is  made  by  virtue  of  a  rule  of 
court,  generally  annexing  the  condition  of  paying  costs,  —  and  forther 
directing  that  sum  to  be  stricken  out  of  the  declaration  if  refused  by  the 
plaintiff,  and  for  that  sum  that  no  evidence  shaU  be  received  on  the  trial* 
This  reduced  the  controversy  to  the  quantum  of  damages  to  be  allowed  by 
ihe  jury ;  and  the  consequence  was,  that  if  the  plaintiff,  on  trial,  did  not 
prove  a  greater  sum  due  than  that  paid  in,  a  verdict  passed  for  the  defend- 
ant, who  had  judgment  for  subsequent  costs.  If  the  plaintiff  proved  that 
more  was  due,  he  had  a  verdict  and  judgment  for  the  balance  and  subse- 
quent costs.  1  Ba.  Ab.  478  ;  C.  T.  Hard.  260.  If  costs  be  first  paid,  to- 
gether with  the  [29]  money  paid  into  court,  the  plaintiff  may  proceed,  and 
if  he  recover  a  less  sum  he  shall  have  costs  to  the  time  of  the  judgment, 
but  will  be  ordered  to  deduct  from  the  judgment  for  the  principal  and  costs 
the  sum  paid  into  court  The  defendant  cannot  take  back  the  money  paid 
into  court  2  Strange,  1220 ;  Salk.  597 ;  Barnes,  281,  284.  The  pay- 
ment of  money  into  court  is  to  be  proved  by  production  of  the  rule. 

Here  the  money  was  paid  into  court  without  the  time  and  without  a 
rule,  and  indeed  would  not  have  been  allowed  of  by  the  Court,  had  it  been 
applied  for.  It  was  paid  afler  plea  pleaded ;  indeed  after  verdict  Can 
the  defendant  be  allowed  a  greater  advantage  for  his  irregularity  than  he 
could  obtain  by  a  regular  application  to  the  Court  We  suppose  other- 
wise ;  and  how  is  he  to  prove  it  ?  There  is  no  rule  to  produce.  There  is 
only  a  memorandum  made  by  the  clerk ;  no  terms  are  annexed ;  no  costs 
paid ;  no  order  to  strike  out  of  the  declaration ;  what  is  to  hinder  the  per- 
son who  paid  in  this  money  from  taking  it  back  ?  For  breach  of  a  rule  he 
might  be  proceeded  against  by  attachment ;  here  he  is  not  subject  to  any 
attachment,  no  rule  having  been  made  that  can  be  broken.  It  is  paid  in 
by  a  third  person,  no  party  to  the  action,  and  therefore  still  less  under  the 
control  of  the  Court  than  a  party.  When  the  defendant  is  not  allowed,  as 
in  case  of  a  rule,  to  strike  out  of  the  declaration,  nor  any  one  advantage 
resulting  from  a  rule,  had  it  been  made,  can  he  be  subject  to  the  disadvan- 
tages thereof,  and  to  have  it  urged  against  him  that  he  has  admitted  the 
sum  paid  in  to  be  due  ?  Can  he  insist  that  the  plaintiff  shall  proceed  at 
the  peril  of  costs  when  there  is  nothing  upon  the  record  that  orders  it  ? 
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As  this  procedure  leaves  the  plaintiff  wholly  unembarrassed,  and  is  to  him 
a  mere  nullity,  furnishing  no  restraints  upon  him,  nor  evidence  against  him 
at  the  [30]  trial,  would  it  not  be  unreasonable  to  draw  from  it  evidence 
against  the  defendant  of  admissions  to  the  amount  of  the  sum  paid  in  ? 
Would  it  not  be  hard  to  implicate  the  real  defendant  in  the  cause  into  an 
abandonment  of  his  defence,  leaving  at  liberty  the  person  who  paid  in  the 
money  to  withdraw  it  after  the  mischief  was  effected ;  leaving  the  real  de- 
fendant exposed  to  the  judgment  and  execution  which  had  been  founded 
upon  the  supposed  admission  of  the  defendant  deducible from  such  payment? 
The  record  says  Hartsell  paid  it  for  the  use  of  Murray,  who  refused  it. 
Thei'e  is  no  rule  on  the  record  to  estop  him,  none  that  impounds  the  money 
for  the  satisfaction  of  the  demand  in  that  action,  or  any  part  of  it  in  any 
degree.  The  Court  cannot,  if  applied  to,  say  this  sum  shall  be  deducted 
from  the  judgment  The  Court  could  only  say  the  offer,  being  rejected,  is 
as  if  it  had  never  been  made.  As  there  is  no  rule  of  court  to  be  used  as 
evidence,  fixing  the  defendant  with  an  admission,  the  charge  to  the  jury  so 
to  consider  it  was  incorrect. 


BogersYille.   May  Term,  1817. 
MASSINGALE  v.  HALE. 

The  devise  by  a  husband  of  certain  property  to  his  widow,  to  be  administered  by  her  for  the 
support  of  herself  and  children,  and  their  education,  is  not  an  appointment  of  her  as  guar- 
dian of  the  children. 

The  County  Court,  under  1762,  5  (Code,  2498),  may  appoint  as  guardian  one  of  the  kindred 
of  the  infants,  or  a  stranger.  ' 

And  where  the  widow  was  executrix,  and,  as  such,  held  the  property  devised  to  the  children, 
and  for  the  benefit  of  herself  and  children,  and  married  again,  in  a  contest  between  her 
husband  and  the  paternal  grandfather  of  the  children  for  their  guardianship,  the  preference 
was  properly  given  to  the  grandfather.  [And  now  the  personal  representative  shall  not 
be  appointed  guardian  until  he  has  settled  his  accounts.    Code,  2489,  adopting  1847, 116.] 

Haywood,  J.,  delivered  the  opinion  of  himself  and  Roane,  J.  The 
son  of  Massingale  died,  leaving  a  will,  a  widow  and  two  children,  he  gave 
negroes  to  his  wife,  some  to  one  child  and  some  to  another.  He  divided 
his  real  estate  equally  amongst  his  wife  and  children.  He  directed  his 
household  and  kitchen  furniture  to  be  kept  by  the  widow,  for  the  support 
of  herself  and  children ;  he  directed  his  stills  to  be  sold,  and  the  money 
given  to  the  widow,  for  the  same  purpose ;  and  he  directed  the  moneys 
due  him  to  be  collected  and  given  to  the  widow,  for  the  support  and  main- 
tenance of  herself  [31]  and  the  education  of  the  children.  He  appointed 
her,  with  two  other  persons,  his  executrix.  Massingale  (the  grandfather) 
was  by  the  County  Court  of  Grainger,  appointed  guardian  of  the  children,  as 
to  the  care  of  their  lands  and  negroes.  Hale,  who  married  the  widow,  ap* 
pealed  to  the  Circuit  Court.  That  court  reversed  the  special  appointment 
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of  the  County  Court,  and  appointed  Massingale  guardian  of  the  children 
generally.     Hale  appealed  to  this  court. 

The  County  Court  may  remove  a  testamentary  guardian  in  case  of  insol- 
vency, wasting  of  the  estate,  intended  removal,  mismanagement,  or  intended 
disparagement  in  marriage,  or  other  sufficient  cause.  The  inquiry  here  is, 
whether  Hale  was  constituted  a  testamentary  guardian  by  this  will.  Guar- 
dians in  socage,  before  our  Act  of  1762,  were  designated  by  law,  and  had  the 
custody  of  the  ward  and  lands.  Where  no  lands  but  personal  estate,  the 
ordinary  appointed  a  guardian  where  there  was  no  father.  By  our  law,  where 
there  is  not  a  testamentary  guardian,  the  County  Court  may  appoint  a  fit 
person,  whether  he  be  next  of  kin  or  not.  And  the  person  appointed  hath 
the  custody  of  the  ward's  person,  goods,  chattels,  and  real  estate.  But,  in 
making  the  selection,  the  Court  ought  to  consider  of  the  obJQCtions  which 
lie  against  the  person  proposed,  who,  if  equally  well  qualified  with  the 
opposing  candidate,  should  be  pretermitted  on  account  of  such  objections. 
Are  there  any  objections  in  the  present  case  to  Mr.  Hale  ?  A  division  of 
the  real  estate  is  to  be  made,  and  in  that  allotment  his  interest  is  incon- 
sistent with  that  of  the  ward.  Mrs.  Hale  is  executrix,  and  accountable  to 
the  ward.  Who  shall  call  her  to  account  if  her  husband  be  the  appointed 
guardian ;  as  to  the  property  which  is  set  apart  for  the  maintenance  and 
support  of  herself  and  children,  who  is  to  complain  to  the  Court  if  she 
should  not  set  apart  for  them  such  portions  as  their  situations  and  circum- 
stances required  ?  Or  [32]  should  she  make  either  no  allowance  to  them, 
or  an  unequal  and  unjust  one  ?  With  these  objections  staring  him  in  the 
face,  Mr.  Hale  ought  not  to  be  appointed.  We  do  not  hear  of  any  incom- 
petency or  unfitness  on  the  part  of  the  grandfiither.  Therefore  the  Circuit 
Court  have  not  erred  in  our  opinion.    Affirm  the  Judgment. 

Whtte,  J.,  concurred,  and  gave  his  opinion  at  large. 

The  question  before  ihe  Court  is  this :  has  the  Circuit  Court  erred  in 
the  appointment  of  Massingale  to  be  the  guardian  of  his  deceased  son's 
children?  By  Act  of  Assembly,  1762,  c.  5,  the  preference  of  appointment 
of  a  guardian  is  given  to  the  parent,  and  if  the  parent  does  not  choose  to 
exercise  this  power  it  is  vested  in  the  Superior  and  Inferior  Court.  This 
act  makes  a  radical  change  in  cases  of  this  nature  from  what  it  was  by  the 
common  law.  There,  upon  the  death  of  the  tenant,  the  law  cast  the  ward- 
ship upon  a  certain  individual,  designated  with  as  much  precision,  according 
to  the  tenure,  as  it  did  the  tenancy  of  the  inheritance  upon  the  person  who 
first  sustained  the  character  of  heir.  The  intervention  of  no  court  was 
necessary  to  sanction  the  appointment,  and  no  portion  of  the  time  of  tute- 
lage was  lost  between  the  death  of  the  ancestor  and  the  commencement  of 
the  wardship.  The  law  pointed  out  the  person  of  the  guardian,  and  the 
devolution  of  duty  upon  him  was  immediate,  accompanied  with  all  the 
rights  it  gave,  and  subjecting  him  to  all  the  consequences  of  a  culpable 
delinquency  in  not  exerting  them.    The  first  point  then  is^  has  the  parent- 
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exercised  this  power ;  has  he,  by  his  will,  appointed  a  gaardian  for  his  iohmi 
children?  He  has  not  done  so  expressly;  bat  it  is  contended  for  the 
appellant  that  he  has  done  so  by  implication ;  and  that,  from  the  provisions 
of  the  will,  it  is  to  be  fairly  inferred  that  he  intended  the  widow  to  be  the 
guardian.  If  [33]  otherwise,  why  give  her  the  furniture,  debts,  &c,  and 
express  that  they  are  to  educate,  maintain,  and  support  the  children,  till 
they  arrive  at  the  age  of  twenty-one  ?  The  will  presents  a  very  different 
intention  in  the  testator  to  my  mind.  And  I  draw  a  very  different  infers 
ence  from  its  provisions.  I  think  the  fair  construction  to  be  that  he  did 
not  intend  thereby  to  constitute  his  wife  guardian  to  his  children ;  but  that 
he  made  such  a  wiU,  and  such  provisions  therein  as  a  prudent  man  con- 
templating the  possibility  of  the  happening  of  what  has  occurred.  Suppose 
him  then,  at  the  time  of  making  his  will,  seriously  looking  into  his  situation 
and  his  affairs,  his  property,  and  his  family  that  he  was  about  to  leave. 
He  could  not  possibly  overlook,  in  the  age  of  his  wife,  the  possibility  of  a 
second  marriage,  and  a  step-father  to  his  children,  and  that  he  did  not  do  so, 
I  think  the  language  of  this  will  clearly  evinces.  He  has  not  said  in 
express  words,  my  wife  may  marry  again,  it  is  probable  such  an  event  will 
take  place.  I  will  therefore  guard  against  it.  It  would,  perhaps,  have  been 
indiscreet  thus  to  have  expressed  himself  in  his  wilL  But  he  has  acted  by 
its  dispositions  as  if  he  had  done  so ;  like  a  prudent  man  avoiding  the  indis- 
cretion of  bringing  forward  such  ideas.  And  anticipating  their  contingency 
by  his  foresight  and  precaution,  he  leaves  a  portion  of  his  lands  and  negroes 
specificaUy  to  each  of  his  children ;  a  specific  part  also  to  his  wife,  and  his 
furniture  and  debts,  &c,  to  be  used  by  her  in  their  education  and  assistance 
till  twenty-one.  Thus  tacitly  inferring,  if  you  do  not  marry  you  will  per- 
haps be  a  proper  person  for  the  guardian  of  my  children,  and  if  you  are, 
the  County  Court  will  appoint  you.  If  you  are  appointed,  and  afterwards 
do  not  discharge  the  duties  you  have  undertaken,  the  same  authority  will 
displace  you,  and  make  another  appointment.  If  you  marry,  you  will  clearly 
be  an  unfit  person.  I  wOl  [34]  therefore  make  a  particular  designation 
to  each  of  my  children  of  their  reasonable  share,  and  this  will  in  such  an 
event  obviate  many  difficulties  that  might  otherwise  accrue  in  consequence 
thereof.  But  you  may  live  single ;  I  will  hold  out  this  idea  by  my  will, 
and  give  you  a  portion,  which  ought  to  be  used  in  conjunction  with  them. 
From  this  view  it  clearly  appears  to  me  that  the  testator  did  not  make  his 
wife  testamentary  guardian,  but  the  reverse.  That  is,  the  indication  of  all 
the  provisions  in  the  will,  shows  that  he  did  not  intend  such  a  disposition, 
and  evidently  point  to  such  a  state  of  things  as  future  times  and  contin- 
gencies might  develop. 

My  opinion  being  that  the  parent  has  not  in  this  instance  exercised  the 

power  given  him  by  law,  of  appointing  a  guardian  for  his  children,  it  comes 

next  to  be  considered,  have  the  remaining^constituted  authorities  exercised 

it  correctly  ?    This  power  is  lodged  in  these  tribunals  most  properly ;  at 
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once  showing  the  wisdom  of  our  republican  institutions,  and  their  superi- 
ority over  the  provisions  of  the  common  law  in  this  respect.  The  County 
Court  is  presumed,  and  its  members  in  fact  do  have  a  knowledge  of  all  the 
citizens  of  the  county.  They  are  hereby  weU  enabled  to  make  a  selection, 
which  the  law  has  intrusted  to  their  discretion ;  not  confined  to  person  or 
place ;  not  restricted  to  connection  or  sex,  they  extract  from  the  aggregate 
of  the  whole  population  of  the  county ;  and,  taking  all  circumstances  into 
consideration,  make  the  appointment. 

A  duty  thus  enjoined,  thus  exercised  and  executed,  we  wiU  presume  to 
have  been  done  correctly  until  the  contrary  is  proved.  Suggestion  or  sur- 
mise will  not  be  listened  to.  Who  is  the  person  appointed  in  the  present 
case  by  the  County  Court  ?  The  grand&ther  of  the  orphans,  on  the  father's 
side,  upon  a  contest  with  the  appellant  who  married  the  mother.  Inde- 
pendent of  other  considerations,  which  no  doubt  [35]  were  duly  appre- 
ciated by  the  County  Court,  the  respective  relationship  of  these  parties 
approves  the  discreetness  of  the  appointment  The  inconveniences  resulting 
from  a  commixture  of  property  is  one  of  the  least  of  the  evils  that  might 
have  been  attendant  on  the  sueoess  of  the  claim  of  the  appellant.  The 
appellee's  claim  steers  clear  of  this  objection ;  and  is  further  supported  by 
the  ties  of  affection  and  nature,  prohibiting  in  case  of  death  the  possibility 
of  advantage  from  the  accession  of  property  as  necessarily  incident  thereto. 
No  objection  therefore  is  perceived  to  the  person  of  the  appellee  in  this 
appointment.  And  with  respect  to  the  restriction  imposed  by  the  County 
Court,  as  to  the  quantum  of  interest  confirmed  by  the  gpardianship,  this  is 
remedied  by  the  County  Court  So  that  I  concur  with  j;he  opinion  just 
delivered  that  there  is  no  error  on  this  record ;  and  consequently  that  the 
judgment  of  the  Circuit  Court  be  afiftrmed.  * 


BogeraviUe.   May  Term,  1817. 
COOK  t^.  SMITH. 

Examination  of  accounts  not  within  the  compass  of  the  order  of  reference,  and  not  within 
the  matters  in  controversy  by  the  pleadings,  ought  to  be  paid  for  by  him  who  presented 
them. 

Taxation  of  costs  regards  the  wrongful  or  exceesiye  items  of  charge,  not  the  person  to  be 
charged,  which  is  settled  by  the  decree. 

Per  Cfwriam*  This  is  a  motion  to  correct  the  taxation  of  costs.  It  is 
alleged  that  Smith  presented  accounts,  to  the  amount  of  $72,000  dollars, 
which  were  disallowed,  and  ought  to  be  charged  to  himself. 

Examination  of  accounts  not  within  the  compass  of  the  order  of  refer- 
ence, and  not  within  the  matters  in  controversy  by  the  pleadings,  ought  to 
be  paid  for  by  him  who  presented  them.    But  here  is  a  decree  of  this 
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court,  ordering  the  cost  to  be  paid  by  Cook,  wbich  includes  all  the  costs 
for  examining  the  accounts  on  both  sides,  and  which  are  to  be  paid  by  the 
same  one.  Taxation  complained  of  regards  things  only  which  ought  not 
to  be  charged  for  at  all,  [36]  or  charged  for  at  too  high  a  rate.  It  does 
not  respect  the  question  who  is  to  pay,  but  whether  to  be  paid  for  at  all 
by  any  one. 


BogersviUe.   May  Term,  1817. 
CLARE  t;.  CLARE. 

Qwarej  whether  a  bill  of  review  will  lie  to  reverse  a  decree  for  costs  ?  White,  J.,  was  of  opinion 
it  wonld  not;  Haywood,  J.,  thought  it  would,  but  that  the  decree  sought  to  be  reviewed 
was  right;  Roane,  J.,  thought  that  complainant  ought  to  have  been  charged  with  all  the 
costs,  and  gave  no  opinion  on  the  point. ' 

In  equity,  by  1782, 11,  8  (Code,  4498),  costs  are  to  be  paid  by  the  party  against  whom  the 
Court  shall  a<^udge  them,  according  to  its  discretion. 

This  discretion  is  not  an  arbitrary,  capricious,  blind  discretion,  but  a  legal  discretion,  resulting 
from  a  view  of  the  case,  taken  in  combination  with  all  its  circumstances,  and  calling  to  its 
aid  the  issue  of  like  questions,  heretofore,  upon  cases  as  nearly  analogous  as  can  be  found. 
Per  White,  J.,  arguendo. 

White,  J.  —  This  is  a  bill  of  review  brought  to  review,  alter,  and 
reverse  a  decree  for  costs,  to  which  there  is  a  demurrer,  but  by  consent 
brought  on  for  first  hearing. 

The  plaintiffs  in  the  original  suit,  being  the  children  of  the  first  wife, 
brought  their  bil}  against  the  children  by  the  second  wife,  who  claimed  the 
greater  part  of  the  real  and  personal  estate  of  the  father,  by  deed  and  gift 
from  him,  in  his  lifetime,  to  have  a  discovery,  account,  and  division  thereof. 
The  cause  was  heard  at  last  term,  November,  1816,  when  the  plaintiff's  bill 
was  dismissed.  By  the  decree  of  dismission,  each  party  was  ordered  to 
pay  his  own  costs.  At  the  last  term  after  the  decree  was  entered  on  the 
order  book,  a  petition  for  a  rehearing  was  filed  by  the  defendants,  assign* 
ing  for  error  that  the  plaintifis  ought  to  have  been  decreed  to  have  paid 
the  whole  costs.  On  hearing  an  argument  of  the  petition  it  was  dismissed. 
The  same  error  assigned  as  cause  for  a  rehearing  is  now  assigned  upon  the 
bill  of  review.  By  the  argument,  two  points  are  submitted  for  the  opinion 
of  the  Court.  First,  whether  a  bill  of  review  will  lie  for  costs  alone.  And 
secondly,  if  it  will,  can  it  be  sustained  in  the  present  case  ? 

As  to  the  first  point,  when  notice  was  given  the  other  day  of  filing  this 
bill,  not  recollecting  any  case  of  the  kind  on  the  books,  or  any  determina- 
tion of  our  courts  that  a  bill  of  review  has  been  entertained  for  costs  only, 
I  suggested  my  doubts,  requesting  [37]  at  the  same  time  that  the  books 
might  be  looked  into,  and  the  authorities,  if  any  to  be  found,  produced  at 
the  argument.  It  struck  me  upon  principle  then  that  a  bill  of  review  must 
be  a  very  imperfect  mode  of  examining  into  the  correctness  of  the  decision 
246 


GLABK  t;.  CLARK.  37,  38 

respecting  costs/and  wholly  inadequate  to  the  object  in  view;  namely,  satis- 
fying the  Court  that  it  erred  upon  that  question.  And,  upon  examining  the 
matter  further,  I  am  still  of  the  same  opinion.  It  is  not  of  course  in  equity, 
as  it  is  at  law,  that  the  costs  go  with  the  cause.  And  that  he  in  whose 
&yor  the  decree  is,  pays  none  or  no  part  of  the  costs.  In  equity,  they  are 
to  be  paid  by  either  party  at  the  discretion  of  the  Court  1782,  c.  11,  §  8 ; 
Iredell,  484 ;  Hay.  Rev.  288.  This  discretion  is  not  an  arbitrary,  capri- 
cious, blind  discretion,  but  a  legal  discretion,  resulting  from  a  view  of  the 
case  taken  in  combination  with  all  its  circumstances,  and  calling  to  its  aid 
the  issue  of  like  questions  heretofore  upon  cases  as  nearly  analogous  as  can 
be  found.  And  the  essence  of  this  discretion  is,  the  correctness  of  a  con- 
clusion so  drawn,  not  from  a  partial  view  of  the  case,  but  from  a  full  view 
of  it ;  not  from  a  look  cast  upon  one  or  more  strong  features,  but  from  a 
thorough  investigation  of  all  the  parts  taken  together.  The  whole  of  the 
circumstances  of  the  cause  then,  in  my  opinion,  constitute  the  i^nd  from 
whence  the  discretion  of  the  Court  is  furnished  upon  the  question  of  costs, 
and  that  any  diminution  thereof  or  deduction  therefrom  must  produce  the 
consequence  of  not  exhibiting  the  true  ground  upon  which  the  Court  went 
on  questions  of  this  kind.  Apply  this  reasoning  to  the  bill  of  review ;  does 
the  whole  of  the  case  appear  upon  the  decree  ?  are  all  the  circumstances 
that  necessarily  influence  the  decision  of  the  costs  spread  upon  its  face  ?  If 
they  are,  then  the  objections  arising  from  the  inadequacy  of  the  means  of 
information  at  this  period  are  done  away,  and  the  [38]  opinion  may  be 
well  examined  and  its  correctness  controverted  at  any  distance  of  time. 
But  the  contrary  seems  to  me  clearly  the  case  in  practice.  The  decree  in 
general  contains  all  the  prominent  features,  the  material  grounds,  the  essen- 
tial circumstances,  in  favor  of  the  decree.  But  the  opposing  circumstances, 
which  often  influence  the  costs,  appear  either  not  at  all,  or  not  with  preci- 
sion and  minuteness.  Hence  I  conclude  from  the  fietct  of  the  qttantum  of 
contents  of  the  decree  appearing  upon  the  face  thereof,  that  the  mode  by 
bill  of  review  of  examining  the  merits  of  a  decision  upon  costs,  with  a  view 
to  a  discovery  and  correction  of  error  therein  is  insufficient,  incompetent  in 
point  of  fact,  and  unsatis&ctory.  I  have  so  far  taken  the  argument  upon 
its  most  favorable  side,  for  the  support  of  the  bill  of  review ;  namely,  where 
the  matter  of  the  bill  is  decreed  in  favor  of  the  plaintiff.  But  where  the 
decree  is  in  favor  of  the  defendant,  and  the  bill  is  dismissed,  which  is  the 
present  case,  how  does  it  stand  ?  simply  the  allegation  that  the  plaintiflT 
£Euled  in  supporting  his  case,  at  the  most  a  very  imperfect  statement  of  the 
case,  without  the  circumstances  and  without  the  proofs.  This  gives  no 
certain  and  precise  information  whatever,  and  only  the  one  consequence  is 
deducible  therefrom ;  to  wit,  that  the  case  and  its  proofs  are  not  sufficient 
to  entitle  the  party  to  a  decree  in  his  favor.  But  whether  the  failure  pro- 
ceeded from  the  nature  of  the  claim  or  the  nature  of  the  proof  does  not 
appear.    If  of  the  daim,  whether  a  case  of  the  same  import  had  been  set- 
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tied  before,  or  now  acyudicated  for  the  first  time.  If  of  the  proof,  whether 
it  was  strong  and  barely  sufficient  to  foond  a  decree  upon,  or  extreoMiy 
weak,  or  any  intermediate  point  between  these  extremes,  we  are  not  in- 
formed, and  yet  all  these  well  might,  to  a  certain  extent,  influence  the  ques- 
tion of  costs.  We  are  not  furnished  then,  from  the  decree,  with  sufficient 
data  to  enable  us  to  review  the  same  with  any  [39]  precision  as  regards 
the  question  of  costs,  and  to  draw  the  inference  therefrom  which  ia  prayed; 
to  wit,  the  propriety  of  an  alteration  thereof  in  this  respect 

If  the  decree  does  not  furnish  us  with  the  means  of  revision,  we  must 
draw  our  information  from  other  sources,  or  stop  here,  which  I  think  we 
ought  to  do,  and  in  support  of  this  I  refer  to  1  Atk.  290,  where  it  is  laid 
down  that,  on  arguing  a  demurrer  to  a  bill  of  review,  nothing  can  be  read 
but  what  appears  on  the  face  of  the  decree.  This  precludes  a  reference  to 
the  depositions  and  parol  testimony  in  the  cause,  not  inserted  in  the  decree 
itself,  and  show  that  at  this  point  the  discussion  ought  to  terminate.  But 
as  the  counsel  has,  in  my  opinion,  irregularly,  though  not  interrupted  by 
the  Court,  argued  from  information  drawn  from  other  sources,  I  will  state 
my  ideas  upon  this  proceeding.  These  sources  are  twofold.  First,  from 
the  depositions  taken  in  the  cause.  Secondly,  the  parol  testimony  rehearsed 
by  the  counsel  themselves.  I  conceive  both  these  from  our  practice  objec- 
tionable. First,  because  only  a  part  of  the  proof  is  thereby  exhibited,  and 
for  this  reason  alone  its  insufficiency  is  apparent  The  second  must  of 
necessity  be  subject  to  variation,  from  the  imperfections  of  human  nature. 
Besides  the  fiillibility  of  the  memory,  which  certainly  is  a  depository  infe- 
rior to  paper.  Is  not  the  channel  of  transmission  in  the  most  favorable 
point  of  view  liable  to  blameless  infirmity  and  error  ?  Do  not  mere  eye- 
witnesses of  a  transaction  report  honestly  its  history  with  variation  ?  That 
they  do  so  is  a  &ct  noticed  by  all  conversant  with  human  affairs.  That 
testimony  delivered  by  witnesses  ofbea  strikes  the  hearers  differently,  is  also 
well  known  to  all  acquainted  with  the  courts  of  justice.  That  counsel 
should  be  exempted  from  this  infirmity  is  neither  justified  by  theory  nor 
responded  to  by  the  £eict  Their  position  is  more  unfavorable  than  that  of 
a  disinterested  [40]  auditor,  they  stand  not  indifferent  to  what  is  rehears- 
ing, they  have  a  choice  of  what  they  would  wish  to  hear,  if  that  choice 
oould  be  regulated  by  their  will.  And  hence  naturally  a  greater  aptitude 
for  receiving  certain  impressions,  than  others,  which  when  received  have 
attached  to  them  as  incidents  strength  and  duration.  As  a  confirmation  of 
this,  we  need  only  in  our  own  minds  recur  to  the  past,  and  we  will  perceive 
that  the  pleasurable  ideas  live  and  float  on  our  memories,  whilst  the  pain- 
ful have  subsided,  are  measurably  lost  to  our  remembrance,  and  are  only  to 
be  called  up  with  difficulty.  As  an  elucidation  of  this  process,  do  not  the 
counsel  state  the  evidence  of  a  former  term  often  differently  ?  They  cer- 
tainly do,  and  I  have  no  doubt  conscientiously  too,  which  is  a  demonstra- 
tion of  the  imperfection  and  insecurity  of  relying  upon  memory  for  a  series 
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of  complicated  facts,  as  a  deliverance  from  error  and  a  gaide  to  its  opposite. 
Bather  is  it  to  be  presumed,  that,  while  these  facts  were  full  before  the  mind  of 
the  Court,  recently  presented,  and  the  manner  of  the  witnesses  imparting  them 
fresh  in  the  recollection,  from  that  aggregate,  a  more  correct  conclusion  was 
derived  than  can  now  at  this  distance  of  time  by  a  secondary  channel. 

The  practice  upon  a  rehearing  may  with  propriety  be  adverted  to,  upon 
this  occasion,  as  confirmatory  of  the  opinion  entertained  of  a  bill  of  review 
not  lying  for  costs.  The  practice  laid  down  at  Bogersville  last  term, 
November,  1816,  and  followed  ever  since,  is  that,  after  the  first  decree  in 
any  case  is  entered  on  the  order  book,  and  signed  by  the  judges  then  present, 
that  then  during  the  same  term,  and  not  afterwards,  a  petition  for  the  rehear- 
ing thereof  may  be  filed,  and  at  the  same  time  a  copy  of  the  petition  to  be 
served  on  the  counsel  of  the  adverse  party,  which  petition  is  heard  also 
during  the  same  term,  and  a  rehearing  granted,  or  the  petition  dismissed, 
unless  a  euria  advisari  vuk  is  taken  by  the  Ck>urt  till  the  next  term.  [41] 
This  practice  furnishes  a  strong  objection  to  the  use  of  the  bill  of  review 
for  its  present  purpose.  But  I  wish  to  be  here  understood  by  saying  so, 
I  do  not  mean  to  give  any  opinion  whether  a  petition  for  rehearing  is  the 
proper  mode  of  examining  this  question,  or  whether  this  question  is  in  any 
case,  and  if  in  any,  in  what  cases,  examinable  upon  a  petition  for  a  rehear- 
ing. What  I  advance  is,  that  the  petition  for  a  rehearing  is  a  less  objec- 
tionable mode  for  this  purpose  than  the  bill  of  review.  The  petition  for 
a  rehearing  is  brought  the  same  term  the  final  decree  is  entered.  The  bill 
of  review  lies  not  the  same  term  the  final  decree  is  entered,  but  must  be 
brought  to  some  subsequent  term.  The  petition  for  rehearing  is  heard  the 
same  term  it  is  brought,  and  by  this  goes  a  great  way  towards  obviating  the 
oljections  grounded  on  a  lapse  of  time  raised  against  the  bill  of  review. 
Another  reason  operates  in  giving  preference  to  the  former,  which  though 
of  minor  importance,  yet  deserves  consideration ;  that  is,  the  petition  for 
rehearing  is  less  expensive  to  the  parties,  than  the  bill  of  review.  For 
these  reasons  were  it  necessary,  to  assign  the  examination  of  the  question 
to  the  one  or  the  other  of  these  modes,  I  should  prefer  the  petition. 
-  In  looking  into  the  English  practice  upon  this  point,  we  find  that  a  re- 
hearing for  costs  is  not  encouraged,  because,  says  the  book,  they  are  merely 
discretionary,  and  depend  upon  the  circumstances  of  the  case,  1  H.  Ch.  P. 
467,  admitted  at  the  bar,  where  the  costs  are  charged  on  the  person.  And 
by  Lord-Chancellor  Thurlow,  no  appeal  or  rehearing  can  be  allowed  for 
costs  only,  unless  by  apparent  mistake.  Wadham's  Kent.  Ibid.  And  as  I 
said  before,  nothing  having  been  found  upon  examining  what  books  are  at 
this  place  in  fiivor  of  supporting  a  bill  of  review  for  costs,  and  not  at  pres- 
ent recollecting  any  such  thing  in  the  absence  of  all  authority ;  and  taking 
into  consideration  that  bills  of  review  [42]  are  not  fovored  in  equity,  I 
should  hesitate  much,  before  I  gave  even  my  feeble  sanction  to  such  a  prac- 
tice,—a  practice  fraught  with  the  evil  of  unnecessarily  prolonging  cases 
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in  court,  to  the  vexation  and  expense  of  others  than  the  suitors,  to  the 
public  detriment  by  so  far  lessening  the  product  of  careful  labor,  as  the 
attendance  on  this  protracted  litigation  may  require,  and  at  last  to  the  par- 
ties themselves,  of  doubtful  benefit     Interest  reipublicce  ut  sit  finis  litium. 

Upon  the  second  point  submitted,  supposing  a  majority  of  the  Court 
should  be  of  a  different  opinion  from  me  on  the  first  point,  and  should 
think  a  bill  of  review  will  lie  for  costs.  Still  I  am  of  opinion,  it  ought 
not  to  be  sustained  in  the  present  case.  Inasmuch  as  a  petition  for  rehear- 
ing has  been  filed  for  this  same  matter  at  the  last  term,  and  the  same  fully 
heard,  and  the  petition  dismissed  upon  the  merits.  I  think  the  same  ques- 
tion ought  not  to  be  further  entertained  from  the  analogies  of  law  in  other 
cases.     See  Cooke,  66,  176;  2  Overton,  229,  280 ;  1  H.  Ch.  R  141. 

My  opinion  therefore  is  that  the  demurrer  be  sustained. 

Haywood,  J.  —  I  am  of  opinion  a  bill  of  review  will  lie  for  costs  in 
this  State,  though  in  most  cases  it  will  not  in  England.  And  for  the  same 
reason  do  I  think  it  will  lie  here,  as  a  writ  of  error  will  lie  by  our  law  for 
improperly  refusing,  and  I  suppose  granting,  a  new  trial.  The  reason 
given  in  England  is  because  costs  are  discretionaiy.  The  same  reason  is 
given  there  also  why  a  writ  of  error  wUl  not  lie  in  case  of  refusing  a  new 
trial,  because,  say  their  books,  it  is  the  discretion  of  the  Court  to  grant  or 
refuse  a  new  trial.  That,  however,  is  a  legal  discretion  circumscribed  and 
governed  by  certain  rules.  And  if  those  be  disregarded  either  on  refusing 
new  trials  at  law,  or  in  directing  the  payment  of  costs  in  equity,  [43] 
they  are  in  my  judgment,  and  ought  to  be,  liable  to  correction. 

But  as  to  the  merits  upon  the  bill  of  review,  I  am,  after  much  balancing 
and  reflection  upon  the  subject,  pretty  well  settled  at  last  in  the  opinion 
that  the  disposition  of  costs  complained  of  by  the  bill  of  review  is  right 
The  plaintiffs  are  the  children  by  the  first  wife,  some  of  them  slenderly 
provided  for.  The  land  was  conveyed  by  the  old  man  to  his  last  set  of 
children,  the  defendants.  A  bond  was  given  by  them  to  him  for  the  pur- 
chase-money, which  after  his  death  came  into  the  hands  of  the  obligors,  and 
they  discharged  it  The  plaintiffs  knew  not  why  it  was  so  discharged. 
They  had  cause  for  inquiring  into  it,  and  a  plain  one  for  coming  into  this 
court  to  set  up  the  bond  and  to  have  it  divided.  They  did  not  knowingly 
sue  without  cause.  Upon  the  hearing  of  this  cause  the  evidence  disclosed 
it  to  them,  and  that  too  such  evidence  as  was  not  by  any  means  more  than 
sufficient  to  found  a  decree  upon  against  the  complainants.  Having  lost 
the  whole  real  estate  and  the  bonds  also,  which  were  in  lieu  of  it,  ought 
they  to  be  punished  with  the  whole  costs  for  investigating  the  disposition 
which  their  father  made  of  the  bond,  when  they  did  not  know  of  that  dis- 
position but  by  the  evidence  in  this  suit  ?  These  circumstances  considered, 
I  am  for  letting  the  matter  of  cost  remain  as  it  is. 

Roane,  J.,  was  of  opinion  that  the  whole  costs  ought  to  be  paid  by  the 
complainants.  Bill  of  review  dismissed. 
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KNOXVILLE,  MAY  TERM,  1817. 

'     MILES   CUNNINGHAM  ».   BANNER  SHIELDS,  AND  SAMUEL 
HANES  AND   SAMUEL  HARRIS   v.  BANNER  SHIELDS. 

Fraud,  to  be  relieved  against,  must  be  operative.  It  is  not  sufficient  to  say  that  an  act  was 
done  with  a  fraadnlent  intent  It  must,  in  its  effects,  be  injorions  to  the  party  complain- 
ing, otherwise  he  is  not  entitled  to  relief.  [Ace.  CanniDgham  9.  E.  &  K.  R.  Co.,  2  Head, 
29,  citing  this  case  by  referring  to  Meigs,  Dig.  §  887,  where  it  is  the  only  authority  on  the 
point;  Whitson  v.  Gray,  8  Head,  441;  U.  Bank  v.  Osborne,  4  Hum.  418.] 

Thus,  a  surety  cannot  claim  a  discharge  from  the  obligation  of  his  suretyship,  upon  the 
ground  that  the  creditor  had  agreed  with  the  co-surety  that  he  would  not  compel  him  to 
pay  any  part  of  the  debt,  even  though  this  was  done  to  induce  the  complainant  to  join  in 
the  suretyship;  for  he  may  still  enforce  contribution. 

And  equity  will  not  relieve  the  co-surety  upon  the  ground  of  such  an  agreement  between  him 
and  the  creditor,  but  will  leave  him  to  his  remedy  at  law,  if  he  have  any. 

[44]  RoANB,  J.,  delivered  the  opinion  of  the  Court.  —  Wilson  Shields, 
the  father  of  Banner,  at  the  time  of  his  death  was  possessed  of  a  number 
of  negro  slaves,  and  in  his  will  directed  them  and  his  other  personal 
property  to  be  sold  for  the  pajnnent  of  his  debts,  and  the  education  of  his 
children,  till  the  youngest  should  arrive  at  the  age  of  sixteen ;  the  surplus 
to  be  distribute  amongst  his  children  in  certain  proportions.  At  the  sale 
or  distribution,  Banner  Shields,  the  defendant,  became  entitled  to  a  negro 
boy,  Charles,  then  about  ten  years  of  age.  He  and  his  brothers  agreed 
between  themselves,  that,  if  the  slaves  which  had  been  the  property  of 
their  father  should  behave  well,  they  would  each  emancipate  those  they 
had  got,  at  the  age  of  thirty-one  or  thirty-two.  When  Charles  was  near 
thirty  years  of  age  he  absconded  from  the  service  of  his  master,  who  sus- 
pected that  his  absence  was  with  the  knowledge  of  Reuben  Charles.  This 
suspicion  probably  was  not  without  foundation,  from  the  circumstance  of 
this  case,  and  from  the  character  given  of  him  by  all  the  contending  par- 
ties. In  this  situation.  Shields  agreed  to  sell  the  negro  for  $250,  about 
half  his  value,  and  Charles  to  take  his  chance  of  getting  him ;  on  condition, 
he,  Charles,  would  give  security  for  that  sum,  and  a  day  was  appointed  to 
meet  in  Maryville  for  that  purpose.  Charles  applied  to  .Cunningham,  the 
complainant,  to  be  his  surety ;  who  agreed,  provided  he  would  procure  one 
other  good  man  to  join  him.  On  the  6th  of  March,  1818,  a  [45]  bond 
was  executed  to  Shields,  by  Charles,  with  Cunningham  and  Harris  sureties, 
for  the  payment  of  $250  for  the  negro  on  the  12th  of  August  next  follow- 
ing.   And  Shields  gave  a  bill  of  sale  for  the  negro  as  a  slave  for  life.    On 
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this  bond  salt  was  afterwards  brought,  and  prosecuted  to  judgment.    At 
the  date  of  the  bond,  Charles  was  possessed  of  considerable  property,  real 
and  personal ;  but  after  suit  and  before  the  judgment  he  was  obliged  to 
run  away  on  account  of  his  crimes.     Cunningham  has  filed  his  bill  to  be 
relieved  from  this  judgment,  and  charges  that  the  negro  was  sold  as  a  slave 
for  life,  when  he  was  entitled  to  his  freedom  in  a  short  time.     He  also 
charges  that  Shields  procured  Harris  to  become  surety  tinder  a  private 
contract  between  themselves,  that  Harris  was  in  no  event  to  be  liable ; 
but  that  he,  Shields,  would  collect  the  whole  from  Charles  and  Cunning- 
ham ;  and  that  they  thus  fraudulently  combined  together  to  defraud  him, 
and  to  induce  him  to  sign  the  bond,  which  he  would  not  otherwise  have 
done.     Shields,  in  his  answer,  insists  that  the  negro  is  a  slave  for  life ;  and, 
from  the  production  of  his  Other's  will  with  the  testimony  given  on  the 
cause,  the  fact  appears  to  be  so.     Therefore  this  ground  of  equity  must  be 
abandoned,  nor  have  the  counsel  insisted  on  it     He  also  denies  any  private 
agreement  with  Harris  to  exonerate  him,  or  to  induce  the  complainant  to 
be  surety ;  but  that  the  execution  of  the  bond  was  of  his  own  free-will 
and  accord,  and  at  the  request  of  Charles.    The  evidence  is,  that  he 
agreed  to  be  one  of  the  sureties,  provided  another  was  procured;  and 
shortly  afterwards  stated  publicly  that  in  some  difficult  circumstances  of 
his  own  Charles  had  been  his  surety,  and  he  could  not  refuse  him.    Admit- 
ting the  alleged  agreement  between  Shields  and  the  other  surety  to  be  as 
stated  in  the  bill,  is  he  entitled  to  relief?    It  is  understood  that  the  injunc- 
tion has  heretofore  been  dissolved,  [46]  and  one  moiety  of  the  judgment 
has  been  collected  from  each  of  the  sureties.    The  object  now  is  to  have 
that  sum  refunded.     I  do  not  think  him  entitled  to  this  relief.     He  has 
paid  no  more  than  by  his  contract  he  was  bound  in  equity  to  do,  and  what 
he  voluntarily  agreed  to  risk  if  Charles  should  fail.    And  whether  Shields 
did  Or  did  not  release  the  other  moiety  afterwards  to  Harris  cannot  affect 
his  liability.    I  am  also  induced  to  think  that  at  the  time  he  signed  the 
bond  he  intended  to  dispute  the  payment ;  for  on  the  very  day  of  the  sale, 
or  before  the  parties  had  all  separated,  one  of  his  own  witnesses  deposed 
that  he  said  to  Shields  that  he  had  fixed  him$dfhy  selling  a  free  negro. 
From  this  circumstance  it  appears  as  probable  that  Charles  and  Cunning- 
ham had  combined  to  overreach  Shields,  as  that  Shields  and  Harris  had 
privately  agreed  to  defraud  Cunningham.     Fraud,  to  be  relieved  against, 
must  be  operative.     It  is  not  sufficient  to  say  that  an  act  was  done  with 
fraudulent  intent    It  must  in  its  effects  be  injurious  to  the  party  com- 
plaining, otherwise  he  is  not  entitled  to  relief.     Suppose,  in  this  case,  the 
facts  to  be  as  stated  in  the  bill,  Cunningham's  liability  vnll  be  the  same  as 
it  would  have  been  if  Shields  and  Harris  had  acted  with  the  most  upright 
intentions.    In  either  case,  the  whole  debt  might  have  been  ooUected  firom 
him,  and  Harris  could  have  been  compelled  to  make  a  proportional  con- 
tribution.   In  short)  every  advantage  which  he  would  have  had  is  secure 
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I 

for  Harris,  as  far  as  respects  him,  as  absolutely  and  unoonditionaUy  bound. 
This  bill  must  be  dismissed. 

It  19  unnecessary  here  to  say  any  thing  respecting  the  answer  of  Harris^ 
the  other  defendant,  for  the  substance  of  it  is  contained  in  a  bill  filed  by 
him  against  Shields,  to  be  relieved  against  the  other  moiety  of  the  judg- 
ment (which  it  is  understood  he  also  has  paid  since  the  dissolution  of  the  ' 
injunction).    In  the  bill  he  insists  on  the  same  ground,  of  the  slave's  [47] 
being  entitled  to  his  freedom  at  a  certain  age,  to  which  the  same  answer 
will  apply,  as  in  the  former  suit.     He  also  insists  that  he  became  surety 
at  the  request  of  Shields,  who  agreed  with  him  not  to  require  the  payment 
of  one  cent  from  him,  but  to  seek  payment  from  the  other  obligors.     Shields, 
in  his  answer,  denies  the  fact  of  any  such  private  agreement.    That  there 
was  some  agreement  that  Harris  should  be  fiivored  respecting  the  payment 
may  be  inferred  from  the  testimony  of  Trippett,  to  whom  it  appears  that 
Shields  made  such  proposal,  and  offered  an  indemnifying  bond.     But  this 
he  did  not  communicate  to  Harris  till  after  the  execution  of  the  bond  in 
question.     After  judgment,  Trippett  heard  Shields  say  at  one  time,  if 
Harris  had  confessed  judgment  at  the  first  court  he  would  not  have  made 
him  pay  any  thing.    At  another  time  he  said,  if  they  had  confessed  judg- 
ment at  the  first  court  he  would  not  have  been  so  tight  on  them ;  and  gave 
as  a  reason  that  perhaps  he  might  have  got  his  pay  of  Charles.     George 
Boulstone  went  with  Harris  to  see  Shields,  and  in  conversation  on  the 
subject,  Harris  said  what  he  had  done  was  through  confidence  in  Shields. 
It  was  to  befriend  him  in  what  he.  Shields,  had  done.     Shields  answered 
that  Harris  had  befriended  him  much ;  and  if  he  had  not  threatened  him 
with  the  gallows  he  would  not  have  done  as  he  did.    It  is  from  this  testi- 
mony, that  the  inference  is  drawn  that  there  was  some  agreement  or  under- 
standing that  Harris  was  not,  at  least  in  the  first  instance,  to  be  pressed 
for  payment     But  on  obstacles  being  thrown  in  the  way  of  a  speedy 
recovery,  so  as  a  chance  might  have  been  had  to  secure  payment  out  of 
Charles's  property,  the  sureties  were  then  pressed  for  payment  by  execu- 
tion.   That  obstacles  were  attempted  to  be  interposed  to  delay  a  recovery 
may  be  inferred  from  Harris's  bill,  wherein  he  appears  to  justify  himself 
by  alleging  that  a  confession  of  judgment  was  no  [48]  part  of  the  agree- 
ment.   The  testimony  of  Roulstone  is  only  that  Shields  said  if  it  had  not 
been  for  a  certain  circumstance  named  he  would  not  have  done  as  he  did. 
But  it  will  not  amount  to  a  confession  that  he  had  made  any  agreement 
beforehand  to  that  effect    The  answer  of  Shields  to  Trippett's  observation 
will  not  be  of  much  greater  force;  to  wit,  that  if  he  had  confessed 
judgment  at  the  first  court  he  would  not  have  made  him  pay  any  thing ; 
especially  when  he  gives  as  a  reason  that  in  that  event  he  might  have  got 
his  pay  of  Charles.    And  certainly  if  a  man  executes  a  bond  under  such 
an  agreement  as  is  here  alleged  there  is  a  tacit  condition  annexed  that  he 
will  not  attempt  to  delay  a  recovery,  and  thus  lessen  the  chance  of  pay- 
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ment  from  his  principal  Fraud,  to  set  aside  a  solemn  contract,  under 
seal,  ought  to  he  verj  clearly  and  distinctly  proved,  and  he  who  would 
avail  himself  of  it  ought  to  come  before  the  Court  with  pure  and  clean 
hands.  For  what  purpose  did  the  complainant  become  a  surety  in  the 
bond  ?  He  says  to  befriend  Harris.  How  so,  if  by  agreement  he  was  to 
pay  nothing?  Was  the  bond  under  such  circumstances,  any  better  to 
Shields  with  his  name  to  it  than  without  it  ?  No :  but  worse,  as  Shields 
might  eventually  lose  a  moiety  by  indemnifying  him  against  his  co-surety ; 
for  what  purpose  then  does  he  allege  he  executed  the  bond  ?  To  befriend 
Shields  by  inducing  Cunningham  to  become  a  surety ;  that  is,  in  other 
words,  he  comes  into  this  court,  and  avows  that  he  combined  with  Shields 
in  an  attempt  to  defraud  Cunningham  by  inducing  him  to  believe  he  had 
a  co-security,  who  by  this  statement  was  only  nominal.  Will  this  court 
believe  him  in  an  allegation  of  this  kind  ?  We  say  no.  This  court  will 
not  interpose ;  and  decree  the  money  to  be  refunded,  but  leave  Harris  to 
pursue  his  remedy  at  law  in  the  suit  which  it  is  admitted  is  there  depend- 
ing. I  omit  taking  notice  of  the  agreement  alleged  in  the  bill,  and  [49] 
denied  in  the  answer  that  Shields  would  purchase  the  property  at  sheriff's 
sale,  and  return  it  but  failed.  There  is  no  proof  to  that  effect,  and  from 
the  bill  itself  it  appears  that  no  sale  had  taken  place  at  the  time  it  was 
filed. 

This  bill  must  also  be  dismissed.    The  costs  in  each  case  to  be  paid  by 
the  complainant 


KnoxYille.    May  Temiy  1817. 

MARTHA  HOWELL  v.  WILLIAM  WHITCHURCH,  PHILADELPHUS 
BLEDSOE  AND  THOMAS  HOWELL,  AND  THE  OTHER  HEIRS 
OF  DAVID  HOWELL,  DECEASED. 

Except  in  cases  provided  for  in  1784, 10,  6  (Code,  2197-2200),  the  probate  of  a  will  cannot  be 
brought  into  question,  colUiterally  and  incidentally,  by  suit  for  a  part  of  the  property. 
[See  Townsend  v.  Townsend,  4  Cold.  80;  Brien  v.  Hart,  6  H.  181.] 

If  a  will  be  improperly  admitted  to  probate,  the  remedy  is  by  a  citation  to  all  parties  con- 
cerned, and  a  new  probate;  or,  if  the  application  for  the  probate  be  rejected,  by  a  cer- 
tiorari remoTing  it  into  a  superior  court  [See  Johnson  v.  Gainesi  1  Cold.  288;  Williams 
r.  Saunders,  6  Cold.  71,  72;  Wilson  v.  Frazier,  2  Hum.  80.] 

Per  Curiam.  The  bill  states  the  real  estate  of  which  her  husband  died 
possessed  of  or  entitled  unto.  That  he  left  a  paper  purporting  to  be  a  will, 
which  was  proved  in  the  court  of  the  county  where  he  died,  and  that  this 
will  respected  both  real  and  personal  estate.  S^e  speaks  of  a  revocation 
by  cancelling  the  codicil,  and  declaring  that  he  would  revoke  the  whole. 
She  says  he  thought  at  the  time  of  his  death  that  it  was  destroyed.  She 
speaks  of  the  birth  of  three  children  after  the  dat«  of  this  will. 

As  to  the  personalty,  she  cannot  come  into  this  court  in  direct  opposition 
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to  the  probate  remainiDg  in  fall  force,  and  say  we  ought  to  proceed  not- 
withstanding that  without  regard  to  it  If  improperly  admitted  to  probate, 
the  remedy  is  by  a  citation  to  all  parties  concerned,  and  a  new  probate ;  or 
if  the  application  for  the  probate  be  rejected  by  a  certiorari  removing  it 
into  a  superior  court  The  same  remedy  [50]  applies  to  a  probate  con- 
cerning lands,  made  pursuant  to  the  Act  of  1784,  c.  10,  §  6,  and  would 
have  exactly  the  same  effect  were  it  not  for  the  provision  in  that  section ; 
namely,  "  that  when  any  fraud  may  be  suggested  in  the  drawing  or  ob- 
taining any  last  will  or  any  irregularity  in  the  execution  or  attestation 
thereof,  the  party  making  such  suggestion  shall  and  may  insist  upon  the 
original  will  being  produced  to  the  Ck>urt  if  the  same  is  to  be  found ;  and 
the  Court  where  any  trial  is  depending,  and  in  which  such  wiU  may  be 
introduced  as  testimony,  may  compel  the  production,"  &c.  Now  it  would 
seem  that  the  probate  in  the  case,  if  personalty,  would  be  absolutely  oon- 
dusive  except  in  the  cases  specified  as  proper  for  its  reproduction.  As  to 
the  revocation  by  the  birth  of  a  child  (1  Fonb.  856-861),  it  may  probably 
be  effected  by  such  birth.  The  decisions  seem  opposed  to  a  revocation  by 
such  means.  It  deserves  investigation.  It  may  possibly  be  revoked  by 
cancellation,  for  that  is  an  act  done,  and  seems  more  efficacious  than  a  bare 
declaration  that  he  will  or  does  revoke. 

It  may  be  that  by  some  of  these  means  the  will  had  lost  its  existence 
before  the  death  of  the  testator.  Still  the  question  returns,  —  is  this  one 
of  the  cases  called  for  in  the  act  where  the  production  of  the  paper  proved 
as  the  will  may  be  called  for  ?  All  other  cases  are  under  the  general  rule, 
and  the  present  case  is  one  of  the  latter  class.  The  remedy  is  by  re-pro- 
bate, which  is  both  easier  and  cheaper  where  the  parties  concerned  reside 
in  this  State,  and  may  have  notice  by  process  issued  in  the  ordinary  courts. 
If  resident  beyond  the  limits  of  the  State,  perhaps  this  court,  for  the  sake 
of  giving  them  notice  by  publication,  would  entertain  the  suit.  This  is  but 
speculation,  however.  The  plaintiff  ought  to  have  a  suit  for  the  direct 
purpose  of  setting  aside  this  probate,  and  ought  not  to  bring  it  into  ques- 
tion collaterally  and  incidentally  by  suit,  for  a  part  of  the  property.  After 
[51]  all,  however,  it  may  be  that  upon  further  consideration  the  Court 
may  think  this  case  to  fall  within  the  same  mischief,  and  to  be  entitled  to 
the  same  remedy  as  in  the  specified  cases  stated  in  the  act,  and  above 
adverted  to.  It  may  be  that  it  may  think,  upon  further  investigation,  that 
the  revocation  is  a  question  which  can  better  be  determined  here  than  in 
the  Court  of  Probate.  And  this  is  a  demand  of  dower,  fsivored  by  the  law, 
in  which  a  poor  woman  seems  to  be  entitled  to  attention,  if  it  can  legally  be 
extended  to  her. 

ITierefore  let  the  iiU  be  answered. 
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Knozrille.   May  Term,  1817. 
HUFFACRE  v.  GREEN,  ^ND  THE  HEIRS  OF  M^CLARY. 

If  material  testimony,  each  as  would  have  catued  a  different  decree,  be  diacoyered  to  late 
before  the  hearing  that  the  deposition  of  the  witness  conld  not  be  taken,  nor  the  attendance 
of  the  witness  enforced;  and  if,  also,  the  person  who  is  to  use  it  is  so  circnmstanced,  for 
any  cause,  —  as,  for  example,  sickness,  —  that  he  cannot  make  an  affidavit  to  postpone  the 
hearing,  then  the  court  will  listen  to  an  application  for  a  review.  [Ace  Bledsoe  v.  Carr, 
10  Y.  55.  But  see  Tenney  v.  Henderson,  4  Hay.  189,  where  the  rule  is  qualified  by  negli- 
gence in  not  discovering  the  new  evidence.] 

Agreements,  whether  in  writing  or  not,  made  after  caveats  filed,  shall  bind  and  settle  the 
rights  of  the  parties.  [Ace  Peck  o.  Eddington,  2  Tenn.  881,  1779,  sess.  8,  4,  6.]  And, 
quare,  whether  agreements  before  caveats  filed,  if  acted  on,  should  have  the  same  effect  in 
equity? 

Per  Ouriam,  The  defendants  presented  a  bill  of  review,  upon  a  decree 
between  these  parties  made  in  May,  1814,  upon  a  hearing  in  Maj,  1818. 
Campbell  had  made  an  entry  20th  of  October,  1783.  Before  that  he  had 
sold  his  claim  to  Dougherty,  and  he  to  Huffacre.  Green  had  a  claim  and 
made  an  entry  the  next  day,  and  sold  to  JVTClary.  Campbell  and  Green 
agreed  to  a  conditional  line,  and  Dougherty,  in  express  terms,  sold  to  Huff- 
acre  no  further  than  to  his  line.  Huffacre  got  a  survey  and  grant,  then 
Green  a  survey  and  grant,  then  Huffacre  a  new  survey  and  grant,  upon  a 
duplicato  warrant  gotten  out  of  the  secretary's  office.  This  grant  extended 
beyond  the  line  agreed  upon  into  Green's  tract  Controversies  and  suits 
arose,  and  finally  they  came  into  this  court  in  the  suit  before  mentioned* 
Huffacre  insisted  upon  the  priority  of  his  entry,  and  prevailed.  The  pres- 
ent bill  states  that  Dougherty  will  prove  the  condition  line.  Dougherty's 
affidavit,  now  produced,  [52]  establishes  this  assertion.  Green  in  his  affi- 
davit says  he  managed  the  suit  for  M'Clary,  and  on  the  day  of  hearing  was 
sick  and  could  not  attend,  and  that  he  did  not  know  till  too  late  to  get  his 
testimony  that  Dougherty  was  living  nor  where  he  was. 

If  material  testimony,  such  as  would  have  caused  a  different  decree,  be 
discovered  so  late  before  the  hearing  that  the  deposition  of  the  witness 
could  not  be  taken,  neither  the  attendance  of  the  witness  enforced ;  and  if 
also  the  person  who  is  to  use  it  is  so  circumstanced  for  any  cause  that  he 
cannot  make  an  affidavit  to  postpone  the  hearing,  then  the  Court  will  listen 
to  an  application  for  a  review.  M'Clary  could  not  at  the  hearing  term 
make  an  affidavit  as  to  the  testimony  of  Dougherty.  He  did  not  know 
what  he  could  swear.  Dougherty  stated  it,  and  it  was  sent  to  his  counsel, 
but  it  was  not  sworn  to.  The  testimony  was  material,  see  dd,  1779,  c.  4, 
§  5.  Agreements,  whether  in  writing  or  not,  made  after  caveats  filed,  shall 
bind  and  settle  the  rights  of  the  parties.  Why  not  also  agreements  made 
before  caveats  filed,  if  the  parties  depend  upon  them,  and  in  confidence 
thereof  do  not  file  caveats,  nor  take  care  in  time  to  prevent  the  emanatioii 
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of  a  grant  contrary  to  it  Had  this  testimony  appeared  in  the  hearing,  it 
probably  would  have  prevented  so  much  of  the  decree  as  is  for  the  land  on 
Green's  side  of  the  line.  I  think  the  applicant  ought  to  have  leave  to  file 
his  bill  of  review. 

Roane,  J.  —  Whether  the  fact  if  true,  as  alleged,  that  a  conditional  line 
was  made  at  the  time  stated  ought  to  have  any  effect  in  the  final  deter- 
mination of  this  cause  is  to  me  very  doubtful.  It  is,  however,  of  sufficient 
importance  to  merit  consideration.  I  therefore  accede  to  the  opinion  that 
the  biU  be  filed. 

The  bill  allowed  to  he  filed. 


Enoxville.     May  Term,  1817. 

ROBERTSON'S  HEIRS  v.  MACLIN'S  HEIRS. 

[5.  a,  8  Hay.  70.] 

Where  a  final  decree  is  pronounced,  and  put  upon  the  minute  book  and  signed,  and  the  term 
is  not  yet  passed,  a  petition  for  reheariog  is  proper.  [Ace.  Overton  v.  Bigelow,  10  Y.  48; 
Code,  8119.] 

But  if  the  term  be  passed,  then  the  decree  is  of  record  and  enrolled,  and  a  reconsideration 
must  be  applied  for  by  bill  of  review.    [Ace.  Carson  v,  Richardson,  8  Hay.  281,  which  see.] 

If  the  court  mistake  in  matter  of  law,  or  in  conclusions  from  faots;  or  if  new  evidence  be 
disclosed  which  the  party  could  not  possibly  use  before;  or  if  he  be  unexpectedly  assailed 
by  testimony  wlych  he  can  satisfactorily  answer,  but  was  prevented  by  the  suddenness  of 
the  attack ;  and  if  the  testimony  not  produced  for  this  cause  be  very  material,  and  proper 
to  the  matter  in  issue,  and  there  has  been  no  studiousness  of  delay,  or  culpable  neglect,  a 
rehearing  ought  to  be  granted.  [Ace.  Scales  «.  Nichols,  2  T.  142,  citing  this  case.  See 
also  Smith  9.  Lurry,  Cooke,  190.] 

[53]  Per  Ouriam,  The  defendants  filed  a  petition  for  rehearing  of  a 
decree  passed  November  term,  1816.  It  was  filed  in  the  same  term.  It 
stated  surprise  by  the  production  of  a  judgment,  wherein  damages  were 
recovered  for  land,  that  Robertson  was  bound  to  oonvej  to  Carter.  The 
decree  was  founded  upon  the  supposed  fact  that  these  were  the  lands  men- 
tioned in  the  bill.  The  petition,  affidavit,  and  letters  referred  to,  showed 
that  this  was  a  mistake.  These  discoveries  seem  to  call  for  reoonsidera- 
tion.  Is  a  petition  for  rehearing  the  proper  procedure  to  arrive  at  that 
end  ?  When  a  decree  is  pronounced  and  put  upon  the  minute  book,  and 
signed,  and  the  term  is  not  jet  passed,  a  petition  for  rehearing  is  proper ; 
but  if  the  term  be  passed,  then  the  decree  is  of  record  and  enrolled,  and  a 
reconsideration  must  be  applied  for  by  bill  of  review.  Then,  as  to  the 
matter  of  petition,  is  surpise  a  good  ground  for  it  ?  If  the  Ck>urt  mistake  in 
matter  of  law,  or  in  conclusions  drawn  from  &ct8,  or  if  new  evidence  be 
discovered,  which  the  party  could  not  possibly  use  before,  or  if  be  be 
unexpectedly  assaUed  by  testimony  which  he  can  satisfactorily  answer,,  but 
was  prevented  by  the  suddenness  of  the  attack ;  and  if  the  testimony  not 
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produced  for  this  cause  be  very  material,  and  if  it  be  such  as  was  proper 
for  the  matters  in  issue,  and  there  has  been  no  studiousness  of  delay,  nor 
any  culpable  unpreparedness,  a  rehearing  in  such  case  ought  to  be  granted. 
Let  the  bill  be  reheard  as  to  the  part  complained  of. 


Knozville.   May  Temiy  1817. 

CAIN  V,  BUTLER'S  ADMINISTRATORS  AND  DILLON'S 

ADMINISTRATORS. 

It  is  a  good  plea  in  abatement  to  a  bUl  in  chanceiy  that  the  defendant  resides  in  a  different 
district  from  that  in  which  the  bill  is  filed,  and  that  the  process  was  served  upon  him  in 
the  county  of  his  residence,  although  injunction  be  sought  and  obtained  against  an  execu- 
tion issued  to  the  county  in  which  the  bill  is  filed.  [Ace.  Cooke,  87  and  839,  which  see; 
4  Y.  81.    Changed  by  sUtute,  Code,  4811.] 

Per  Curiam.  Butler  had  a  note  on  Cain,  which  he  assigned  to  Dillon, 
who  sued  Cain  at  law,  and  [54]  recovered.  Dillon  and  Butler  djing,  a 
bill  in  equitj  for  an  injunction  was  filed,  and  the  injunction  was  granted. 
The  bill  alleges  a  failure  of  the  consideration,  for  which  the  note  was 
given.  The  defendants  pleaded  their  own  residence  and  that  of  their 
intestates  in  the  county  of  Davidson,  the  bill  in  equity  against  them 
being  filed  in  this  court. 

The  decision  in  the  case  of  Newnan  v,  Stewart,  also,  in  the  case  of 
Childress  v,  Perkins,  Cooke,  87,  is  upon  this  point  That  was  an  injunc- 
tion bill ;  Newnan  was  compelled  to  renew  his  suit  in  the  first  circuit. 
The  case  in  1  Cranch,  288,  is  opposed  to  this  decision,  upon  the  ground, 
perhaps,  that  a  circuit  court  of  Virginia  could  not  well  punish  the  breach 
of  an  injunction  issued  to  one  who  had  a  judgment  at  law  in  this  State, 
and  should  disobey  it  by  taking  out  execution.  It  is  best  for  the  sake 
of  uniformity  to  follow  our  own  decisions,  founded  upon  our  own  acts  of 
assembly. 

Abate  the  bill. 


Knoxville,   May  Tenuy  1817. 

WILLIAM  DURHAM  v.  THE  UNITED  STATES. 

[5.  C,  4  Hay.  69.] 

All  inferior  courts  are  erected  by  statute,  and  are  subject  to- the  superintendence  of  our  oiieuit 
courts;  who  will,  upon  ceriiorarl,  reverse  their  proceedings  for  want  of  jurisdiction,  or  for 
the  improper  exercise  of  jurisdiction.  [Ace.  M.  &  A.  v.  Pearl,  11  H.  252;  Bob  «.  State, 
2  Y.  176 ;  Linebaugh  9.  Rinker,  Peck,  868,  all  citing  this  case.] 

Therefore,  the  proceedings  of  a  court-martial  held  under  the  laws  of  this  State,  although  the 
fine  be  claimed  by  the  United  States,  may  be  reviewed  in  the  Circuit  Court  upon  eertiorari. 

The'  assessment  of  a  fine  by  a  court-martial  is  void,  unless  the  proceedings  show  upon  their 
face  that  the  penon  assessed  had  notice. 
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Per  Ouriark,  William  Durham  filed  his  petition  in  the  Grcait  Court, 
and  therein  states  that  a  fine  was  assessed  against  him  by  a  court-martial 
for  Blount  county,  for  delinquency  in  not  appearing  when  drafted.  He 
states  that  he  is  a  Quaker,  and  that  he  was  twice  drafted  in  succession. 
That  this  judgment  is  for  the  second  fine,  and  that  he  knows  not  when  or 
by  whom  the  court-martial  was  holden.  The  return  shows  when  and  by 
whom,  and  that  it  was  a  [55]  court-martial  held  under  the  laws  of  this 
State.    The  return  does  not  state  any  notification. 

All  inferior  courts  are  erected  by  statute,  and  proceeding  by  or  under 
the  laws  of  the  State  are  subject  to  the  superintendence  of  our  circuit 
courts;  who  will  upon  certiorari  reverse  their  proceedings  for  want  of 
jurisdiction,  or  for  the  improper  exercise  of  jurisdiction.  Whether  the 
Court  in  this  instance  were  rightly  constructed  need  not  be  inquired,  for 
the  party  had  not  notice  of  the  proceedings,  and  their  judgment  against 
him  was  void.  The  only  question  of  difilculty  is.  Can  we  interfere  in  this 
case,  where  the  fine  is  assessed  under  a  law  of  the  United  States?  The 
construction  of  the  laws  of  the  United  States  belongs  to  the  courts  of  the 
Union,  but  it  may  in  some  instances  be  communicated  to  the  State  courts. 
Upon  this  subject,  we  may  at  all  events  go  thus  &r.  The  United  States 
claim  this  fine  assessed  by  a  State  court-martial.  So  far  they  recognise 
the  authority  of  the  State  court  Of  consequence  they  must  recognize  the 
authority  of  the  State  courts,  which  are  constituted  to  superintend  them, 
keep  them  within  their  proper  limits,  and  to  correct  their  proceedings  when 
illegal;  otherwise  no  court  could.  For  how  can  a  court  of  the  United 
States  get  possession  of  the  cause  ?  They  cannot  issue  a  certiorari  to  a 
State  court.  Then  we  come  to  this,  either  the  State  court  had  no  power 
to  act  at  all,  and  then  their  judgment  is  void,  or,  if  it  had  power  to  act, 
then  it  is  subject  to  the  superintending  tribunals  of  the  State.  In  either 
case  the  State  tribunal  can  interfere  without  taking  upon  itself  to  interpret 
a  law  of  the  Union.  In  exercising  this  power,  it  is  most  manifest  that  the 
assessment  of  this  fine  was  void,  the  person  acted  upon  having  no  notice. 
The  proceedings  themselves  do  not  show  any  notice  to  him  upon  the  face 
of  them.  He  had  no  opportunity  to  appeal,  for  he  did  not  know  of  tfie 
proceedings. 

[56]  The  proceedings  of  the  court-martial  must  be  quashed. 


KnoxviUe.   May  Terniy  1817. 
CALHOUN  AND  LAMOTTE  v.  LILLARD  AND  HOUGH. 

The  modern  practice  in  soits  on  bonds  with  conditions  is  to  set  forth  the  bond  and  condition 
in  the  declaration,  and  assign  the  breach,  to  which  the  defendant  pleads,  and  issue  is  joined. 
[See  Code,  3989,  No.  12;  Smith  v.  Enbanks,  9  T.  20;  Ifiichie  v.  Governor,  4  Hum.  486.] 

It  is  a  good  breach  of  an  administrative  bond  in  a  declaration  against  the  snreties,  to  aver 
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^  that  the  administrator  had  not  well  and  truly  administered  the  goods  and  chattels  of  the 

intestate  according  to  law." 
And  it  is  not  wrong  in  the  declaration  to  claim  the  penalty  of  the  bond;  for  this  is  agreeable 

to  1801,  6,  66  (Code,  2976),  which  directs  judgment  to  be  entered  for  the  penalty,  to  be 

discharged  by  the  damages  assessed. 
Verification  is  not  proper  where  the  matter  of  the  plea  is  in  direct  opposition  to  the  declara- 
tion; it  is  only  proper  where  there  is  new  matter  in  the  plea  that  the  replication  may 

traverse  or  avoid.    [Aco.  McKalmy  v.  Kellar,  8  T.  482.] 
It  is  not  a  good  plea  to  an  action  upon  an  administration  bond  reciting  a  judgment  against 

the  administrator,  that  the  judgment  was  against  him  prcprio  Jure ;  for  this  is  equivalent 

to  saying  there  is  no  such  record  as  that  stated  in  the  declaration,  and  the  proper  plea  is 

nut  Hel  record. 
Nor  is  it  a  good  plea  that  no  process  was  served  upon  the  administrator  in  the  original  suit, 

for  he  may  have  appeared  without  service.    [See  Peck,  177 ;  4  T.  461 ;  6  T.  104.] 
Nor  that  the  administrator  was  taken  by  a  ca.  ia,  on  the  judgment;  for  that  is  no  satisfkction 

or  extinguishment  of  the  demand. 
The  sureties  are,  perhaps,  not  concluded  by  the  former  proceedings,  being  no  parties  to  them, 

and  may  rely  upon  the  plea  of  fully  administered. 
By  statute  (Code,  2986,  2986),  amendments  may  be  aUowed  after  judgment  on  demurrer,  and 

the  party  against  whom  a  judgment  on  demurrer  is  rendered  may  plead  over  as  a  matter 

of  right    [See  Overton  v.  Crabb,  4  Hay.  109.] 

Per  Curiam.  Lillard  and  Hough  were  sureties  in  an  administratioo 
bond  with  William  Neelj,  administrator  of  Isaac  Lillard.  The  plaintiffs 
sued  Neely  as  administrator  for  a  debt  due  from  Lillard  in  his  lifetime. 
Upon  the  plea  of  payment,  they  obtained  judgment,  and  took  out  a  JL  fa^ 
to  which  nvJUa  bona  was  returned.  All  this  is  stated  in  the  declaration, 
after  which  it  is  also  stated  therein  that  the  administrator  had  not  well  and 
truly  administered  the  goods  and  chattels  which  were  of  the  said  Isaac 
Lillard  according  to  law,  by  virtue  of  which  the  plaintiffs  were  injured, 
and  obtained  an  assignment  of  the  bond,  by  reason  whereof  an  action  hath 
accrued  to  demand  and  receive  of  the  defendants  $20,000,  the  penalty. 
Nevertheless,  the  defendants  or  Neely  have  not  paid  to  the  governor  or 
bis  successors,  or  the  plaintifi&,  the  said  sum  of  $20,000,  &c.  The  defend- 
ant prayed  oyer  of  the  bond  and  condition,  which  is  again  set  out;  and  then 
pleaded:  First,  performance  generally.  Secondly,  kept  and  performed, 
&C.  Thirdly,  fully  administered.  Fourthly,  to  the  same  effect  Fifthly, 
tne  judgment  against  Neely  was  in  propria  jure^  and  not  as  adminis- 
trator. Sixthly,  fuUy  administered  before  notice  of  the  debt  of  the  plaintiff. 
Seventhly,  nul  tiel  record  of  that  judgment  Eighthly,  no  process  served 
on  Neely  before  the  judgment  Ninthly,  the  governor  did  not  assign. 
Tenihly,  Neely  did  not  waste  to  the  amount  of  $20,000.*  Eleventhly, 
after  [57]  judgment  Neely  was  taken  by  ca.  sa.  All  these  pleas  conclude 
with  a  verification.  There  is  a  demurrer  and  joinder  upon  all  these  pleas 
but  the  seventh  and  ninth.  As  to  these  the  opinion  of  the  Court  is  not 
required. 

The  first  question  is.  Is  there  a  breach  well  assigned  in  the  declaration  ? 
The  old  way  was  to  declare  upon  the  bond,  the  defendant  craved  oyer  of 
the  bond  and  condition,  which  being  set  out,  he  pleaded  performance  of  the 
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oonditioD,  to  which  the  plaintiff  replied  setting  forth  a  breach  specially, 
upon  which  issue  was  joined.  Cro.  E.  749.  The  modem  practice  is  to 
set  forth  the  bond  and  condition  in  the  declaration,  and  assign  the  breach, 
to  which  the  defendant  pleads,  and  thej  go  to  issue.  The  plea  of  the 
defendant  must  state  a  special  performance,  showing  when,  where,  and  how 
he  performed.  He  must  conclude  so  as  not  to  make  necessary  any  reas- 
signment of  the  breach,  just  as  he  would  meet  a  breach  assigned  in  the 
replication  to  a  plea  of  general  performance.     2  Johnson,  413. 

The  breach  in  this  declaration  need  not  be  more  special  than  it  is.  2 
Sand.  411  in  a  note.  It  passes  over  the  inventory  and  the  distribution,  and 
fixes  upon  non-administration  according  to  law,  the  matter  that  is  injurious 
to  them.  The  amount  of  assets  that  came  to  his  hands  is  stated.  It  might 
have  stated  that  he  did  not  pay  the  sum  recovered,  but  even  then  the  evi- 
dence would  not  be  more  narrowed  down  to  a  point  For  with  or  without 
that  particularity  he  must  have  produced  evidence  of  the  state  of  his  assets 
and  disbursements.  It  states  a  debt  due  and  judgment  for  it ;  the  obliga- 
tion of  the  sureties ;  the  failure  of  the  administrator  to  pay ;  the  sufficiency 
of  the  assets  that  came  to  his  hands,  and  injury  thereupon,  and  a  right  to 
demand  the  amount  of  $20,000.  The  defendants  are  apprised  of  the  testi- 
mony to  be  offered  against  them.  And  if  all  be  true  that  is  stated  in  the  [58] 
declaration,  the  defendants  cannot  but  be  liable  to  the  plaintiff,  though  the 
several  parts  are  not  stated  in  the  best  possible  form.  It  is  not  wrong  to 
claim  the  penalty  of  the  bond,  the  $20,000.  It  is  agreeable  to  our  Act  of 
1801,  c  6,  §  66,  which  directs  judgment  to  be  entered,  for  the  penalty,  to 
be  discharged  by  the  damage  assessed  by  the  jury  similar  to  the  British 
practice  under  the  Act  of  8  <&  9  Wm.  III.  c  11,  §  8. 

As  to  the  pleas,  the  first,  second,  third,  fourth,  and  sixth  are  affirmative 
pleas,  containing  a  negative  of  the  breaches  stated  in  the  declaration. 
They  are  in  direct  opposition  to  the  matters  stated  in  the  breach,  and  that 
makes  an  issue.  As  much  as  a  breach  in  the  affirmative  and  a  plea  in  the 
negative  of  that  matter.  In  either  case,  the  plea  should  offer  an  issue. 
For  a  verification  must  produce  a  replication  denying  the  plea,  and  upon 
that  the  same  issue,  as  if  it  were  joined  upon  the  plea.  Simplify  it.  You 
did  not  administer :  answer,  I  did ;  replication,  you  did  not  How  does 
that  differ  from  this  statement  ?  You  did  not  administer :  answer,  I  did, 
and  issue  upon  that  It  eventuates  in  the  same  contest,  one  by  circuity 
and  the  other  directly ;  therefore  the  issue  ought  to  be  offered  at  once. 
Verification  is  not  proper  where  the  matter  of  the  plea  is  in  direct  opposi- 
tion to  the  declaration.  It  is  only  proper  where  there  is  new  matter  in  the 
plea  that  the  replication  may  traverse  or  avoid.  Let  us  give  an  example. 
The  plea  is  fully  administered ;  the  replication  is  that  he  has  assets  ;  this 
iq  in  words  affirmative,  in  matter  negative,  therefore  it  must  conclude  to 
the  country.  Yelv.  137.     The  breach  in  a  declaration  is  that  he  did  not 
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pay  at  the  day,  the  plea  that  he  did  must  condade  to  the  coantry,  though 
the  words  he  in  the  affirmative.  Carth.  88.  These,  pleas,  therefore  are  not 
improperly  concluded. 

The  fifth  plea  says  the  judgment  against  Neely  [59]  was  in  propria  jurey 
and  not  as  administrator.  This  is,  in  effect,  to  say  there  is  no  such  record 
as  that  stated  in  the  declaration,  and  then  the  plea  ought  to  say  directly 
nul  tiel  record^  concluding  as  this  plea  is  concluded  (5  Com.  Dig.  D.  2,  W. 
13),  and  thereupon  the  Court  would  have  commanded  the  plaintiffs  to  pro- 
duce the  record,  and  would  have  given  a  day  to  produce  it.  2  Chitty,  602, 
608.  This  is  the  proper  plea  where  there  is  no  record,  or  one  variant  from 
that  set  out.  5  Com.  Dig.  2,  W.  38 ;  6  Com.  Dig.  Record  C.  K  it  were 
deemed  right  to  state  the  import  and  effect  of  the  record  then  the  plaintifils 
must  rely  upon  the  import  or  effect,  and  issue  he  taken  upon  it,  which  at 
least  produces  prolixity,  if  not  perplexity,  as  to  the  mode  of  trial. 

The  eighth  plea  is,  that  no  process  was  served  on  Neely  hefore  the  judg- 
ment against  him.  The  judgment  indeed  would  he  void  if  Neely  had  no 
notice  to  defend  himself  against  it  But  he  might  have  had  notice  without 
service  of  process.  He  may  have  admitted  service,  and  it  appears  by  the 
record  that  he  pleaded  the  plea  of  payment.  Appearance  cures  the  want 
of  process. 

The  eleventh  plea  is,  that  Neely  was  taken  by  a  ca.  sa.  Answer :  That 
is  no  satisfaction  of  the  demand  or  extinguishment  of  it.  BL  1235 ;  Kidd. 
72,  75 ;  3  Mod.  86. 

It  may  be,  and  very  probably  is,  true  that  the  sureties  have  a  right  to 
urge  and  prove  the  plea  of  fully  administered,  and  that  they  are  not  con- 
cluded without  notice  of  the  former  proceedings,  being  ex  parte  as  to  them. 
But  then  they  ought  to  state  this  plea  so  as  to  induce  an  issue  without 
circuity. 

The  next  inquiry  is,  What  is  the  consequence  of  a  wrong  conclusion  ? 
Upon  general  demurrer,  being  matter  of  form,  the  Court  wiir  not  consider 
it  as  fatal  to  the  plea,  since  the  Statute  of  the  4  &  5  of  Anne  c  16.  It 
must  be  demurred  to  specially,  [60]  and  then  the  Court  will  set  aside  the 
plea.  1  Saund.  183,  note  1 ;  5  Com.  Dig.  Pleader,  E.  32.  But  then  our 
Act  of  1809,  c.  49,  §  21,  is  interposed,  and  prevents  the  judgment  which 
would  have  been  given  before  it  ^  No  summons,  writ,  declaration,  return, 
process,  or  other  proceeding,  shall  be  abated  or  quashed,  for  any  omission, 
defect,  or  imperfection,  but  the  Court  shall  permit  either  of  the  parties  to 
amend,"  &c 

Let  the  parties  amend  on  both  sidee,  and  go  to  issue. 
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KnoxviUe.   May  Tenn,  1817. 
ANDREW  CAMPBELL  v.  JOHN  M'lVER  AND  A.  M  LUSK 

The  County  Court  Ib  not  an  inferior  court,  but  is  established,  and  its  jurisdiction  defined  by 
the  general  law  of  the  land,  of  which  the  judges  are  bound  to  take  notice,  without  being 
stated  In  the  pleadings. 

An  erroneous  judgment  of  any  court,  whether  of  general  or  special  jurisdiction,  will  not,  by 
reversal,  affect  the  rendee  who  purchased  at  execution  sale  made  under  it,  unless  the  Court 
had  not  jurisdiction,  in  which  case  all  (plaintiff,  sheriff,  and  purchaser)  are  trespassers. 
[Ace  Hill  V.  Nail,  2  Tenn.  242,  and  authorities  cited.] 

The  jurisdiction  of  the  Court  to  condemn  lands  for  taxes  is  statutory,  and  arises  when  the 
taxes  upon  lands  in  the  county  are  due  and  not  paid  at  the  proper  time;  and  it  will  be 
presumed  in  fiEivor  of  the  judgment  that  the  lands  were  in  the  county.  [Overruled  on  the 
last  point,  but  sustained  otherwise  by  Hamilton  v.  Burum,  8  Y.  866;  Conrad  v.  Darden, 
4  T.  807;  Anderson  v.  Williams,  10  Y.  284;  Anderson  v,  Patton,  1  Hum.  869;  Williams 
V.  Harris,  4  Sn.  332.] 

In  such  cases,  the  report  is  in  lieu  of  the  declaration  in  common  cases,  the  publication  in  lieu 
of  procese,  and  if  these  be  not  made  according  to  law,  the  sale  is  void.  [Aco.  Rule's 
Lessee  v.  Parker,  Cooke,  866,  and  cases  there  cited.  Michie  v.  MuUins,  6  Hay.  90;  Bush 
V.  Williams,  Cooke,  360;  Thacker,  Trustee,  &;c.,  ex  parity  8  Sn.  844.] 

A  sale  of  land  for  taxes  as  the  property  of  one  person,  when  the  land  had  previously  been 
granted  to  another^  conveys  no  title  to  the  land,  nor  any  right  against  the  person  as  whose 
property  it  was  sold;  and  a  bill  by  the  purchaser  to  have  the  benefit  of  a  certificate  issued 
to  such  person,  or  his  assignee,  on  account  of  the  interference  of  the  prior  grant,  will  be 
dismissed. 

BiU  in  Equity,  —  Per  Curiam.  On  the  7th  of  Noyember,  in  the  year 
of  our  Lord  1796,  the  State  of  North  Carolina  granted  to  Stoklej  Donnel- 
son  and  William  Terril  1000  acres  of  land.  The  sheriff  of  Roane  reported 
January,  1810,  to  the  County  Court  *'  The  following  tract  of  land,  not 
having  been  given  in  as  taxable  property  for  the  year  hereinafter  stated, 
and  that  the  owner  hath  no  personal  property  within  the  county  on  which 
he  can  distress  for  the  same,  to  wit,  for  the  year,  1809,  Stokley  Donnelson 
and  William  Terril,  1000  acres,  grant  No.  258,  issued  the  7th  of  March, 
1796."  The  Court  then  proceeded  as  follows :  "  Therefore  it  is  considered 
by  the  Court  that  a  judgment  be  entered  up  against  the  said  tract  of  land 
for  the  taxes  and  charges  due  thereon.  And  that  the  said  tract  of  land  be 
sold,  or  so  much  thereof  as  will  be  sufficient  for  the  payment  of  the  said  tax, 
costs,  and  charges  on  the  first  Monday  of  [61]  April  next,  and  the  suc- 
ceeding day  at  the  court-house  in  the  town  of  Kingston,  unless  the  same 
be  previously  pidd,  and  it  is  ordered  by  the  Court  that  the  sheriff  of  Boane 
county  carry  this  judgiuent  into  execution  according  to  law."  A  copy  of 
the  foregoing  report,  judgment,  and  order  of  sale  was  issued,  on  which  is 
the  following  indorsement:  ^' Came  to  hand  the  30th  of  January,  1810. 
J.  Brown,  sheriff."  One-half  of  the  grant.  No.  258,  originally  granted  to 
Stokley  Donnelson  and  William  Terril,  and  reported  in  their  names,  sold 
for  $11,47^  and  Andrew  Campbell,  Esq.,  of  Hawkins  county,  became  the 
purchaser.    J.  B.,  sheriff  of  Roane  county,  1st  Monday  in  April,  1810. 
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Afterwards  a  deed  was  executed  by  the  sheriff  to  the  purchaser.  The 
title  of  Donnelson  came  by  mesne  assignments  to  M'lver,  before  the  3d 
January,  1810  ;  and  he  and  Lusk  on  that  day  filed  their  claim  in  the  land 
office  for  a  certificate  because  a  prior  grant  to  Porter  covered  800  acres  of 
this  land,  which  certificate  issued  on  the  4th  of  April,  1810. 

The  County  Court  is  not  an  inferior  one,  but  is  established,  and  its  juris- 
diction defined  by  the  general  law  of  the  land,  of  which  the  judges  are  bound 
to  take  notice,  and  need  not  be  stated  in  the  pleadings.  1  Saund.  74.  And 
it  is  undeniable  that  an  erroneous  judgment  of  any  court,  whether  of  general 
or  special  jurisdiction,  will  not  by  reversal  affect  the  y^dee  who  purchased 
at  an  execution  sale  made  under  it,  unless  the  Court  had  not  jurisdiction, 
in  which  case  all  are  trespassers,  —  the  plaintiff,  sheriff,  and  purchaser,  and 
none  of  them  are  protected.  The  material  question  is,  Had  the  Court  in 
this  instance  jurisdiction  ?  It  is  to  have  jurisdiction  where  taxes  are  due 
upon  lands  within  that  county  (1807,  c.  21,  §  3),  and  have  not  been  paid. 
Then  their  jurisdiction  attaches  like  the  case,  8  Term  Bep.  424,  where  the 
justices  had  power  by  act  of  parliament  to  discharge  insolvent  debtors  taking 
the  oath,  &c.,  at  a  general  quarter-sessions  or  the  [62]  general  sessions,  or 
an  adjournment  thereof.  Their  power  did  not  accrue  to  them  till  there  was 
such  a  session,  not  at  an  adjourned  session  after  the  act,  from  a  general 
quarter-session  or  general  session  before  the  act.  So  here  the  power  of  the 
Court  arises  when  the  taxes  are  due  and  not  paid  at  the  proper  time ;  and 
so  is  the  case  decided  in  the  Supreme  Court  between  Carrol  and  Weaks  by 
White  and  Overton,  JJ.  Now  here  the  proof  is  doubtful  as  to  the  lands 
being  or  not  within  the  county  of  Roane  at  the  time  of  the  report  or  prior 
thereto  in  the  year  1809.  We  must  presume  in  favor  of  the  judgment  that 
the  lands  were  in  the  county  :  the  contrary  is  not  sufficiently  established. 
But  then  another  question  arises,  —  Are  lands  granted  to  one  man,  and 
covered  by  another  prior  grant  to  another  who  holds  them,  liable  to  taxa- 
tion? Such  lands  are  taxable  by  1803,  c.  2  as  are  held  by  deed,  grant, 
entry,  right  of  dower,  curtesy,  or  occupancy.  Lands  not  held  are  not  liable. 
A  claim  or  right  to  a  duplicate  or  certificate  is  not  land.  Would  it  not  be 
strange  if  my  neighbor,  having  in  his  possession  100  acres  of  unlocated  war- 
rants, should  not  be  taxed  in  respect  of  them,  but  that  I,  who  have  640 
located  upon  lands  previously  appropriated,  and  which  I  do  not  and  never 
can  hold,  must  pay  a  tax  for  them.  Lands  cleared  will  yield  a  profit  by 
rent,  if  not  cleared  are  of  increasing  value.  Some,  part  of  the  increase 
ought  to  be  paid  for  the  support  of  government,  but  where  are  the  profits 
of  the  certificate  for  lost  lands,  or  the  claim  to  one  ?  especially  if  the  claim- 
ant cannot  obtain  it  without  much  trouble,  and  riding  backwards  and  for- 
wards three  or  four  hundred  miles,  and  not  without  incurring  much  expense 
also.  He  who  is  the  owner  of  the  land  by  virtue  of  his  previous  grant  is 
much  better  able  to  pay  it,  and  actually  does  pay  it  Must  the  unfortunate 
subsequent  grantee  pay  abo  for  the  same  land  ?  Where  there  are  divers 
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grantees,  most  the  State  have  divers  sums  paid,  by  way  of  tax,  for  the 
same  tract  ?  What  for  ?  If  the  holder  pay,  [63]  or  if  any  one  pay,  that 
is  all  the  law  requires.  And  it  is  as  much  as  in  reason  it  should  require. 
Such  a  claim  or  right  does  not  answer  the  description  of  lands  used  in  the 
law,  and  in  the  judgment  and  in  the  execution,  which  does  not  therefore 
authorize  the  sale  by  the  sheriff. 

It  is  sufficient  if  the  publication  describe  the  lands  by  the  date  and  num- 
ber of  the  grant,  though  the  owner's  name  be  not  known.  For  seeing  the 
lands  advertised  by  the  county,  number  of  the  grant  and  date  of  it,  the 
owner,  whoever  he  may  be,  will  know  that  he  is  called  upon,  and  in  respect 
of  what  lands.  The  Law  of  1608,  c  2,  §  2  is  satisfied  by  either  description. 
But  if  there  be  a  judgment,  and  no  notice  thereof  given  by  process  pre- 
viously served,  or,  by  what  is  legally  equivalent,  a  publication  containing 
80  much  certainty  as  is  before  described,  such  judgment  we  think  will  be 
void,  as  one  given  without  any  previous  notification  would  be.  The  report 
is  in  lieu  of  the  declaration  in  commou  cases,  the  publication  in  lieu  of  pro- 
cess. These  do  not  give  jurisdiction,  the  Court  has  it  before ;  and  although 
for  errors  in  the  judgment  it  be  reversed,  the  vendee  at  the  execution  sale 
will  be  no  more  affected  than  by  reversal  in  other  cases  for  similar  causes. 
As  the  complainant  has  gained  nothing  by  his  purchase,  we  need  not  speak 
of  the  act  of  limitations.  This  court  will  interfere  because  of  the  discovery 
prayed  for,  and  the  difficulty  of  proceeding  at  law.  It  is  not  for  want  of 
jurisdiction  that  we  would  dismiss  the  bill,  but  for  the  nullity  of  the  plain- 
tiff's claim. 

Dismiis  the  UU  vnth  costs. 


KnoxviUe.    May  Term,  1817. 
HAYNES  V.  WRIGHT. 

It  mnst  be  a  strong  case,  indeed,  where  a  verdict  is  founded  upon  mere  evidence,  without  any 
intermixtore  of  law,  that  the  Supreme  Coart  will  interpose,  and  set  it  aside.  [Ace.  Murraj 
«.  Ruble,  4  Hay.  208;  Malone  v.  Debow,  4  Hay.  269.] 

StmbUy  a  general  agent  has  no  authority  to  subqiit  the  principars  rights  to  arbitration. 
[Citing  1  Salk.  70;  L.  R.  246;  12  Mod.  129;  Comb.  489;  Cro.  C.  484.] 

Per  Curiam,  Joshua  Wright  obtained  a  verdict  and  judgment  in  the 
Circuit  Court  against  Haynes  ;  [64]  and  that  court  refused  a  new  trial,  upon 
which  there  was  an  appeal  to  this  court  The  case  in  substance  is  this,  as 
appears  upon  the  bill  of  exceptidns.  Haynes  formerly  sued  Joshua  Wright 
for  damages  done  to  his  negro.  Wright  removed  into  Kentucky,  leaving 
Peter  Goodwin  and  Peter  Loranoe  his  bail,  and  appointing  John  Wright  to 
act  for  him  in  managing  the  suit    After  his  removal,  John  Wright  and 
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Lorance  submitted  to  arbitration,  and  there  was  an  award  against  Joshua 
Wright  for  $200,  to  be  paid  to  Hajmes.  John  Wright  paid  him  in  nego- 
tiable notes,  which  Joshua  Wright  had  left  with  him,  and  Hajnes  received 
the  monej  due  upon  them.  For  these  notes  the  action  of  trover  was  com- 
menced against  Hajnes  by  Joshua.  As  to  any  express  power  to  arbitrate, 
which  Joshua  is  alleged  to  have  given  to  John,  there  was  evidence  both  in 
affirmance  and  disaffirmance  of  that  proposition.  John  Wright  and  Lorance 
both  swore  before  the  arbitrators  that  they  had  power  to  submit ;  Lorance 
now  swears  that  he  had  not. 

Upon  this  statement  of  facts,  we  are  called  upon  to  say  whether  a  new 
trial  shall  be  granted.  We  will  here  add  another  fact  appearing  on  the 
record,  and  then  proceed.  This  cause  has  depended  eight  or  nine  years. 
There  have  been  two  verdicts  for  the  defendant,  and  this  is  the  second  ver- 
dict for  the  plaintiff.  Different  judges  have  presided  in  the  circuit  courts, 
and  have  had  different  views  and  opinions  upon  the  subject.  Whatever 
the  justice  of  this  case  may  be,  it  is  better  that  we  observe  the  rules  laid 
down  by  our  predecessors  than,  by  indulging  conjectural  speculations,  pro- 
long litigation  and  the  mutual  vexation  of  parties. 

It  must  be  a  strong  case,  indeed,  where  a  verdict  is  founded  upon  mere 
evidence,  without  any  intermixture  of  law,  that  this  court  will  interpose  in 
and  set  it  aside.  The  jury  judge  of  the  credit  of  witnesses ;  they  receive 
impressions  made  by  the  appearance  and  manner  of  witnesses  whilst  under 
examination.  This  [65]  court  cannot  have  the  same  advantages,  so  far  as  this 
or  any  other  verdict  depends  upon  mere  evidence ;  nothing  can  warrant  our 
interference  therein  when  there  was  evidence  of  weight  on  both  sides. 
The  jury  have  weighed  it,  and  we  cannot  do  it  better.  Where  a  verdict 
is  founded,  upon  matter  of  law  we  can  perceive,  and,  perceiving,  ought  to 
correct  it  if  wrong.  It  is  alleged  in  argument  that  here  is  an  error  in  law, 
for  that  by  the  appointment  of  John  Wright  to  be  the  attorney  of  Joshua 
he  had  power  by  law  to  submit  to  arbitration.  Suppose  such  power  be 
conferred  by  such  appointment,  still  it  may  be  restrained  by  express  nega- 
tive words.  Here  is  evidence  of  such  restriction,  and  the  jury  may  have 
believed  it  and  relied  upon  it  This  consideration  removes  to  the  back 
ground  the  legal  question. 

But  if  the  cause  were  to  be  decided  upon  that  question  alone,  we  should 
rest  upon  the  cases.  1  Salk.  70 ;  L.  B.  246 ;  12  Mod.  129,  Comb.  439 ;  and 
Cro.  C.  434,  which  refuse  to  an  attorney  the  power  contended  for. 

If  this  were  a  bill  in  equity,  perhaps  it  would  not  be  improper  to  keep 
the  money  in  Haynes's  hands  till  the  question  in  the  original  suit  of  Ha3me8 

» 

against  Joshua  should  be  tried  without  pr^udice  from  the  award  on  either 
side.    But  in  the  present  case  we  cannot  do  more  than  to  affirm  the  judg- 
ment of  the  Circuit  Court. 
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Knoxville.   May  Term,  1817. 
LOVE  V.  M'ALISTER. 

To  tdrefaaoi  agaiiiAt  th«  sheriff  as  boil  of  the  defendant  taken  by  aipiaSf  it  is  a  gooi  plea 
,     that  the  plaintiff  had  furnished  the  defendant  while  in  prison  with  beddothing,  &c.|  by 
means  whereof  he  escaped.    [See  McKee  v.  Love,  2  Tenn.  243.] 

Per  Curiam*  M'Alister  sued  Brownlow;  Love,  the  sheriff,  arrested 
him ;  after  jadgment  M'Alister  took  a  sci,  fa.y  and  he  pleaded :  First,  that 
he  committed  Brownlow  to  prison,  who  escaped  without  his  consent,  privitj, 
or  neglect  Secondly,  committed  and  broke  prison,  without  the  consent, 
priyitj,  [66]  knowledge,  or  neglect,  &c.  Thirdly,  the  same  in  substance. 
Fourthly,  committed,  and  that  he  was  furnished  by  the  plaintiff's  agent 
with  a  bed,  bedstead,  bedclothes,  and  covering,  by  means  whereof  he  es- 
caped. To  these  pleas  M'Alister  demurred,  and  the  Circuit  Court  sus- 
tained it. 

The  first  question  is  as  to  the  liability  of  the  sheriff  as  bail.  In  M'Kee 
&  Co.  V.  Love,  for  the  same  escape,  this  court  some  time  ago  decided  that 
the  sheriff  in  this  State  is  liable  as  bail  in  all  cases  where  the  defendant  in 
the  action  is  not  forthcoming,  and  that  he  is  not  in  any  case  liable  to  an 
action  for  an  escape  on  mesne  process.  Why  does  our  Act  of  Assembly 
declare  that  he  shall  be  liable  as  bail,  when  no  bail  is  taken  or  insufficient 
bail,  or  where  no  assignment  is  made  of  the  bail  bond  ?  It  is  to  the  end 
that  he  may  be  subjected  to  the  same  proceedings  and  restricted  to'the 
same  pleas  as  bail,  and  be  entitled  to  no  others.  What  these  were  was 
well  defined  in  the  law  before.  The  bail  could  plead  the  death  of  the 
principal,  surrender  in  due  time  or  payment  of  the  money.  The  recog- 
nizance of  bail,  which  was  of  record,  gave  him  these  alternatives.  Beyond 
these  the  record  did  not  allow  of  any,  and  the  recognizance  to  which  our 
bail  bond  is  equivalent,  could  not  be  encountered  by  matters  of  defence,  not 
allowed  of  in  the  condition  of  the  recognizance.  In  like  manner  by  our 
law  was  the  sheriff  bound  as  baU.  He  was  entitled  to  the  same  pleas. 
But  the  sheriff  is  in  divers  cases  excusable  by  law,  although  the  prisoner 
be  not  forthcoming.  If  by  fire  or  a  public  enemy  he  be  released,  or  if 
tfaei'6  be  no  jail,  or  an  insufficient  one  from  which  any  one  may  escape  at 
pleasure,  or  if  the  prisoner  be  discharged  by  the  plaintiff,  —  these  by  law, 
as  well  as  reason,  are  good  defences  to  an  action  for  the  escape  on  mesne 
process.  If  he  must  be  proceeded  against  as  baU,  then  there  must  be 
transferred  to  the  sci. fa.  all  the  additional  defences  which  the  sheriff  could 
have  to  an  action  on  the  case  for  an  [67]  escape  on  mesne  process,  or 
otherwise  there  could  be  taken  from  the  sheriff  divers  legal  defences,  which 
the  law  hath  not  either  expressly  or  intentionally  taken  fix)m  him ;  and  then 
the  ici.fa.  will  be  a  substitute  for  the  action  for  an  escape,  damages  will  be 
assessable  at  the  discretion  of  the  jury,  judgment  will  be  given  upon  the 
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verdict,  and  execution  issue  upon  that  Whereas  the  legal  judgment  upon 
the  set,  fa.  is  that  the  plaintiff  have  execution  of  the  judgment  upon  which 
the  8ci.fa.  is  founded.  5  Com.  Dig.  Pleader  8,  L. ;  8  Lut  1282 ;  2  L. 
R.  1049  ;  2  Wilson,  98 ;  1  Com.  Dig.  Bail  R  10 ;  1  Salk.  208.  But  now 
the  judgment  must  he  that  the  plaintiff  upon  the  set.  fa,  recover  the  dam- 
ages given  hj  the  jury.  Upon  an  escape  in  mesne  process,  the  jury  may  in* 
discretion  assess  what  damages  they  think  proper.  2  Wilson,  295.  The 
name  and  not  the  suhstance  will  he  changed.  Upon  that,  as  well  as  upon 
the  action,  the  jury  must  inquire  into  the  amount  of  damages  sustained  hy 
the  escape  on  mesne  process.  That  depends  upon  the  solvency  of  the  de- 
fendant, and  the  cause  of  action  against  him,  as  well  as  the  amount  of  it. 
Peake's  Evidence,  897,  450.  Evidence  relative  to  all  these  matters,  the 
jury  must  hear  on  the  set,  fa.  In  case  of  a  voluntary  escape  after  im- 
prisonment, the  sheriff  must  be  allowed  as  bail  to  retake  the  prisoner,  with- 
out being  liable  to  an  action  for  false  imprisonment,  and  in  this  respect  also 
the  law  will  be  changed.  Although  the  plaintiff  do  not  object,  at  the  time 
appointed  by  our  act,  to  the  bail  for  insufficiency,  yet  the  sheriff  will  be 
liable  as  bail  himself,  as  the  law  declares  him  to  be,  if  he  do  not  take  suffi- 
cient bail.    1794,  c.  1,  §  11 ;  1809  c.  6,  §  1,  April 

If  for  the  sheriff's  accommodation  he  be  furnished  with  all  these  pleas 
to  the  scL  fa.  and  with  others  which  may  be  needful  to  excuse  the  non- 
production  of  the  body,  why  not  allow  additional  pleas  to  other  bail? 
Shall  the  sheriff  as  bail  be  allowed  pleas  which  others  as  bail  are  not  en- 
title to ;  em  bono  is  all  this  ?  for  [68]  what  purpose  is  the  alteration  ? 
I  do  not  mean  to  depart  from  the  points  decided.  These  remarks  are  in- 
tended to  show  the  bent  of  our  inclination,  as  we  approach  the  new  and 
undecided  question  made  by  these  pleadings.  The  prisoner  was  furnished 
by  the  plaintiff's  agent  with  the  means  of  effecting  his  escape.  Who  shall 
be  bound  to  retake  him?  Who  shall  bear  the  loss  occasioned  by  it?  He 
that  is  not  the  cause  thereof  or  he  that  is  ?  The  plaintiff  might  have  dis- 
charged him ;  he  may  allow  him  any  privileges  he  may  think  proper,  the 
responsibility  is  his  own :  it  is  not  incumbent  on  the  sheriff,  and  as  this 
would  be  a  good  defence  in  an  action  for  the  escape,  so  it  must  here. 

Overrule  the  demurrer. 

This  was  the  opinion  of  Roane  and  Hatwood,  JJ.  ;  but  Whttb,  J., 
was  of  a  different  opinion,  which  he  delivered  as  follows :  — 

This  case  is  not  to  be  distinguished  in  substance  from  the  case  of  M'Eee 
&  Go.  V,  Love,  sheriff,  decided  in  this  court  at  this  place.  May  term,  1814. 
With  the  reasoning  of  that  case,  the  doctrine  there  laid  down,  and  the 
principles  therein  contained,  I  entirely  concur,  and  therefore  deem  it  un- 
necessary here  to  repeat  them.  In  point  of  form  an  additional  plea  is  con- 
tained in  this  case,  which  is  not  pleaded  in  that,  but  it  affects  not,  neither 
does  it  make  any  alteration  in,  the  question  determined  by  that  decision. 
The  plea  is  that  after  the  writ  had  been  executed  upon  Brownlow,  and  he 
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had  failed  and  refused  to  give  bail,  and  therefore  was  committed  to  jail  for 
safe-keeping,  the  plaintiff,  M'Alister,  by  his  agent,  put  into  possession  of 
Brownlow,  a  bed,  bedstead,  bedclothes  and  cording,  by  means  of  which  he 
broke  the  said  prison,  without  the  privity,  consent,  knowledge,  or  neglect 
of  Love,  the  sheriff,  and  effected  his  escape.  This  plea  shows  either  a 
voluntary  or  a  negligent  escape,  and  it  matters  not  which  of  the  two,  as 
both  are  comprehended  in  the  above  decision.  It  amounts  not  either  in 
words  .or  in  legal  import  to  a  voluntary  discharge  by  the  [69]  plaintiff, 
M'Alister.  It  is  only  in  the  easement  furnished  by  him,  which  was 
altogether  subject  to  the  control  of  the  sheriff,  and  optional  with  him 
whether  he  would  permit  or  not.  If  he  permitted  it,  he  cannot  complain, 
being  his  own  act.  Take  the  alternative  that  he  did  not,  and  it  makes  out 
a  case  of  negligence  and  inattention  to  his  duty.  It  cannot  be  inferred 
from  the  act  of  furnishing  bed,  bedclothes,  &c,  that  he  intended  a  dis- 
charge, for  it  supposes  a  residence  and  continuance  in  prison,  —  these 
articles  being  for  his  accommodation  in  that  place,  —  and  precludes  the  con- 
trary idea  of  a  removal  or  discharge.  This  is  my  view  of  the  additional 
plea  in  this  case,  and  its  legal  operation  is  embraced  by  the  above  case  of 
M'Kee  &  Co.  v.  Love,  a  case  which  has  fully  gone  into  all  the  learning  on 
the  subject,  and  clearly  stated  the  principles  of  the  decision,  with  which  I 
am  perfectly  satisfied.    I  consider  it  unnecessary  to  add  any  thing  further. 

I  am  therefore  of  opinion  there  is  no  error  in  the  record,  and  the  judg- 
ment of  the  Circuit  Court  ought  to  be  affirmed. 

But  judgment  was  given  according  to  the  opinion  of  the  other  two 
judges. 


Knozville.   May  Term«  1817. 

DURHAM  V.  THE  UNITED  STATES. 

18.  C,  anU,  64.] 

The  use  of  the  writ  of  certiorari  for  the  purpoeea  to  which  it  is  now  applied,  met  with  violent 
opposition  at  first,  on  which  account  its  use  in  civil  cases  is  noticed  in  our  Constitution. 

It  is  used  as  an  auxiliary  vrrit  to  bring  np  to  the  Superior  Court  a  more  perfect  record  of  a 
cause,  on  suggestion  of  the  defects  or  omissions,  technically  styled  a  suggestion  of  diminu- 
tion. [Ace.  Hamilton  v,  Hodgkins,  1  Tenn.  109,  and  cases  there  cited.  And  see  editor's 
note  to  that  case.] 

It  lies  to  remove  judicial  sentences  of  all  courts  exercising  statutory  jurisdiction  in  a  summary 
way,  or  by  proceedings  not  according  to  the  common-law  forms,  where  the  writ  of  error 
does  not  lie.  [Ace  Stewart  v.  Hall,  2  Tenn.  181;  Eendrick  v.  State,  Cooke,  474;  Wilson 
v.  Frazier,  2  Hum.  80.] 

It  lies  as  a  substitute  for  an  appeal  where  a  party  has  been  deprived  thereof  without  fault  on 
his  part    [Ace.  1  Tenn.  61;  1  Y.  294;  10  T.  264;  Shields  v.  Justices,  2  Cold.  60.] 

This  cause  heing  again  mentioned  and  debated  at  the  bar,  after  the  close 
of  the  argument  on  the  last  daj  of  the  term,  Haywood,  J.,  gave  his  opinion 
as  follows,  with  which  the  other  two  judges  concurred :  -— 
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It  seems  necessary  to  go  more  fdllj  into  the  nature  of  the  writ  of  cerHarari 
than  we  have  hitherto,  for,  rightly  understood  and  applied  to  its  proper  uses, 
it  is  in  our  country  a  most  valuable  writ ;  but,  as  it  is  used  here  in  some 
instances  for  purposes  different  from  those  to  be  found  in  the  English 
books,  that  difference  breeds  confusion. 

[70]  This  is  in  some  cases  an  auxiliary  writ  upon  which  no  judgment  is 
pronounced,  but  is  fufictus  officio  without  it,  as  where  it  is  used  in  case  of 
an  appeal  or  writ  of  error  for  removal  into  the  upper  court  of  such  parts 
of  the  record  as  were  not  at  first  removed,  usually  done  upon  suggestion 
of  diminution.  In  criminal  cases  it  is  used  as  an  auxiliary  for  removing 
an  indictment  into  another  court,  in  order  to  have  a  f&ii  trial,  which  cannot 
be  had  in  the  court  from  whence  removed  (Salk.  150),  or  for  assessing  the 
fine  after  verdict  where  it  can  be  more  properly  done  in  the  court  above,  or 
where  the  judge  in  the  court  below  doubts  what  judgment  to  give.  Salk. 
Various  are  the  instances  which  render  necessary  the  use  of  this  writ  for 
these  and  similar  purposes,  in  all  of  which  the  record  when  removed  is  pro- 
ceeded on,  and  judgment  given  without  taking  any  notice  of  the  certiorari 
which  had  been  used  as  a  vehicle  for  removing  the  record  into  that  court 
where  it  is  to  be  proceeded  upon. 

Secondly,  this  writ  is  used  m  a  principal  one  upon  which  the  Court  pro- 
ceeds and  gives  judgment,  and  that  is  in  all  cases  where  the  Court  proceeds 
not  by  the  rules  of  the  common-law  process,  —  declaration,  pleadings,  ver- 
dict, and  judgment,  put  on  record,  and  bills  of  exception,  by  all  which  is 
exhibited  of  record  all  that  has  been  done  in  the  court  below,  and  where 
the  judgment  is  according  to  the  course  of  the  common  law,  ideo  cormdera" 
turn  esty  &c  It  lies  for  this  purpose  in  cases  where  no  common-]aw  judg- 
ment is  given,  and  where  for  that  reason  the  record  cannot  be  removed  by 
writ  of  error,  for  the  form  of  that  is  to  command  quod  9%  judicium  redditum 
tit^  then  to  remove  the  record  into  the  court  above.  This  will  not  remove 
a  sentence  or  decision  not  given  in  that  form,  but  according  to  rules  pre- 
scribed by  statute.  This  then  extends  to  the  judicial  sentences  of  all  courts 
exercising  jurisdiction  under  statutory  regulations,  either  in  a  summary  way, 
or  by  a  mode  of  proceeding  not  recognized  in  our*  courts  of  record,  proceed- 
ing [71]  according  to  common-law  forms.  Such  proceedings  are  subject  to 
be  re-examined  and  reversed  by  certiorari,  because  the  writ  of  error  will 
not  lie  in  such  cases.  And  upon  such  certiorari  the  Court  will  examine  the 
removed  proceedings,  and  if  either  the  tribunal  below  has  exceeded  the 
limits  prescribed  by  law,  or,  acting  within  those  limits,  exercised  their 
authority  inconsistently  with  the  law,  and  gave  a  wrong  sentence,  will  not 
reverse  the  same  and  quash  the  proceedings ;  and  of  that  nature  is  the  case 
before  us.  A  court  exercising  jurisdiction  under  the  statute,  and  not  accord- 
ing to  forms  prescribed  by  the  common  law,  has  given  a  sentence  wrong  in 
itself,  but  yet  not  reversible  by  writ  of  error,  it  must  be  corrected  and  bj 
certiorari  too,  for  there  is  no  other  way  remaining  by  which  it  can  be  done* 
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This  writ  is  also  used  in  this  country  for  a  purpose  not  known  to  the 
English  law,  for  there  is  no  appeal  to  a  superior  court  for  the  purpose  of 
having  another  trial  or  investigation  of  facts.  That  was  allowed  of  by  our 
law  in  case  of  an  appeal  from  the  County  to  the  Superior  Court,  and  then 
immediately  some  writ  became  necessary  to  remove  the  record  into  the 
Superior  Court,  and  to  give  the  applicant  the  benefit  of  an  appeal  and  rein- 
vestigation, where  he  had  been  illegally  and  unfairly  deprived  thereof  by 
some  act  not  under  his  control,  and  which  in  justice  ought  not  to  prevail  to 
defeat  his  appeal.  This  writ,  being  that  which  came  nearest  the  desired 
remedy,  was  adopted  by  our  courts  for  the  removal  of  records  in  such 
cases  ;  and  for  deciding  after  the  removal  whether  there  should  or  should 
not  be  another  trial,  as  would  be  if  the  record  had  been  removed  by  appeal. 
In  short,  in  this  instance,  it  is  a  substitute  for  the  appeal,  and  replaces  it 
upon  its  proper  foundation  when  attempted  by  unfair  means  to  be  pre- 
vented. This  is  a  remedy  which  must  be  used  without  any  unnecessary 
delay,  and  without  gaining  by  it  any  greater  advantage  than  the  party  would 
have  had  by  appeal,  and  without  throwing  upon  his  [72]  adversary  disad- 
vantages from  unreasonable  procrastination.  The  using  of  this  writ  for 
such  purposes,  which  was  begun  in  North  Carolina  soon  after  the  year 
1777,  was  violently  opposed  by  some  of  the  bar  there,  and  was  not  finally 
established  until  many  years  afterwards.  On  account  of  this  contest  it  was 
that  the  certiorari  in  civil  cases  was  noticed  by  our  Constitution,  dated  the 
6th  of  February,  in  the  year  of  our  Lord  1796,  art  5,  §  6 :  '^  The  judges  of 
the  superior  courts  shall  have  power  in  all  civil  cases,  to  issue  writs  of  eer' 
dorari,  to  remove  any  cause,  or  a  transcript  thereof,  from  any  inferior  court 
of  record  into  the  superior  courts,  on  sufficient  cause  supported  by  oath  or 
affirmation."  The  legal  history  of  these  times  shows  clearly  the  meaning 
of  this  clause,  and  establishes  by  the  highest  authority  that  use  of  the  certi" 
crari  of  which  we  are  now  speaking. 

For  all  these  purposes,  this  writ  is  of  the  highest  utility  and  importance, 
and  in  no  case  more  so  than  in  such  an  one  to  which  it  is  now  applied,  in 
curbing  the  excess  of  jurisdiction  and  in  correcting  its  mistakes  and  errors. 
By  what  means  could  the  numerous  inferior  jurisdictions  and  tribunals 
erected  by  diffisrent  statutes  be  regulated  and  restrained,  if  we  lay  aside 
this  writ?  Must  they  ride  over  and  trample  upon  the  rights  of  the  citizen 
without  control,  and  without  having  their  proceedings  subject  to  revision  ? 
Surely  not.  The  first  rule  of  our  juridical  system  is,  that  all  inferior  juris- 
dictions are  subject  to  be  superintended,  regulated,  and  corrected,  and  kept 
within  the  limits  of  their  authority  by  the  Superior  Court,  which  exercises 
that  superintendence  by  means  of  the  writ  of  certiorari.  Considering  it  in 
this  point  of  view,  it  is  most  indispensable  to  the  safety  of  our  citizens,  and 
most  essential  to  the  public  welfare.  For  my  part  it  is  the  last  writ  that  I 
would  agree  to  expunge  from  our  naiura  hrevium.  And  not  much  less  use- 
ful is  it,  when  resorted  to  as  a  substitute  for  the  appeal,  taking  care  to  cir- 
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camscribe  its  use  with  all  the  rules  and  [73]  restrictions  already  laid  down 
by  our  courts,  and  not  to  produce  by  it  results  unfavorable  to  justice  by 
needless  delay. 

This  writ  is  used  also  for  reversal  in  criminal  cases  where  inferior  or 
special  tribunals  inflict  penalties  or  forfeitures,  or  otherwise  act  by  convic- 
tion or  by  way  of  punishment  of  the  citizen,  pursuant  to  statutory  insUtu- 
tions  in  cases  where  a  writ  of  error  will  not  lie,  as  it  will  not  where  those 
exercising  power  are  not  constituted  courts  of  record,  or,  being  so  consti- 
tuted, do  not  follow  the  common-law  forms  of  procedure. 

Upon  this  view  of  the  writ  of  certiorari  and  its  properties,  there  can  be 
little  doubt  but  that  the  present  case  has  been  properly  removed  into  the 
Circuit  Court  for  revision.  And,  further,  that  such  judgment  ought  to  be 
given  by  us  as  has  been  already  estimated. 

Roane,  J.  —  I  am  of  the  same  opinion. 

Whytb,  J.  —  I  also  am  of  the  same  opinion. 


Knoxville.   May  Term,  1817. 
DENTON  AND  FOUTE  v.  JOHN  HILL. 

A  party  who  neither  has,  nor  is  entitled  to  the  possession  of  a  deed  or  public  paper,  cannot  be 
required  to  produce,  or  account  for  it ;  nor  can  he  be  required  to  produce  a  copy  unless 
some  officer  be  authorized  to  give  and  authenticate  copies.  In  all  such  cases,  parol  evi- 
dence is  admissible.    [See  Lannum  v.  Brooks,  4  Hay.  121.] 

Thus,  in  an  action  for  false  imprisonment,  brought  by  a  person  who  had  enlisted  as  a  soldier, 
against  a  recruiting  officer  aud  the  jfdier,  to  whose  custody  the  officer  had  committed  him 
upon  a  threat  to  desert,  the  defendants  may  prove  the  enlistment  by  parol,  although  by 
law  the  enlistment  is  in  writing  and  in  duplicate,  one  of  which  is  sent  to  the  adjutant- 
general's,  and  the  other  to  the  treasurer's  office. 

Per  Curiam,  HiU  commenced  an  action  for  false  imprisonment  against 
Denton  and  Foate  in  the  Circuit  Court  for  Jefferson  county.  Denton 
pleaded  first,  not  guilty ;  secondly,  that  at  the  time  of  the  alleged  imprison- 
ment, Hill  was  an  enlisted  soldier  in  the  service  of  the  United  States,  under 
Denton's  immediate  command,  who  was  an  officer  in  the  army. 

That  Hill  had  received  four  dollars  bounty,  and  signed  an  enlistment, 
but  refused  to  take  the  oath  required  by  law,  and  threatened  to  desert.  By 
reason  whereof,  he,  as  commanding  officer,  confined  him,  as  he  had  a  right 
to  do,  until  he  could  be  conveyed  to  head-quarters,  at  Knoxville  ;  which  is 
the  same  assault,  &c.  The  defendant  Foute  pleaded  not  guilty,  and  also 
that  Hill  was  an  enlisted  soldier  under  the  [74]  command  of  Lieutenant. 
Denton,  and  that  he  required  of  this  defendant,  who  was  jailer,  to  admit 
Hill  into  jail  for  safe-keeping,  which  he  did,  as  he  might  lawfully  do,  which 
is  the  same  imprisonment,  &c.  On  these  pleas  issues  were  joined.  Ver- 
dict for  the  plaintiff  for  $250  and  judgment  On  the  trial,  the  defendants 
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offered  to  prove  bj  A.  Thomberry  that  he  filled  up  and  signed  an  enlist- 
ment for  Hill  at  his  request,  and  heard  him  acknowledge  it  as  his  act  This 
evidence  was  objected  to,  unless  the  defendant  would  account  for  the 
absence  of  the  enlistment  The  Court  refused  to  admit  the  testimony 
offered.  The  defendants  excepted  to  the  opinion  of  the  Court,  and  prayed 
a  writ  of  error.  The  only  question  in  this  cause  is,  whether  or  not  the 
Court  erred  in  rejecting  the  testimony  offered. 

He  who  has  not,  and  is  not  entitled  to,  the  possession  of  a  deed  or  pub- 
lic paper  cannot  produce  it,  nor  can  he  be  required  to  produce  it  Nor 
can  he  produce  a  copy  that  can  be  read  unless  some  officer  be  authorized 
to  give  and  authenticate  copies.  Peake*s  Evidence,  33,  42.  The  copy  of 
the  adjutant  general  would  not  be  evidence  if  produced,  nor  would  a  copy 
from  the  treasury  office.  The  two  enlistments  taken  from  the  soldier 
when  he  enters  the  army  are  directed  to  be  sent  to  these  offices  soon  after 
they  are  taken.  And  suppose  a  copy  would  be  received,  ought  it  to  be 
required  ?  If  it  is  not  the  duty  of  the  officer  having  the  custody  of  the 
original  to  give  a  copy,  will  the  law  make  the  defence  of  the  jailer  to  depend 
upon  the  accommodating  or  unaccommodating  temper  of  the  officer  hav- 
ing the  keeping  of  the  original  ?  The  jailer  must  be  permitted  to  use  the 
best  testimony  in  his  power.  He  need  not  prove  by  affidavit  the  want  of 
that  writing  which  he  is  not  presumed  to  have  in  his  possession.  It  is 
hard  enough  to  make  the  jailer  answerable  if  it  should  turn  out  that  the 
proceedings  of  the  enlisting  officer  were  not  strictly  regular :  how  [75]  much 
more  so  to  require  evidence  of  him  which,  by  any  exertion,  he  would  not 
be  able  to  procure ;  and  which,  if  owing  to  the  obligingness  of  a  public 
officer  he  might  get,  still  he  could  not  procure  without  ruinous  expense. 
The  law  does  not  require  unreasonable  sacrifices,  nor  place  intolerable  bur- 
dens upon  those  whom  it  requires  to  act,  for  doing  that  which  is  in  pursuance 
of  its  orders. 

Secondly,  parol  evidence  will  in  general  answer  the  purpose  of  ascer- 
taining the  true  state  of  facts ;  impracticable  requisitions  ought  not  to  be 
made.  Suppose  a  copy  produced,  would  not  the  plaintiff  say,  I  did  not 
sign  the  original  of  which  that  is  a  copy  ?  Could  it  be  determined  upon 
the  copy  whether  he  signed  the  original  or  not  ?  In  this  point  of  view,  the 
copy  would  be  wholly  useless  even  were  it  produced. 

Reverse  the  judgment  of  the  Oircuit  Court,  and  remand  the  cause  for 
trial, 
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Enozville.   May  Term,  1817. 

ARCHIBALD  SLOAN  AND  LEANNAH  HIS  WIFE  v.  WILLLAJtf 
COX,  EXECUTOR  OF  DUDLEY  COX,  DECEASED. 

To  scire  facias  against  the  husband's  personal  representatire,  upon  a  decree  for  alimony  on 
divorce  fh>m  bed  and  board,  under  1799, 19, 9,  it  is  no  defence  that  the  wife  has  been  gniltj 
of  adultery  since  the  decree.  [The  provisions  of  the  9th  section  of  1799, 19,  on  which  this 
decision  turns,  have  been  changed  by  subsequent  legislation.    Code,  2468,  et  seq."] 

Whyte,  J.,  delivered  the  opinion  of  the  Court.  —  The  record  states  that 
Leannah  Cox  filed  her  petition  against  her  husband  Dudley  Cox  in  the 
Circuit  Court  of  Jefferson  county,  January  term,  1810,  praying  a  divorce 
and  alimony.  That  at  the  January  term  of  said  court,  1811,  the  said  peti- 
tion was  heard,  and  the  petitioner  was  decreed  to  be  divorced  from  the  bed 
and  board  of  her  husband,  and  to  have  the  sum  of  $70  alimony  per  annum, 
from  the  25th  of  January,  1810,  until  suspended  by  the  Court,  <&c.  That 
at  the  July  term  of  said  court,  a  scire  facias  issued  suggesting  the  subse- 
quent intermarriage  of  the  plaintiff  Sloan  with  the  said  Leannah,  and  the 
death  of  the  [76]  said  Dudley  in  June,  1813 ;  and  that  William  Cox  was 
said  Dudley's  executor,  and  praying  to  have  execution  upon  said  decree, 
in  the  sum  of  $70,  due  from  25th  January,  1811,  to  25th  January,  1812, 
and  returnable  to  January  term,  1814.  To  which  scire  facias  the  said 
executor  appeared  and  pleaded  that  the  plaintiff  Leannah  was  a  person  of 
lewd  habits,  and  so  demeaned  herself  from  the  date  of  the  decree,  until  the 
20th  of  May,  1811,  when  a  specific  act  of  adultery  is  charged.  To  which 
plea  there  is  a  demurrer.  At  January  term,  1816,  judgment  was  given 
that  the  demurrer  be  overruled,  the  defendant  to  go  without  day,  and 
recover  against  the  plaintiff  his  costs.  From  which  judgment  a  writ  of 
error  was  prayed  to  this  court     ■ 

It  is  believed  that  this  question  depends  solely  on  our  Act  of  Assembly 
concerning  divorces.  Sect.  9  says  that  for  certain  causes  therein  specified, 
and  due  proof  thereof  made,  it  shall  be  lawful  for  the  Court  to  grant  the 
wife  a  divorce  fix)m  ^  bed  and  board,  and  also  to  allow  her  such  alimony  as 
her  husband's  circumstances  shall  admit  of,"  &c.,  which  shall  continue  until  a 
reconciliation  takes  place,  or  the  husband  by  his  petition  offers  to  cohabit  with 
her  again,  and  use  her  as  a  good  husband  ought  to  do ;  and  then,  and  in 
such  case,  the  Court  may  suspend  the  aforesaid  decree.  Or  in  case  of  her 
refusal  to  return  and  cohabit,  under  the  protection  of  the  Court,  to  discharge 
and  annul  the  same  at  their  discretion.  And  if  he  Ml  in  performing  his 
engagements,  the  former  sentence  may  be  revived,  and  the  arrears  of  ali- 
mony ordered  to  be  paid. 

This  act  seems  to  contemplate  only  two  grounds,  whereby  a  decree  of 
the  Court  for  alimony  after  it  has  been  made  may  be  suspended.  These 
are :  first,  a  reconciliation  of  the  parties ;  secondly,  an  offer  of  the  husband 
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by  llis  petition  to  the  Court  to  cohabit  with  her  again,  and  treat  her  as  a 
good  husband  ought  to  do.  Inasmuch  as  the  legislature  acting  upon  this 
subject,  and  seemingly  professing  to  point  out  the  grounds  [77]  of  sus- 
pending a  decree  for  alimony  when  made,  has  only  assigned  these  two,  it  is 
to  be  presumed  that  they  were  the  only  ones  intended ;  for  they  say  '^  in 
such  case  the  Court  may  suspend  the  said  decrees,"  virtually  excluding  all 
others  besides  those  before  specified  by  them.  And  there  seems  no  reason, 
why  the  party,  the  husband,  should  have  the  ground  contained  in  the  plea 
in  this  case  as  an  additional  defence  against  the  decree  for  alimony.  For 
the  subject-matter  of  it,  if  true,  is  otherwise  provided  for  by  the  act,  and  a 
higher  remedy  given  him  than  that  sought  by  his  plea ;  to  wit,  a  divorce 
from  the  bond  of  matrimony.  It  therefore  appears  to  be  a  fair  construc- 
tion to  suppose  that  the  act  did  not  intend  the  discussion  of  a  matter  collat- 
erally upon  a  scire  facias,  by  way  of  avoidance  of  alimony,  which  was  by 
them  deemed  of  sufficient  importance  to  be  the  subject-matter  of  an  original 
suit,  involving  the  highest  rights  of  the  party. 
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CARTHAGE.    JUNE  TERM,  1817. 
JOHN  PEYTON,  Sen.,  v.  JOHN  RAWLINS. 

In  matters  of  purely  legal  cognizancBt  and  in  matters  of  concurrent  jurisdiction  in  courts  of 
law  and  equity,  if  a  party  neglects  to  made  his  defence  at  law,  when  he  might  have  done 
so,  equity  will  not  give  him  relief  after  judgment  at  law.  [Ace.  Williams  v.  Patterson,  2 
Tenn.  229,  and  cases  there  cited.  Stockley  v.  Bowley,  2  Head,  496,  where  it  is  said  that 
this  rule  is  so  far  changed  by  1861,  865,  9  (Code,  4321),  that,  at  least  in  all  cases  not  unfit 
for  equity,  if  the  defendant  answer,  objection  is  waived.] 

Thus,  that  the  note  upon  which  the  judgment  at  law  was  founded  was  obtained  by  fiilse 
representations,  was  without  consideration,  and  signed  by  the  complainant  in  a  state  of 
delirium  from  sickness,  are  not  sufficient  to  take  the  case  out  of  the  rule. 

The  courts  of  law  and  equity  have  concurrent  jurisdiction  to  relieve  against  fraud. 

Whyte,  J.,  delivered  the  opinion  of  himself  and  Boane,  J.  —  In  this 
case  the  defendant,  who  was  a  non-resident,  had  by  his  counsel  filed  a 
demurrer  which  at  last  court  was  overruled  and  time  given  to  answer. 
The  answer  not  having  been  filed  according  to  order,  the  bill  was  taken 
pro  confesso,  and  set  down  to  be  heard  ex  parte.  It  stated  that  the  com- 
plainant, who  was  a  citizen  of  Sumner  county,  in  the  year  1809  descended 
the  Mississippi  to  New  Orleans  with  produce  for  sale ;  that  whilst  there  he 
was  attacked  with  sickness,  and  in  that  state  set  out  firom  thence  on  his 
[78]  return  home  in  company  with  some  of  his  countrymen.  That  being 
worn  down  and  exhausted  by  his  sickness  and  a  fever,  he  could  proceed  no 
further  with  them  than  to  the  house  of  a  Mr.  Drouhom,  in  West  Florida, 
where  he  was  left  behind.  That  while  here,  being  in  a  low  state  of  body, 
and  depressed  in  mind,  frequently  out  of  his  senses  by  the  violence  of  his 
fever,  the  defendant  presented  himself  and  falsely  pretended  to  be  a  skilful 
physician,  recommended  himself  to  the  complainant  to  attend  him  as  a 
physician.  That  the  complainant,  believing  the  representation  of  the  said 
Rawlins,  and  that  he  was  the  character  he  pretended  to  be,  consented  that 
he  might  administer  medicine  to  him,  and  attempt  his  cure.  That  said 
Rawlins  continued  there  fifteen  or  sixteen  days,  pretending  to  attend  him. 
That  soon  after  the  commencement  of  his  attendance  he  became  much 
worse,  and  so  continued  until  his  removal  by  his  friends,  who  had  come 
there  from  the  Mississippi  Territory  for  that  purpose.  '  That  his  delirium 
became  so  great  that  he  could  recollect  but  few  occurrences  previous  to  his 
removal,  and  believes  that,  had  it  not  been  for  this  timely  interposition  of 
his  friends,  his  life  would  soon  have  been  ended.  That  the  complainant 
was  informed  by  those  who  were  in  a  situation  to  judge,  and  he  believes 
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the  information  to  be  true,  that  the  said  defendant  was  not  a  physician,  but 
a  miserable  quack,  not  fit  to  be  trusted  with  medicine  of  any  kind,  —  a 
wandering  vagabond,  who  took  advantage  of  his  calamity  to  extort  from 
him  his  money,  and  rendered  him  no  aid  as  a  physician.  The  bill  further 
stiates  that  the  defendant  would  not  permit  the  complainant  to  be  taken 
away  until  he  had  signed  a  note  to  him  for  $158,  which  complainant  is 
informed  he  did,  and  believes  it  to  be  true,  but  has  no  recollection  of  it, 
being  at  the  time  in  a  state  of  delirium  from  the  violence  of  his  fever. 
That  being  removed  to  the  residence  of  his  friends  he  recovered.  That 
the  defendant  sent  said  [79]  note  into  this  State,  and  caused  suit  to  be 
brought  thereon  in  Sumner  Circuit  Court.  And  at  October  term  thereof, 
1814,  obtained  judgment  for  the  sum  of  $222  and  costs,  and  execution  has 
issued.  The  bill  further  charges  that  the  complainant  will  be  able  to 
prove  all  the  facts  before  set  forth.  The  bill  prays  that  the  defendant 
may  answer,  &c,  and  be  perpetually  enjoined  from  further  proceedings  at 
law,  &c 

The  question  is.  Does  the  bill  upon  the  case  made  thereon,  entitle  the 
complainant  to  the  relief  prayed  ?    This  statement  exhibits  three  grounds 
of  defence  against  the  note :  First,  a  gross  fraud  and  imposition  practised 
by  Rawlins  upon  Peyton  in  assuming  the  character  of  a  skilful  physician, 
and  thereby  introducing  himself  to  the  notice  of  Peyton  at  a  time  when 
medical  assistance  was  much  needed  by  him ;  and  then  by  procuring  him- 
self to  be  employed  in  that  capacity  when  in  fact  he  was  a  quack,  not  fit 
to  be  trusted  with  medicine,  taking  advantage  of  his  situation,  and  using 
these  misrepresentations  for  the  purpose  of  extorting  money  from  him. 
Secondly,  that  there  was,  in  truth  and  in  &ct,  no  consideration  for  the  note, 
from  the  want  of  qualification  by  Rawlins  in  his  assumed  character  of 
physician,  and  the  event  of  doing  him  no  good  and  rendering  him  no  benefit 
in  his  complaint    Thirdly,  that  the  note  was  executed  by  Peyton,  while 
in  a  state  of  delirium  from  the  violence  of  hi^  fever,  by  the  procurement 
of  Rawlins.    These  are  assigned  as  the  grounds  for  coming  into  this  court, 
and  as  the  grounds  of  obtaining  relief  when  in  it.     But  it  is  contended 
that  these  grounds  of  relief  also  form  the  subject  of  defences  at  law,  that 
the  party  had  the  power  of  availing  himself  of  them  there,  which  he  ought 
to  have  done.    And  therefore  this  court  ought  not  now  to  entertain  juris- 
diction.   That  these  were  defences  at  law  is  believed  to  be  correct     See 
Cooper's  Pleadings,  28-140,  to  show  that  fraud,  if  it  can  be  clearly  estab- 
lished, will  be  relieved  against  at  law,  and  the  [80]  instrument  declared 
void.     The  law  in  this  respect  having  a  concurrent  jurisdiction  with  courts 
of  equity.     To  the  same  effect  is  1  Burr.  396,  397. 

With  regard  to  the  second  ground  the  consideration,  Fonb.  335,  336, 
draws  this  conclusion  upon  a  comparison  of  all  the  authorities  on  the 
sabject.  That  a  consideration  is  necessary  by  our  law  to  an  agreement 
(the  evidence  by  writing,  from  its  being  sealed,  imports  a  consideration), 
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unless  by  its  negotiability  the  interests  of  third  persons  are  affected,  which 
is  not  the  case  here,  the  note  not  being  negotiated,  and  the  action  at  law 
being  brought  by  the  payee,  in  which  case  the  want  of  consideration  is  a 
bar  to  the  plaintiff's  recovery  upon  it     4  Mod.  242. 

The  third  ground  is  also  a  legal  defence,  in  our  opinion,  and  comes 
within  the  principle  of  lunacy  and  drunkenness,  whereof  the  party,  at  the 
time  of  the  execution  of  a  deed,  in  the  one  case  is  a  lunatic,  and  in  the 
other  is  made  to  sign  the  deed  when  so  drunk  as  not  to  know  what  he  did, 
the  evidence  is  admissible,  upon  non  est  factum^  and  shows  that  by  the 
principles  of  the  common  law  the  deed  is  absolutely  void.  See  Philips, 
127 ;  5  Rep.  119  ;  2  Str.  1104 ;  B.  N.  P.  172.  The  principle  is  the  inca- 
pacity  of  the  party  to  make  a  contract  in  the  absence  of  his  reason,  thus 
temporarily  suspended  or  extinguished,  which  I  think  may  and  does  equally 
exert  in  the  delirium  of  fever  as  in  drunkenness  or  lunacy.  As  this  last 
defence  would  be  good  at  law  in  the  case  of  a  deed,  a  fortiori  in  the 
present,  where  the  instrument  is  without  a  seal. 

The  next  thing  to  be  considered  is  whether,  as  these  defences  are  proper 
defences  at  law,  can  the  party  avail  himself  of  them  in  this  court,  not 
having  shown  any  reason  why  he  did  not  defend  himself  at  law,  or  even 
whether  he  made  the  attempt  to  do  so.  He  states  in  his  bill  that  he  will 
be  able  to  prove  them ;  in  the  opinion  of  the  Court  in  the  case  of  Beeves 
et  clL  v.  Hogan  and  Henderson,  Cooke,  176,  it  is  [81]  stated  that  when 
the  party  neglects  to  make  his  defence  at  law,  when  he  might  have  done 
so,  a  court  of  equity  will  not  give  him  relief.  That  if  he  had  been  pre- 
vented from  making  the  proper  defence  at  law,  for  causes  over  which  he 
had  no  control  and  in  which  no  neglect  was  imputable  to  him,  he  might 
come  into  this  court.  The  statement  in  the  present  bill  does  not  take  the 
plaintiff's  case  out  of  this  reasoning.  The  same  doctrine  is  laid  down  in 
Hardin,  134.  Says  the  book,  the  general  rule  is  that,  where  there  is  a 
defence  at  law,  equity  will*  not  give  relief.  And  further,  the  same  book 
says  that  the  facts  submitted  to  the  consideration  of  the  Court  of  Chancery 
were  properly  triable  by  the  jury  who  were  empanelled  in  the  common- 
law  suit.  And  it  is  not  shown  that  these  facts  were  not  then  fairly  and 
fully  tried.  And  even  if  this  had  been  shown,  the  complainant  was  bound 
to  have  had  them  then  tried,  unless  a  sufficient  cause  was  shown  for  its 
not  having  been  done.  It  is  conceived  that  these  authorities  sufficiently 
establish  that  the  present  complainant  is  not  entitled  to  relief  in  this  court. 

Decree,  therefore,  that  the  bill  be  dismissed  with  costs. 

But  inasmuch  as  the  bill  shows  a  case  that  by  amendment  perhaps 
may  be  properly  relievable  in  this  court,  and  we  do  not  wish  to  conclude 
the  party  by  an  imperfect  statement  of  his  case  to  the  exclusion  of  the 
merits,  the  Court  will  permit  the  complainant  to  amend  his  bill  upon 
the  payment  of  the  costs  of  this  court,  and  the  costs  of  the  amendment, 
if  he  thinks  proper  so  to  do. 
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Carthage.   June  Term,  1817. 
JAMES  M'CAIN  v.  JAMES  VINCENT. 

Upon  bill  filed  for  an  aocoant,  after  judgment  at  law,  the  defendant  answered,  and,  upon  final 
hearing,  the  bill  was  dismissed  on  the  merits,  the  proof  showing  an  indebtedness  larger 
than  the  recovery  at  law.    [See  Stothart  v.  Burnet,  Cooke,  417.] 

BoANB,  J«,  delivered  the  opinion  of  himself  and  Whyte,  J.  —  The  bill 
states  that  James  Vincent,  about  1808,  was  [82]  in  the  habit  of  deposit- 
ing salt  with  the  complainant  in  Gallatin  to  be  sold  on  commission.  That 
he  sold  the  salt  and  accounted  regularly  for  the  proceeds,  and  at  the  close 
of  the  business  had  a  final  settlement,  and  discharged  the  whole  balance 
that  was  due.  But  the  defendant  commenced  a  suit  in  the  Circuit  Court 
for  a  pretended  balance,  and  recovered  judgment  for  $196.  The  com- 
plainant at  the  time  of  the  trial  was  absent  on  indispensable  business,  and 
his  vouchers,  which  he  had  left  for  his  counsel  in  the  hands  of  R.  Bojers, 
were  so  mislaid  as  not  to  be  had  on  the  trial. 

The  defendant  answers  that  he  deposited  salt  with  the  complainant 
who  sold  it,  and  accounted  for  part  of  the  proceeds ;  expressly  denies  any 
final  settlement,  or  that  there  was  any  voucher  to  that  effect,  and  states 
that  the  balance  due  was  at  least  equal  to  the  amount  of  the  judgment. 

This  being  a  matter  of  account  it  was  referred  to  the  derk  and  master  to 
report  a  statement  of  the  accounts  between  the  parties,  who  several  terms 
ago  reported  a  balance  due  the  complainant  (defendant?)  of  $371.  To  this 
report,  exceptions  were  filed  as  being  founded  on  insufiicient  testimony. 
The  report  was  set  aside,  and  the  cause  again  referred  to  commissioners, 
with  directions  that  each  party  might  examine  the  other,  on  interrogatories, 
and  call  on  them  to  produce  any  papers  in  his  possession  material  to  the 
cause.  The  commissioners  reported  a  statement  of  the  accounts,  with 
the  evidence  in  detail,  and  a  balance  due  the  defendant  of  $212.52. 
The  complainant  again  excepts  to  the  report  on  the  ground  that  it  was 
not  warranted  by  the  evidence.  First,  that  6237  lbs.  of  salt  ought  not  to 
have  been  charged  against  M'Cain.  Secondly,  that  a  greater  credit  than 
$324.27^  ought  to  have  been  allowed  to  him.  Each  of  these  exceptions 
will  be  particularly  examined. 

First.  Premising  that  neither  the  quantity  of  salt  delivered  nor  the 
amount  paid  are  stated,  either  in  [83]  the  bill  or  answer.  £nos  Vincent, 
a  witness  for  the  defendant,  states  that  he  assisted  in  putting  into  wagons  at 
different  times,  twenty-four  barrels  of  salt,  weighing  agreeably  to  the  marks, 
6930  lbs.  net  of  salt,  to  be  deposited  with  M'Cain  to  sell  for  Vincent. 
That  he  was  present  when  two  or  three  wagon  loads  of  the  salt  were 
delivered  to  M'Cain ;  other  witnesses  prove  that  they  saw  salt  delivered  at 
several  different  times.     The  conmiissioners  have  charged  the  quantity 
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before  stated,  after  deducting  ten  per  cent  for  probable  loss  of  weigbt  The 
Court  cannot  say  that  this  charge  is  incorrect ;  the  presumption  certainly 
is  in  favor  of  the  report,  and  there  is  not  any  testimony  offered  to  rebut 
that  presumption,  nor  any  account  produced  by  the  complainant  to  show 
the  amount  received. 

Secondly.  The  commissioners  have  allowed  credit  for  $224.87^  If  the 
complainant  was  entitled  to  further  credits,  it  was  incumbent  on  him  to 
prove  them.  George  House  states  that  money  was  paid  several  times,  — 
once  to  the  amount  of  $70,  for  which  a  receipt  was  given,  —  and  that  the 
parties  settled  the  commissions,  five  per  cent  on  the  money  paid,  and  for 
some  salt  which  the  complainant  had  used.  The  amount  for  which  credit 
is  given  appears  to  be  from  the  testimony  of  E.  Vincent,  who  states  that  he 
understood  that  the  amount  paid  was  $227.17^. 

Thirdly.  The  testimony  cannot  warrant  a  belief  that  a  final  settlement 
was  made  respecting  the  salt  Purvis,  the  complainant's  witness,  says  he 
was  present  at  a  settlement  in  1809,  that  the  accounts  then  produced  were 
$42.50  for  the  complainant's  attendance  as  a  witness  in  a  suit ;  between 
$10  and  $12  for  commissions  for  selling  salt ;  and,  on  the  part  of  the  defend- 
ant, an  account  for  cider  and  whiskey.  The  calculation  was  made  by  the 
witness,  and  a  balance  was  due  to  the  defendant  of  $17.86}.  That  set- 
tlement was  considered  final  as  [84]  to  those  accounts  exhibited,  and  he 
did  not  understand  whether  or  not  the  defendant  had  any  other  accounts 
against  the  complainant.  E.  Vincent  states  that  he  was  present,  and  that 
no  settlement  was  made  about  the  salt,  except  the  commissions  on  the 
money  which  had  been  paid.  The  sum  here  stated  by  Purvis  between 
$10  and  $12  corresponds  with  the  sum  before  stated  to  have  been  paid 
allowing  conunission  at  five  per  cent. 

Fourthly.  The  charge  that  the  defendant  took  away  the  complainant's 
vouchers  is  not  warranted  by  the  testimony  of  E.  Green,  as  alleged. 
Green  says  he  heard  Vincent  say,  after  the  settlement,  he  had  taken  care 
to  secure  the  vouchers  he  had  produced  at  the  settlement,  but  not  a  word 
is  said  respecting  those  of  the  complainant. 

The  result  of  this  inquiry  is,  that  the  first  exception  is  not  allowed  ;  the 
second  is  allowed.  The  verdict  from  E.  A^ncent's  testimony  ought  to  have 
been  $227.17^.  The  third  and  fourth  exceptions  are  disallowed.  It 
further  appears  from  the  testimony  that  M'Cain  has  not  yet  been  allowed 
commissions  except  on  the  sums  paid.  He  ought  to  have  credit  for  $10.47, 
being  five  per  cent  on  $209.41^,  the  balance  of  the  price  of  the  salt. 
These  two  sums  will  amount  to  $18.27,  which,  deducted  from  the  balance 
reported  to  be  due,  will  leave  $199.25,  which  is  stiU  $8.25  more  than  the 
judgment  at  law.  The  bill  must  therefore  be  dismissed. 
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Carthage.   June  Term,  1817. 
MOORE  V.  COOKE'S  ADMINISTRATORS. 

To  a  bill  bj  the  vendee  of  land  to  eigoin  the  collection  of  the  porchaae-money,  on  the  ground 
that  the  vendor^s  title  is  not  good,  the  vendor  must  set  out  his  title,  that  the  Court  may 
judge  whether  it  is  good.    [Citing  and  approving  Moredook  v.  Williams,  1  Tenn.  826.] 

And  it  b  not  sufficient,  in  order  to  obtain  a  dissolution  of  the  injunction,  to  show  that  the 
person  under  whom  he  claims  has  a  good  title,  and  is  willing  to  convey  to  the  complainant, 
when  he  himself  has  executed  a  bond  to  make  a  deed  with  general  warranty;  for  the  com- 
plainant is  entitled  to  such  warranty. 

Roane,  J.,  delivered  the  opinion  of  himself  and  Whtte,  J.  —  William. 
Moore  heretofore  filed  his  bill  for  an  injunction  against  a  judgment  at  law 
recovered  by  the  administrators  of  Cooke  against  him  on  a  suit  [85] 
commenced  by  Cooke  before  his  death.  The  bill  states  that  the  bills  single 
on  which  judgment  was  recovered,  were  executed  in  consideration  of  a 
bond  dated  April,  1811,  that  Cooke  would  make  a  fee-simple  deed  with 
general  warranty  to  lot  No.  57  in  the  town  of  Carthage.  That  the  lot  was 
not  returned  for  taxes  fop  that  year,  and  was  by  order  of  court  sold  for  the 
taxes,  and  the  complainant  became  the  purchaser,  and  got  the  sheriff's 
deed,  whereby  he  became  vested  with  the  title  in  the  lot,  and  the  administra- 
tors could  not  make  a  good  title.  He  also  charged,  in  general  terms,  that 
Cooke  at  his  death,  or  the  administrators  since,  had  no  good  title  thereto. 
Also,  he  claims  credit  for  sundry  payments  not  allowed  on  the  judgments. 

The  defendants,  in  their  answer,  deny  that  any  other  credit  ought  to  be 
given.  Tliat  the  purchase  of  the  lot  was  fraudulent,  and  the  proceedings 
irregular  and  void.  They  aver  that  the  title  is  good,  and  that  they  are 
ready  to  make  it  to  the  complainant  as  soon  as  the  money  is  paid,  the  bond 
not  requiring  it  sooner.  On  the  coming  in  of  the  answer,  the  injunction 
was  dissolved,  and  leave  was  given  to  amend  the  bill  so  as  to  state  the  de- 
fects in  the  title,  if  any.  The  complainant  amended  his  bill,  and  obtained 
another  injunction.  In  the  amendment^  it  is  stated  that  Henry  Lyon  exe- 
cuted a  conveyance  of  the  lot  to  Cooke,  but  denies  that  he  ever  had  a  legal 
title.  That  Lyon  had  a  lottery,  and  Cooke  and  William  White  drew  the 
lot  as  a  prize  in  the  year  1808,  and  Cooke  sold  it  to  the  complainant  in  the 
year  1811,  and  executed  a  covenant  for  general  warranty.  That  William 
White  is  dead,  and  that  his  heirs  are  entitled  to  one  moiety.  That  Cooke's 
administrators  have  it  not  in  their  power  to  make  a  good  title.  To  the 
amended  bill  the  administrators  answer,  and  admit  that  the  lot  was  drawn 
as  a  prize,  in  a  lottery  made  by  H.  Lyon,  by  Cooke  and  William  White, 
and  that  Lyon  on  the  8th  of  October,  1808,  executed  to  Cooke  a  deed  of 
conveyance ;  that  [86]  William  White  in  his  lifetime  sued  Cooke's  admin- 
istrators, and  had  judgment  for  one-half  the  value  of  the  lot.  '  The  answer 
also  states  that  Lyon  on  the  7th  of  March,  1810,  gave  an  order  to  the 
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commissioners  of  Carthage  to  convey  the  lot  to  White  and  Cooke.  That 
the  commissioners  have  lately  executed  a  deed  to  Lyon,  and  that  he  is  will- 
ing to  convey  to  the  complainant,  or  the  defendants  are  willing  to  convey 
as  the  Court  may  direct. 

Have  the  defendants  exhibited  such  a  title  as  will  authorize  the  Court 
to  dissolve  the  injunction  ?  In  the  case  of  Moredock  v,  Williams,  in  Ten- 
nessee Reports,  the  point  is  correctly  decided  as  we  believe ;  and  that  be- 
fore a  dissolution  the  defendant  ought  to  exhibit  a  good  title.  In  this  case  he 
only  shows  that  Lyon  has  a  good  legal  title  by  Exhibit  E.,  and  that  he  is  will- 
ing to  convey  to  the  complainant.  The  Exhibit  E.  does  not  appear  to 
have  been  proved  or  registered ;  but  if  it  were,  the  complainant  cannot  be 
required  to  accept  a  deed  from  Lyon,  as  he  has  a  covenant  for  general  war- 
ranty from  Cooke.  By  accepting  such  a  deed,  he  would  lose  the  benefit  of 
his  covenant  of  warranty  from  Cooke,  of  which  the  Court  ought  not  to 
deprive  him. 

If  the  Court  had  had  before  them  the  same  discovery  respecting  the  title, 
the  injunction  would  not  have  been  dissolved  at  that  time. 

Let  this  injunction  be  continued  until  the  further  order  of  the  CourL 


Carthage.   June  Term,  1817. 

TIEL  V.  ROBERTS. 

18,  0„  8  Hay.  139.] 

Where  an  answer  claimed  credit  for  certain  services,  and  a  decree  beini^  made  without  an  j 
reference  to  the  master,  the  items  applicable  to  the  claim  were  overlooked :  that  was  held 
good  gromid.  to  review  the  decree  as  to  such  omitted  items. 

BiU  of  Review, — Per  Curiam,  The  grounds  stated  will  be  noticed 
seriatim.  Upon  the  original  bill,  Tiel  claimed  credit  for  $602,  and  a  re- 
duction of  the  interest  $156  to  $12.  Any  other  matters  were  not  in  issue. 
Proof  of  [87]  them  could  not  have  been  made.  What,  then,  is  to  become 
of  the  $123  paid  in  part  of  the  judgment,  and  of  $141  collected  on  the 
execution,  and  of  $414  paid.  As  to  these  the  Circuit  Court  ought  to  su- 
persede execution,  and  direct  credits  to  be  given.  The  original  bill  in  this 
court  had  no  relation  to  these  matters. 

As  to  the  $602,  part  thereof  to  the  amount  of  $470  for  extra  services  as 
valued,  and  $112  paid 'March  Banks,  Tiel  has  been  allowed  for  on  the 
hearing.  The  injunction  was  dissolved  as  to  $20.  This  $112  is  allowed 
for  in  the  execution ;  Roberts  has  advanced  and  received  it,  and  is  credited 
for  it  at  the  hearing.  What  proof  is  now  offered  that  Tiel  did  not  owe  it 
to  March  Banks  ?  His  deposition,  which  is  lost,  would  have  proved  $1 12.50 
paid  to  Roberts,  having  been  credited  on  the  $602.41,  and  credited  by  the 
latter  sum,  and  ought  to  give  of  his  credit  out  of  the  $602 ;  as  to  the  $65 
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on  the  19th  of  June,  1804,  it  is  included  in  the  $470,  and  Roberts  has  been 
twice  paid ;  that  is,  in  the  $470  allowed  last  term,  and  the  $65  paid  by  the 
postmaster  he  should  return. 

As  to  the  $183.75  14th  January,  1807,  it  was  received  by  Roberts;  but 
whether  as  a  part  of  the  $470  or  of  the  notes,  or  whether  applicable  or  not 
to  either,  does  not  appear.  It  might  be  for  services  between  Nashville  and 
Colberts. 

To  conclude,  the  $414  and  $123  the  Circuit  Court  will  regulate.  The 
$66  was  given  as  an  inducement  to  undertake  the  extra  service,  and  has 
been  already  passed  upon  ;  the  $602  already  passed  upon. 

As  to  the  $65  and  $112  or  $141,  let  the  decree  be  open  as  to  these. 
And  as  to  the  $183,  also  of  the  present  bill,  shall  be  so  amended  at  this 
term  as  to  state  upon  affidavit  that  no  other  services  were  performed  by 
Roberts  to  which  the  same  were  applied  or  were  applicable. 

[88]  We  go  upon  the  ground  that  the  answer  claimed  credit  for  extra 
services ;  consequently  sums  applicable  to  them  were  examinable,  and  yet 
were  overlooked ;  no  reference  was  made  to  the  master,  and  by  that  omis- 
sion these  sums  were  not  reported,  as  they  might  have  been  had  a  report 
been  called  for. 

The  decree  ought  to  be  opened  as  to  the  $65,  $112,  and  also  as  to  the 
$183.75,  to  the  end  that  these  several  sums  may  now  be  inquired  into,  as 
before  they  ought  to  have  been,  by  reference  to  the  master. 


Carthage.   June  Term,  1817. 
BUTLER  AND  BUTLER  v.  PEYTON. 

An  original  bill,  in  the  natnre  of  a  bill  of  reyiew,  may  be  filed  to  be  relieved  against  a  decree 
unfairly  obtoined.    [See  McGavock  v.  Bell,  8  Cold.  517;  1  Head,  178;  6  Sn.  100.] 

Thus,  a  decree  obtained  by  taking  advantage  of  a  part^-'s  absence,  and  violating  an  agree- 
ment touching  the  prosecution  of  the  suit,  will  be  enjoined,  upon  a  bill  setting  forth  the 
facts,  upon  complainants  giving  bond,  with  security,  to  pay  the  decree,  if  not  relieved  on 
final  hearing. 

Per  Roane  and  Haywood',  JJ.,  Whtte  agreeing  to  all  hut  the  super- 
sedes* Upon  an  affidavit  and  petition  of  Butler,  since  the  last  term,  one 
of  the  judges  of  this  court  granted  a  supersedeas  to  continue  till  the  pres- 
ent term  against  execution  upon  a  decree  made  at  the  last  term  of  this 
court  in  &vor  of  Peyton  against  the  two  Butlers ;  and  now  at  this  term  a 
bill  supported  by  affidavits  offiered  to  the  Court,  stating  that  prior  to  the 
last  term,  when  the  injunction  obtained  by  Peyton  was  dissolved^  and  his 
property  taken  in  execution  to  satisfy  the  judgment  at  law  which  they  had 
obtained  against  him,  he,  Peyt(»,  conveyed  to  them,  in  satisfaction  of  their 
demand,  a  tract  of  land  of  the  value  of  $1,300  for  that  sum,  and  his  note 
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for  the  balance,  and  agreed  to  dismiss  his  suit  in  equity  against  them.  Li 
consequence  of  which  agreement,  and  reljing  upon  it  that  he  would  dis- 
miss it,  they  did  not  come  to  court  at  the  last  term,  and  their  attorney  was 
absent,  though  represented  by  another  attorney  of  this  court,  who  under- 
took in  general  to  attend  to  his  business.  That  at  the  [89]  last  term  Fey- 
ton  brought  on  this  suit  in  equity  to  be  heard,  and  produced  witnesses  on 
his  side,  and  obtained  a  decree ;  the  attorney  who  acted  for  the  Butlers  not 
knowing  of  this  agreement,  nor  of  the  cause  of  their  absence. 

The  first  question  is.  Can  the  Butlers  be  relieved  if  this  statement  of 
theirs  be  true  ?  The  second  question  is,  In  what  form  can  that  relief  be 
administered  ? 

If  there  be  no  precedent  for  relief  in  such  a  case,  as  alleged  at  the  bar, 
it  is  time  to  make  one.  We  do  not  go  upon  the  second  agreement,  when 
the  lands  were  conyeyed,  and  the  notes  given  for  the  balance ;  for  it  is 
possible,  notwithstanding,  that  the  Court  might  be  induced,  in  consideration 
of  the  frauds  alleged  in  the  original  bill  by  Peyton,  if  proved,  to  act  on 
the  correction  of  these  frauds,  as  if  the  new  contract  had  not  been  made ; 
as  it  was  entered  ii^to  under  the  pressure  of  an  execution,  and  might  be 
considered  an  advantage  taken  of  a  man's  distresses  to  extort  a  contract 
which  otherwise  he  would  not  have  made ;  of  this  we  need  not  say  any  thing 
decisively  at  present.  What  we  go  upon  is,  that  the  defendants  have  been 
thrown  off  their  guard,  and  have  been  made  to  absent  themselves,  and  what 
testimony  they  had  also  from  the  hearing,  and  the  cause  has  been  heard  ex 
parte.  The  Court  has  been  drawn  in  to  pass  a  decree  which,  upon  full 
hearing,  perhaps  might  have  been  otherwise.  This  is  such  an  offence 
against  the  principles  of  justice  as  ought  not  to  be  tolerated  or  acquiesced 
in.  Relief  ought  to  be  afforded  if  the  facts  stated  be  true.  The  case  dted 
from  H.  Ch.  P.  183  is  a  very  similar  one,  as  also  1  Yes.  120. 

As  to  the  form :  a  bill  stating  the  facts,  and  which  may  be  considered  as 
an  original  bill,  in  the  nature  of  a  bill  of  review,  is  proper  enough.  Pey- 
ton may  answer  it,  and  go  to  proof ;  and  if  need  be,  for  effectuating  the 
purposes  of  justice,  we  may  suspend  the  execution  of  the  former  decree  tUl 
the  further  order  of  [90]  this  court ;  that  in  the  mean  time  proo&  may  be 
adduced,  and  the  complaint  now  stated  be  examined  into.  We  can  do  so 
by  the  Act  of  Assembly  in  case  of  a  bill  of  'review,  why  not  also  in  case  of 
another  bill  having  the  same  object  in  view,  and  equally  requiring  a  sus- 
pension in  the  eye  of  reason  ?  It  is  equally  sanctioned  by  the  principles 
of  jurisprudence,  which  provides  means  for  all  its  importaat  ends,  and  must 
of  necessity  do  so,  or  not  be  furnished  with  the  aids  indispensable  to  its 
attainment,  and  thus  be  disabled  to  do  justice  except  in  cases  where  pre- 
cedents are  found  to  support  them. 

Let  the  bill  be  filed  as  the  complainants  may  think  proper,  and  the  exe- 
cution of  the  former  decree  be  suspended  until  further  directions  be  given 
by  this  court ;  the  Butlers  first  giving  ample  security  to  be  approved  of  by 
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the  Court,  or  the  derk  and  master,  to  pay  the  former  decree,  which  is 
now  suspended,  in  case  they  should  not  be  relieved  therefrom  on  the  final 
hearing. 


Carthage.   June  Term,  1817. 
WILSON  V.  CARVER,  AND  M'EWING  v.  WILSON- 

A  fiut  stated  in  the  bill,  and  not  noticed  in  the  answer,  is  not  in  issne,  nor  is  it  to  be  taken  as 
tme  or  otherwise;  neither  is  that  to  be  taken  as  tme  which  is  asserted  in  the  answer,  and 
18  not  proved.  [See  Tiel «.  Roberts,  8  Hay.  189;  Phfllips  v.  Overton,  4  Hay.  291 ;  Perkins 
V.  Hays,  Cooke,  168.] 

An  equity  of  redemption  in  a  chattel  is  not  capable  of  sale  by  a  Ji.  fa.  at  law.  [Ace  1 Y.  79 ; 
8T.  848;  4  Hum.  76.] 

But  the  advancement  of  money  on  such  a  sale  may,  under  some  circumstances,  turn  him  who 
makes  the  advancement  into  a  creditor  of  the  mortgagor,  in  place  of  the  creditor  whose 
debt  is  satisfied,  and  the  mortgagor  will  not  be  allowed  to  redeem  without  paying  such 
debt  also. 

Per  Curiam.  Wilson  got  $350  of  Carver  and  gave  an  absolute  bill  of 
sale  for  a  negro  man  Cato,  Carver  at  the  same  time  giving  a  bond,  as  Wil- 
son states,  allowing  of  a  redemption  by  repayment  of  the  money.  The 
negro  was  delivered  to  Carver,  and  by  him  hired  for  some  months  to  Wil- 
son, and  then  returned  and  kept  in  possession  by  Carver  until  the  time  of 
the  filing  of  this  bilL  The  bond  was  delivered  to  Carver  voluntarily,  as  he 
says,  but  by  fraudulent  procurement  as  Wilson  says.  The  time  for  pay- 
ment of  the  money  was  several  times  verbally  prolonged,  and  $60  were 
paid  for  the  hire  of  the  negro  by  Wilson.  The  answer  insists  that  it  was 
a  purchase  with  liberty  to  repurchase,  and  not  a  mortgage,  and  that  after 
[91]  the  purchase  Carver  hired  the  negro  to  Wilson  at  $10  per  month. 
A  third  person  obtained  judgment  and  execution  against  Wilson,  and  upon 
that  the  constable  sold  the  equity  of  redemption  for  $106,  and  Carver 
purchased  it,  and  had  a  bill  of  sale  from  the  constable.  After  this  sale, 
ITEwing  procured  an  assignment  of  this  equity  of  redemption  from  Wil- 
son, and  filed  his  bill  against  Wilson  to  have  the  benefit  of  the  equity.  The 
answer  states  a  refusal  on  the  part  of  Carver  to  take  a  mortgage,  or  to  take 
the  negro  otherwise  than  as  a  purchase.  A  replication  was  filed  to  the 
answer.  The  case  being  heard  before  the  Circuit  Court,  a  decree  for 
redemption  was  made,  allowing  the  defendant  for  principal  and  interest  upon 
the  $350  and  for  the  $106  and  interest,  deducting  the  $60  aforesaid,  and 
for  the  subsequent  services  of  the  slave,  and  the  benefit  of  redemption  by  ' 
said  decree  is  transferred  to  M'Ewing,  the  assignee,  and  the  negro  is  thereby 
directed  to  be  delivered  to  him  upon  the  payment  of  the  balance  now  due, 
being  $226.07 ;  the  costs  of  the  first  suit  between  Wilson  and  Carver  to  be 
paid  by  Carver  up  to  the  time  of  filing  the  answer,  and  the  defendant, 
Wilson,  to  pay  the  subsequent  costs.     And  the  said  Wilson  to  pay  io 
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M'EwiDg  the  costs  of  the  other  suit,  and  from  this  decree  Carver  appealed 
to  this  court.  Carver's  counsel  insisted  that  the  bond  was  volantarilj  sur- 
rendered ;  that  it  amounted  to  a  release  of  all  the  right  secured  bj  it, 
whether  of  repurchase  or  redemption ;  also,  that  a  bill  for  redemption  could 
not  be  filed  before  the  tender  of  the  money  due,  even  if  it  were  a  mortgage ; 
and  that  Wilson  ought  not  to  be  allowed  for  the  services  of  the  negro  in 
the  mean  time,  and  that  this  was  a  purchase  with  liberty  to  repurchase. 

Henderson,  a  witness,  said  it  was  a  mortgage,  and  that  the  money  was 
loaned  and  secured  by  mortgage. 

If  this  be  a  mortgage.  Carver  must  account  for  the  [92]  intermediate 
services.  An  agreement  that  these  should  go  against  the  interest  of  lending 
on  honor,  yet  in  this  court  must  be  determined  by  law.  And  this  prohibits 
the  taking  of  more  than  lawful  interest.  All  above  that  must  be  consid- 
ered as  in  part  discharge  of  the  principal  In  cases  of  usury,  equity  will 
order  the  payment,  or  refunding  of  all  that  is  above  the  lawful  interest.  In 
cases  of  redemption  of  personals  by  bill  in  equity,  the  precedents  are  uni- 
formly so.  We  will  presently  see  whether  this  be  a  mortgage  or  not  As 
for  any  thing  stated  in  the  bill  and  not  noticed  in  the  answer,  that  is  not  in 
issue,  nor  is  it  to  be  taken  as  true  or  otherwise.  Neither  is  that  to  be  taken 
as  true  which  is  asserted  in  the  answer,  and  is  not  proved.  And  as  for  the 
sale  of  the  equity  of  redemption  by  execution,  that  sale  is  not  valid.  For 
the  fi.  fa.  is  a  common-law  execution,  not  leviable  on  a  mere  creature  of 
equity  not  known  to  the  common  law,  and  indeed  having  arisen  long  since 
the  formation  of  this  Writ  Though  the  advancement  of  money  on  it,  for 
the  benefit  of  the  mortgagor,  may  under  some  circumstances  turn  him  who 
makes  the  advancement  into  a  creditor  of  the  mortgagor  in  place  of  the 
creditor  whose  debt  is  satisfied.  But  an  assignee,  whose  assignment  is  prior 
to  the  established  claim  of  the  creditor  thus  satisfied,  is  not  liable  when  he 
redeems  to  pay  more  than  the  money  secured  by  the  mortgage.  The 
mortgagor  himself  is  thus  liable,  because  after  redemption  he  is  liable  to 
pay  the  unsecured  debt.  And  when  he  asks  equity,  he  will  be  required  to 
do  it  to  the  mortgagee  by  payment  of  this  sum  also.  So  also  of  an  execu- 
tor who  redeems,  because  by  the  redemption  he  has  assets  to  satisfy  the 
unsecured  debt.  So  also  of  an  heir.  Presently  we  will  apply  these  rules. 
But,  for  the  present,  is  this  a  conditional  sale  ?  It  is  not  at  first  an  infirm 
transfer  to  be  completed  into  an  absolute  sale  by  a  posterior  act  to  be  done 
by  the  purchaser.  Is  it  a  purchase  with  liberty  to  repurchase?  [93] 
then  the  property  is  in  the  purchaser,  to  be  divested  by  an  after  act,  at  the 
*  option  of  the  vendor,  who  may  or  may  not  pay  the  sum  stipulated  at  the 
time  stipulated.  The  destruction  of  the  property  in  the  mean  time  is 
the  loss  of  the  purchaser.  This  is  not  a  purchase  .with  liberty  to  repurchase 
if  it  be  a  mortgage.  Is  it  a  mortgage  ?  The  allegations  of  the  plaintifi^ 
and  defendant  are  neither  of  them  supported  by  proof,  but  both  agree  in 
this,  that  the  bond  was  given  up  to  the  defendant  If  the  defendant  will 
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produce  it,  it  will  then  show  clearly  whether  the  transaction  is  a  mortgage, 
or  purchase  with  liberty  to  repurchase.  If  he  will  not  show  it,  the  pre- 
sumption is  against  him,  and  the  complainant  ought  to  be  let  in  to  parol 
testimony.  And  the  parol  testimony  of  Henderson  states  it  to  be  a  mort- 
gage ;  and  that  the  money  was  loaned,  not  paid,  and  was  secured  by  mort- 
gage. Besides  this,  the  money  was  of  less  value  than  the  negro,  which  is 
a  circumstance  not  entirely  to  be  overlooked.  We  do  not  rely  upon  the 
purchase  of  the  equity  of  the  redemption  by  Carver,  for  that  might  be  pre- 
cautionary, only  a  measure  suggested  by  his  apprehensions.  The  other 
circumstances  are  in  &vor  of  its  being  a  mortgage,  and,  if  so,  Wilson  may 
redeem  upon  payment  of  the  mortgage  money,  and  the  other  sum  advanced 
for  him,  and  his  assignee  afler  the  advancement  of  the  latter  sum  by  Carver 
can  only  stand  in  his  place.  Carver  ought  to  account  for  the  intermediate 
value  of  the  negro's  services,  to  be  set  off  against  the  interest  and  principal. 
This  is  ordered  by  the  decree,  and  as  to  the  costs  these  are  regulated  in  the 
decree  by  proper  considerations.  Affirm  the  decree. 


Carthage.    June  Term,  1817. 
HENDERSON'S  ADMINISTRATOR  v.  WILLIAM  KING. 

A  plea  to  exempt  «  defendant  ought  not  to  leave  any  part  of  the  defensive  allegation  so 
uncertain,  as  that  if  the  Court  suppose  the  existence  of  a  fact,  that  fact  may  not  exist. 

It  is  only  a  judgment  on  the  merits  of  a  cause  of  action  that  is  a  bar  to  a  suhsequent  suit. 
[Ace.  Hurst  V.  Means,  2  Sn.  648,  citing  this  case.] 

A  plea,  therefore,  to  an  action  against  a  sheriff  for  failing  to  return  an  execution,  that  a  former 
motion  had  been  prosecuted,  for  not  returning  the  same  execution,  against  the  sheriff  and 
his  sureties,  and  that  by  the  judgment  they  were  dischaiged,  with  costs,  is  bad,  without 
averring  that  the  discharge  was  on  the  merits. 

If  certain^  as  to  the  point  on  which  the  Court  acted,  is  unattainable  firom  the  record,  con- 
sidering the  usual  forms  adopted  by  clerks  in  recording  the  proceedings,  the  defect  may  be 
remedied  by  averment. 

It  is  a  downright  violation  of  principle  and  good  sense  to  determine  any  cause  otherwise  than 
on  the  merits;  and  it  is  a  great  imputation  on  former  judges  that  so  many  statutes  of 
jeofails  have  been  needful  to  remove  their  adherence  to  forms,  and  to  place  common  sense 
on  her  native  seat,  from  which  she  had  been  driven  by  technicalities.  The  plea  may  be 
amended  upon  the  truth  of  it  being  shown  by  a£Sdavit.  [See  Overton  v»  Crabb,  4  Hay. 
109.] 

[94]  In  Error. — Per  Ouriam.  Henderson  sued  King  in  the  County 
Court  of  Franklin,  and  in  his  declaration  complains  that  he  recovered  judg- 
ment in  the  County  Court  against  J.  Rogers  for  $186.66  and  costs,  in  the  year 
1809,  and  took  out  9k  fieri  facias,  .and  delivered  it  to  W.  King,  who  was  then 
sheriff  of  said  county,  by  putting  it  into  the  hands  of  J.  King,  his  deputy,  to 
be  executed  and  returned ;  that  no  return  was  made  of  the  execution,  where- 
by he  has  lost  the  benefit  of  to  his  damage,  &c.  King,  the  defendant, 
pleaded  not  guilty ;  the  statute  of  limitations ;  and  that  he  was  not  sheriff 
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of  Franklin  coanty.  On  these  pleas  issues  were  joined.  The  defendant 
also  pleaded  that  ^  heretofore  in  October  sessions  of  the  Conrt  of  Pleas,  &c^ 
in  1811,  &C.,  the  said  plaintiff  prosecuted  by  motion  his  suit  against  thede- 
fendant  as  sheriff  aforesaid,  and  William  Russell  and  C«  Bullard  his  sureties, 
for  not  returning  the  very  same  identical  execution  mentioned  in  the  decla- 
ration, agreeably  to  an  act  of  assembly  in  such  case  made  and  provided,  and 
such  proceedings  were  thereupon  had,  that  aflerwards  at  a  circuit  court  be- 
gan and  held  for  said  county  on  the  second  Monday  in  February,  1812,"  the 
said  motion  came  up  by  appeal  to  be  tried  and  determined  before  the  said 
Circuit  Court  And  by  the  consideration  and  judgment  of  said  court,  the 
said  defendant  and  his  sureties  were  acquitted  and  finally  discharged  from 
further  liability  on  said  motion,  and  recovered  judgment  against  the  said 
plaintiff  for  costs,  as  by  the  record  and  proceedings  thereof,  still  remaining  in 
said  court,  more  fully  and  at  large  appears.  And  this  he  is  ready  to  verify, 
&C.  To  this  plea  the  plaintiff  demurred,  and  after  a  verdict  against  him  on 
the  issues,  appealed  to  the  Circuit  Court,  and  on  his  death  the  suit  was  re- 
vived in  the  name  of  the  [95]  administrators.  The  plaintiff  had  a  ver- 
dict on  the  issue  for  $248.  The  Court  overruled  the  demurrer  to  the  fourth 
plea,  and  gave  judgment  for  the  defendant  The  cause  was  removed  to  this 
court  by  writ  of  error,  and  it  is  now  assigned  for  error  that  the  Circuit 
Court  erred  in  overruling  the  demurrer.  First,  because  the  plea  does  not 
show  that,  when  the  motion  was  made  in  the  County  Court  or  the  Circuit 
Court,  the  defendant  made  any  defence  or  had  any  notice ;  secondly,  it  does 
not  state  that  the  cause  was  tried  on  its  merits. 

Much  argument  has  taken  place  at  the  bar  upon  the  questions  made  in 
this  cause ;  one  position,  however,  may  be  assumed  safely :  that  the  plea  to 
exempt  the  defendant  ought  not  to  leave  any  part  of  the  defensive  allega- 
tion so  uncertain  as  that,  if  the  Court  supposes  the  existence  of  a  fact,  that 
&ct  may  not  exist.  The  plea  here  states  a  former  motion  against  the  de- 
fendant and  his  sureties,  and  a  final  discharge  from  that  motion.  If  the  dis- 
charge was  because  the  Court  found  that  the  execution  was  not  delivered 
to  him,  or  was  returned  by  him,  or  that  he  had  paid  the  money,  a  discharge 
for  any  of  these  causes  ought  to  be  a  discharge  against  any  future  action  to 
be  determined  upon  the  same  points,  or  any  of  thepa.  If  the  discharge  waa 
for  want  of  notice,  or  for  any  other  cause  not  involving  the  merits  of  the 
complaint,  there  ought  not  to  be  an  exemption  from  this  action.  The  Court 
ought  not  to  proceed  upon  the  conjecture  that  the  decision  was  founded  upon 
some  of  these  final  points,  when  it  might  be  that  the  conjecture  was  un- 
founded ;  and  when  it  may  be  that  in  ideality  the  judgment  of  the  Circuit 
Court  went  on  other  and  different  grounds,  the  merits  being  not  afiected. 
There  ought  to  be  a  certainty  upon  this  head.  If  it  be  unattainable  from  the 
record,  considering  the  usual  forms  adopted  by  the  clerks  in  recording  these 
motions  and  the  proceedings  upon  them,  the  defect  may  be  remedied  by  [963 
averment,  in  like  manner  as  it  may  be  supplied  by  averment  whether  a  re- 
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covery  in  trover  or  trespass  was  for  the  property  in  a  slave  or  horse,  or  only 
for  the  abuse  thereof.  2  Haywood.  And  the  averment  ought  to  be  made 
in  the  plea,  to  ascertain  the  very  point  or  points  on  which  the  Court  acted 
in  discharging  the  defendant.  Were  we  to  be  satisfied  by  the  phraseology 
of  the  record  of  discharge,  the  dismission  of  the  defendant  was  not  general, 
but  limited  to  the  motion.  But  it  would  be  unsafe  to  rest  upon  this  circum- 
stance, as  thereby  a  mistake  or  inaccuracy  of  the  derk  might  determine  the 
cause  the  one  way  or  the  other.  This  averment  ought  t»  be  made  in  the 
plea.  Why  depend  upon  the  replication  to  state  that  for  the  completion  of 
the  plea  which  it  is  not  for  the  interest  of  the  plaintiff  to  state  ?  Why 
compel  him  to  reply  at  all  rather  than  rely  upon  the  statements  of  his  ad- 
versary ?  And  if  he  rely  and  rest  upon  them,  what  becomes  of  the  cer- 
tainty which  the  Court  must  have  in  forming  a  decision  ?  This  shows  that 
the  averment  must  be  in  the  plea.  And  again  the  avoidance  of  prolixity 
in  pleading  requires  it  to  be  stated  in  the  plea,  for  when  there  stated  an  im- 
mediate issue  may  be  joined.  But  if  deferred  to  the  replication,  there  must 
be  an  answer  in  the  rejoinder  and  issue  upon  that,  or  perhaps  at  some  sub- 
sequent 8tage(^of  the  pleadings.  If  you  relax  from  the  first  stage  in  plead- 
ing, where  the  &ct8  may  be  stated,  why  not  also  pass  over  the  intermediate 
stages,  and  go  to  some  late  one,  and  there  commence  this  point  of  the  alle- 
gations disclosed  in  pleading?  By  these  means  you  will  come  to  the  rebut- 
ter and  surrebutter,  and  to  such  further  stages  as  hitherto  have  not  acquired 
names.  Here  is  imperfection,  the  prolixity  which  the  rules  of  good  plead- 
ing have  been  so  studious  to  avoid.  All  considerations  conspire  to  show 
that  the  averment  ought  to  be  advanced  in  the  plea ;  and  for  not  advancing 
it  in  the  plea  it  is  bad.  If  it  were  allowable  to  make  [97]  impressions 
from  other  parts  of  the  record,  we  might  say  the  deefndant  did  receive  the 
execution  and  did  not  return  it,  and  did  not  pay  the  plaintiff,  for  all  this  is 
found  by  the  verdict  of  the  jury  for  $248.  Such  inference,  however,  might 
be  incorrect,  and  if  so,  then,  resting  upon  it,  the  Court  would  stray  from  the 
point  upon  which  their  judgment  ought  to  be  founded.  The  pointy  as  this 
case  is  circumstanced,  can  no  otherwise  be  discovered  than  by  pleading  it. 
Were  the  Court  to  give  judgment  now  upon  this  plea,  when  the  form  of  it 
has  hitherto  remained  undefined  by  any  judgment  of  this  court,  it  would 
then  be  possible  that  the  form  of  the  plea  in  the  present  case  might  exclude 
the  material  fact  needful  to  make  it  sufficient,  when  in  reality  the  fact  might 
exist.  And  by  such  means  judgment  might  be  given  upon  a  matter  of  form. 
Perhaps  it  would  not  be  proper  to  be  quite  as  indulgent  if  a  prior  determi- 
nation had  ascertained  the  form  of  the  plea.  Here,  by  a  wise  provision  of 
our  legislature,  we  are  left  at  liberty  to  attain  the  justice  of  the  case ;  we 
mean  the  Act  of  1809.  It  directs  that  every  cause  shall  be  decided  upon 
its  merits,  and  that  imperfect  pleadings  shall  be  made  perfect  by  amendment, 
so  as  to  bring  forward  the  merits ;  it  is  a  downright  violation  of  principles 
and  of  good  sense  to  determine  any  case  otherwise.  It  is  a  great  imputation  on 
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former  judges  that  so  many  statutes  of  jeofails  have  been  needful  to  remove 
their  adherence  to  forms,  and  to  place  common  sense  upon  her  native  seat, 
from  which  she  had  been  driven  by  technicalities.  The  demurrer  in  the 
present  case  ought  to  be  sustained,  and  the  plea  be  deemed  insufficient 
Judgment  must  be  entered  accordingly  for  the  plaintiff  with  costs,  but  to  be 
set  aside  if  the  defendant  below  at  the  next  term  of  the  Grcuit  Court  shall 
amend  his  plea  by  stating  specially  the  grounds  of  the  defendant's  discharge 
from  the  motion  formerly  made  against  him  and  his  sureties,  [98]  and  if, 
furthermore,  the  defendant  below  shall  then  pay  the  costs  of  this  present 
appeal  to  this  court. 

N.  B.  The  plea  ought  to  be  supported  by  affidavit  as  to  the  truth  of  the 
fact  stated  therein. 


Carthage.    June  Term,  1817. 
TINDALL  V.  SHELBY. 

The  transfer,  upon  a  change  of  renue,  of  the  original  recordsi  instead  of  a  transcript,  cannot 

be  assigned  as  eiror,  bat  the  practice  is  reprehensible. 
The  evidences  belonging  to  each  party,  except  depositions,  may  be  trasted  to  that  party,  but 

the  court  papers  ought  never  to  be  out  of  the  custody  of  the  clerk  or  judge. 
The  clerk,  who  is  both  civilly  and  criminally  liable  for  the  preservfttion  of  the  records,  is  the 

proper  custodian  of  them. 

In  Error.  —  Per  Oariam.  This  is  an  action  for  an  assault,  battery,  and 
wounding.  The  venue  was  changed  from  Sumner  to  Smith,  and  the  record 
itself  was  transmitted  to  the  latter  court,  with  so  much  only  of  a  transcript 
as  set  out  the  names  of  the  parties  and  the  order  for  changing  the  venue. 
There  was  a  verdict  and  judgment  in  Smith,  and  writ  of  error,  and  the 
error  assigned  is  that  the  original  record  ought  not  to  have  been  transmitted, 
and  that  the  issues  ought  not  to  have  been  tried  upon  it. 

When  a  writ  of  error  is  brought  in  the  English  courts,  and  is  to  be  re- 
moved from  a  distant  court,  the  record  together  with  the  transcript,  is 
carried  to  the  upper  court  by  the  chief  justice,  and,  after  being  compared 
if  required,  the  original  record  is  carried  back  again  by  the  chief  justice. 
4  Inst  21 ;  5  Com.  Dig.  Pleader,  3  B.  13 ;  Cowp.  843 ;  or  if  there  be 
much  danger  in  the  removal,  as  if  carried  across  the  sea,  then  only  the 
transcript  is  removed.  For  the  same  reason  where  there  is  an  appeal  from 
the  Court  of  Pleas  and  Quarter  Sessions  to  the  Circuit  Court,  our  Act  cMf 
1794  directs  a  transcript  to  be  sent  So  also  in  case  of  a  writ  of  error. 
Sending  up  the  original  record  itself,  except  by  a  judge  or  derk  of  the 
court,  is  liable  to  the  objections  stated  at  the  bar,  to  loss  or  alteration  or 
withdrawal  of  part,  and  substitution  of  other  parts.  The  papers  in  the  file, 
without  a  transcript,  will  not  exhibit  a  history  of  the  former  proceedings 
in  the  cause.  The  overruling  or  [99]  sustaining  of  demurrers ;  the  with- 
290 


W.  AND  A.  TBIOO  V.  W.  AND  J.  BOYCE.       99,  100 

drawal  or  amendment  of  pleas ;  the  orders  or  agreements  relative  to  ihe 
admission  of  depositions  or  other  testimony ;  orders  for  the  taking  of  them, 
and  the  time  prescribed  for  notice ;  nor  orders  for  surveying  the  lands  in 
controversy ;  nor  in  short  any  transaction  which,  though  material,  the 
•papers  in  the  file  will  not  exhibit.  This  shows  the  vast  impropriety  of 
sending  the  original  records  even  by  a  judge  or  derk,  and  much  more  so 
the  transmission  of  them  by  the  plaintiff  or  defendant  or  other  person  than 
the  judge  or  clerk,  who  are  confidential  officers.  Were  the  practice  now  to 
be  established  for  the  first  time,  we  would  unequivocally  condemn  the  trans- 
mission of  the  originals  themselves.  But  we  must  not  innovate  so  sudden- 
ly as  to  expose  former  determinations,  many  of  which  are  founded  upon 
the  reprobated  practice,  to  nullification  and  reversal.  That  evil  would  be 
nearly  as  great  as  that  we  are  steering  clear  of.  If  the  clerk  will  run  the 
risk  of  sending  the  original,  for  which  he  is  both  civilly  and  criminally 
liable,  he  acts  with  exceeding  temerity,  but  not  so  as  to  render  void  or  void- 
able the  proceedings  of  the  Court.  We  cannot  reverse  for  this  cause,  but 
we  believe  the  derk  would  be  chargeable  with  all  the  consequences,  in  case 
of  the  loss  of  the  whole  or  of  any  part  of  the  record  or  for  any  alteration 
or  substitution.  'The  practice  of  sending  the  originals  ought  to  be  imme- 
diately discontinued.  If  the  limitation  of  writs  of  error  by  1799,  c.  12  be 
restrictive  of  writs  of  error  in  this  court  as  well  as  of  other  courts  in  ex- 
istence when  the  law  passed,  still  with  respect  to  femes  covert  and  others, 
disabled  persons,  named  in  the  exception,  and  also  all  cases  upon  which  two 
years  have  not  passed,  the  danger  of  reversal  is  palpable,  and  must  be 
avoided  in  establishing  rules  of  practice. 

The  evidences  belonging  to  each  party,  except  depositions,  may  be  trusted 
to  that  party ;  but  the  court  papers  ought  never  to  be  out  of  the  custody 
of  the  clerk  [100]  or  judge.  Indeed,  the  derk  being  responsible  by  his 
bond  for  the  preservation  of  the  records  seems  to  be  peculiarly  the  proper 
officer  for  this  purpose.  Jitdgment  affirmed. 


Carihage.    June  Term,  1817. 
W.  AND  A.  TRIGG  v.  W.  AND  J.  BOYCE. 

A  cerfiortni^  as  a  substitate  for  an  appeal,  will  only  lie  to  that  tenn  of  the  Appellate  Court  to 
which  the  appeal  would  have  remored  it,  or  pertiape  to  the  next  term  after,  if  any  una- 
voidable obstacle  hindered  a  removal  to  the  first  term.  [Ace.  Johnson  v.  Debeny,  10  H. 
441 ;  Tipton  v.  Anderson,  8  T.  228,  both  citing  this  case.    Perkins  v.  Hadley,  4  Hay.  148.] 

Such  a  certiorari  ought  to  be  a  bar  to  a  second  certiorari  for  the  same  purpose.  [Ace. 
Welsh  o.  Harman,  8  Y.  108;  Williams  v.  Greer,  4  Hay.  286,  and  cases  cited.  Code, 
8128.] 

Eveiy  certiorari  of  this,  sort  should  be  supported  by  an  allegation,  stating  a  disappointment  in 
obtaining  the  appeal  at  the  time  prescribed  by  law.  [Ace  McMuny  i^.  Milan,  2  Sw.  179, 
eiting  this  case,  and  many  others.] 
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Per  Curiam*  An  attachment  issued  against  the  defendants  at  the  in* 
stance  of  the  plainti£&,  in  the  year  of  our  Lord  1812,  upon  which  judgment 
was  entered  October,  1813.  A  petition  for  a  certiorari  was  obtained  fi)r 
W.  Boyce  by  N.  Boyce,  November,  1814,  and  a  certiorari  issued  and  a 
transcript  of  the  record,  which  was  dismissed  in  the  Circuit  Court  in  the* 
year  1815.  A  new  petition  was  then  filed  for  another  certiorariy  by  Wil- 
liam Boyce,  and  another  by  Nancy  Boyce,  the  administratrix  of  John 
Boyce,  deceased,  which  were  consolidated  by  consent.  It  was  dated  in 
November,  1815,  and  was  dismissed  in  April,  1817.  The  petitioners  state 
that  John  was  dead  at  the  date  of  the  attachment,  and  that  William  was  a 
non-resident;  that  they  were  infants  when  they  executed  the  bond  on 
which  the  judgment  aforesaid  was  rendered. 

Was  the  first  certiorari  proper  ?  Is  the  dismissal  thereof  a  bar  to  the 
second  certiorari  f 

The  first  certiorari^  if  for  reversal,  was  not  proper ;  a  writ  of  error  lay 
for  the  correction  of  any  error  in  the  proceedings.  The  judgment  on  the 
attachment  is  a  judgment  in  the  common-law  form.  A  certiorari  for  rever- 
sal only  lies  in  such  cases  where  special  jurisdictions  are  exercised,  difier- 
ing  from  the  common-law  forms,  and  acting  under  the  directions  of  the 
law  which  constitutes  them,  as  justices  acting  for  the  removal  of  paupers 
and  in  such  like  cases ;  or  other  commissioners  acting  as  directed  by  some 
statute.  Their  orders  or  sentences  are  not  recognized  as  common-law 
judgments.  They  are  not  introduced  by  an  ideo  comideratum  est;  but  in 
the  form  prescribed  in  the  statute. 

[101]  Nor  was  the  first  certiorari  in  this  case  proper,  as  a  substitute  for 
an  appeal  when  prevented  or  frustrated  by  fraud  or  accident.  For  there 
the  judgment  is  superseded  only  so  far  as  a  regular  appeal  would  have 
superseded  it.  The  party  using  it  for  this  purpose  must  not  postpone  his 
application  to  an  unreasonable  period.  A  judgment  not  appealed  from, 
nor  attempted  to  be  appealed  from,  becomes  exempt  from  being  superseded 
after  the  term  is  over  when  the  appeal  should  have  been  moved  for.  If 
an  appeal  was  attempted  or  defeated,  then  it  may  be  superseded,  as  an 
appeal  would  have  superseded  it  by  certiorari  removing  it  to  that  term  of 
the  Superior  Court  to  which  an  appeal  would  have  removed  it,  or  perhaps 
to  the  next  term  afler,  if  any  unavoidable  obstacle  hindered  a  removal  to 
the  first  term.  Judgments  would  be  very  infirm  and  unstable  if  they  could 
be  removed  without  limitation  of  time  by  certiorari^  and  new  trials  be 
granted  upon  them  on  affidavits.  For  new  trials  might  thus  with  great 
facility  be  procured  when  the  evidence  upon  which  they  were  rendered 
became  extinct  or  not  to  be  produced.  What  judgment  could  stand  if  this 
were  allowable  ?  The  law  would  prohibit  a  reversal  by  writ  of  error 
where  the  veracity  of  a  record  might  be  proceeded  upon,  and  at  the  same 
time  permit  it  to  be  set  aside  by  a  mere  affidavit  Nothing  could  be  more 
pernicious.  He  who  obtains  judgment  and  receives  money  under  it,  would 
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be  for  ever  liable  to  refand  it,  when  his  evidence  was  lost  by  death,  removal, 
accident,  or  time.  Matters  of  record  of  the  highest  solemnity  would  thus 
be  invalidated  by  a  simple  affidavit  for  procuring  the  certiorari  made  by 
the  party  procuring  it.  The  practice  is,  (however  erroneous)  not  to  dis- 
miss it  on  counter  affidavits,  if  enough  is  stated  and  sworn  to,  to  render 
it  probable  that  a  new  trial  ought  to  be  granted.  A  certiorari  obtained  for 
this  latter  purpose  ought  to  be  a  bar  to  the  second  certiorari  for  the  same 
purpose,^  otherwise  verbal  [102]  allegations  against  the  judgment  might 
be  brought  forward  ad  infinitum,  A  substitute  for  the  appeal  would  be 
made  to  effect  purposes  which  an  appeal  itself  never  could.  Every  certi' 
orari  of  this  sort  should  be  supported  by  an  allegation,  stating  a  disappoint- 
ment in  obtaining  the  appeal  at  the  time  prescribed  by  law. 

Both  writs  of  certiorari  were  properly  dismissed. 

Affirm  the  Judgment  of  the  Circuit  Court. 


Carthage.    June  Term,  1817. 
JOURDAN  V.  BARRY. 

The  action  upon  an  apprentice  bond,  onder  1702,  5,  20  (see  Code,  2666-2668),  and  recovexy, 
are  in  the  name  of  the  chainnan  of  the  County  Court,  but  the  interest  is  in  the  apprentice, 
and  the  moment  the  money  is  collected  the  right  to  it  vests  in  him.  [By  the  Code,  the 
bond  is  payable  to  the  State,  and  may  be  sued  upon  by  the  party  aggrieved.] 

If  the  money  recovered  on  the  bond  be  collected  by  the  attorney  who  prosecuted  the  suit,  it 
18  received  for  the  use  of  the  apprentice,  and  he  alone  can  sue  for  it  in  his  own  name. 

The  fact  that  the  recovery  in  a  case  is  for  less  than  the  amount  required  to  confer  jurisdiction, 
does  not  show  a  want  of  jurisdiction,  for  it  might  have  been  reduced  by  set-off.  [See 
Martin  «.  Carter,  1  T.  489;  Covington  «.  Neilson,  6  Y.  476;  Ross  v.  Jackson,  Cooke,  406.] 

In  Error.  —  Whtte,  J.  —  This  was  an  action  of  indebitatus  assumpsit 
brought  by  the  plaintijQT  against  the  defendant  in  the  County  Court  of  Sum- 
ner, wherein  the  plaintiff  counted  for  moneys  had  and  receiyed  by  the 
defendant  to  his  nse.  The  defendant  pleaded  the  general  issue  and  set-off. 
Upon  the  trial  of  the  issue,  the  following  case  appeared.  That  one  D.  C, 
an  infant,  in  the  State  of  North  Carolina,  in  the  county  of  Bertee,  was 
bound  an  apprentice  to  one  William  Edwards  to  team  the  trade  of  a  black- 
smith, by  bond  pursuant  to  the  Act  of  Assembly,  1762,  which  bond  was 
given  to  Pugh,  the  then  chairman  of  said  court  of  Bertee,  and  his  successors 
in  office ;  that  the  present  plaintiff  is  his  successor.  That  Edwards  removed 
into  this  State,  Sumner  county,  and  that  D.  C,  as  the  party  injured  by 
Redmond  D.  Barry,  his  attorney,  brought  suit  upon  said  bond,  to  recover 
damages  sustained  by  him  in  consequence  of  the  breach  of  the  covenant 
contained  in  the  condition  thereof  by  the  said  William  Edwards,  and  judgr 

^  Okioinal  Notb.  —  ITnlesa  in  cases  where  a  dismission  takes  place  without  a  fair 
and  fall  examination  of  the  fiicts  stated  in  it  [Sed  qu.  as  to  this  qualification,  see 
the  cases  cited  in  second  head  note. — Ed.] 
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ment  was  recovered  against  him  for  $350,  bj  way  of  damages,  for  the 
injury  sustained  by  said  Cooper,  for  which  an  execution  issued ;  and  upon 
the  execution  it  appeared  by  the  receipt  of  the  plaintiff's  attorney,  the 
present  defendant,  [103]  that  he  received  the  money ;  upon  this  case  the 
defendant  submitted  it  to  the  judge  to  charge  the  jury  that  if  they  found 
the  fact  of  payment  of  the  amount  of  said  sum  in  said  execution,  or  any 
part  thereof  made  by  him  to  the  said  David  Cooper,  or  his  agent  or  assignee, 
or  that  the  defendant,  Barry,  was  entitled  to  a  set-off,  to  the  amount  of  the 
said  sum  in  the  said  execution  specified,  or  against  said  Cooper  or  his 
assignee,  or  to  retain  by  way  of  set-off  any  less  sum,  that  the  same  would 
be  competent  in  law  to  discharge  the  defendant  according  to  the  sum  as 
they  might  so  find.  But  the  Court  charged  and  instructed  the  jury  other- 
wise, that  the  said  Jourdan  had  a  right  to  receive  the  said  money  from  the 
defendant,  and  could  maintain  an  action  for  the  recovery  thereof.  Upon 
which  the  jury  found  a  verdict  for  the  plaintiff  in  the  sum  of  $30.  To  the 
charge  of  the  judge  the  defendant  excepted,  and  his  misconception  of  the 
law  is  one  of  the  errors  assigned.  The  other  is,  that  the  County  Court 
had  not  jurisdiction,  the  sum  given  by  the  jury  being  under  $50.  In 
determining  the  question  on  the  first  error  assigned,  it  is  only  necessary  to 
advert  to  the  Act  of  1762,  and  discover  the  intention  of  the  legislature,  and 
the  object  it  had  in  view.  The  legislature  had  the  benefit  of  orphans  of 
a  certain  description  in  view,  and  they  wished  to  substitute  in  the  place 
of  the  natural  guardian  of  which  they  had  been  deprived,  another  that 
would  as  far  as  possibly  in  their  power,  answer  .the  purposes  of  the  substi- 
tution. The  County  Court  was  appointed  by  the  legislature,  and  they 
directed  in  certain  cases,  as  when  such  orphan's  estate  is  of  so  small  value 
that  no  .person  will  educate  and  maintain  him  for  the  profits  thereof,  he 
shall  be  bound  apprentice,  &c.,  and  the  manner  of  doing  it  by  which  the 
contract  should  be  evidence,  was  by  bond  given  to  the  chairman  of  the 
Court  and  his  successors,  by  the  person  to  whom  the  orphan  was  bound. 
This  bond  was  intended  to  secure,  for  the  benefit  of  the  orphan,  the  faithful 
performance  of  the  contract  on  the  part  of  the  obligor ;  and  that  the  duties 
[104]  therein  undertaken  by  the  master  should  be  well  and  truly  dis- 
charged by  him.  In  case,  however,  this  should  not  be  complied  with,  the 
legislature  directs  that  the  bond  may  be  put  in  suit  by  any  person  injured, 
who,  at  his  costs  and  charges,  may  prosecute  a  suit  thereon,  in  the  name  of 
the  chairman  and  his  successor,  and  recover  all  damages  that  he  may  sus- 
tain by  the  breach  of  the  covenant  therein  contained.  Who  is  the  party 
here  within  the  purview  of  the  act  as  injured  ?  The  apprentice,  surely ; 
and  the  action  is  given  to  him  and  at  his  costs  may  be  prosecuted,  and  the 
recovery  is  for  the  damages  sustained  by  him,  of  course,  for  his  use  and  not 
for  the  use  of  the  chairman  of  the  Court,  or  for  the  use  of  the  county.  The 
action  and  recovery  is  in  the  name  of  the  chairman  as  trustee  ;  this  is  the 
form,  but  the  substymtial  interest,  and  the  legal  interest  also,  as  I  conceive, 
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is  in  the  orphan.  This  fonn  is  directed  by  the  act,  and  it  must  be  pursued, 
until  a  recovery  is  had.  It  is  then  no  longer  directed,  nor  is  it  necessary ;  for, 
after  the  recovery  and  the  execution  satisfied,  the  object  in  view  by  the 
Act  of  Assembly  is  attained.  And  the  sum  recovered  being  for  the  use  of 
the  party  injured,  which  I  conceive  to  be  the  orphan  or  his  personal  repre- 
sentative, under  this  act,  the  moment  it  is  received  vests  the  legal  right 
thereto  in  such  orphan ;  and  in  case  the  money  is  received  by  the  attorney 
of  the  orphan  in  fact  or  in  law,  it  is  received  for  the  use  of  the  orphan,  and 
the  legal  interest  therein  is  in  the  orphan.  After  the  satisfaction  of  the 
execution  in  the  present  case  upon  the  former  suit  by  Edwards,  he  was 
discharged ;  and  ader  the  same  act  (or  at  all  events  the  receipt  of  the  money 
thereon  by  the  attorney)  the  agency  of  the  chairman  in  the  business  was 
at  an  end.  He  was  functus  officio  with  regard  to  the  transaction  under 
the  Act  of  Assembly,  and  in  regard  to  any  future  question  that  mighty 
in  consequence  of  the  receipt  of  the  money,  be  brought  forward.  From 
this  view  of  the  case  it  was  certainly  [105]  competent  for  the  defence 
of  Barry  in  an  action  for  money  had  and  received  by  him  to  the  use  of  the 
chairman,  to  prove  as  against  him,  Jourdan,  the  receipt  of  it,  by  the  former 
suit  after  execution,  as  attorney  of  Cooper.  For  by  the  act  the  recovery  in 
that  suit  was  not  for  the  use  of  Jourdan,  but  for  the  use  of  Cooper.  Upon 
the  second  error  assigned,  I  cannot  perceive  that  the  question  of  jurisdic- 
tion can  come  before  the  Court  in  the  present  case,  for  before  the  amount 
of  a  recovery  can  be  examined  in  this  point  of  view,  it  must  be  admitted 
that  something  in  this  form  of  action  in  the  present  case  was  due,  and 
could  be  recovered ;  and  from  the  opinion  upon  the  error  examined,  this 
action  cannot  be  supported,  of  course  nothing  can  be  recovered.  The 
opinion,  therefore,  is,  that  the  Circuit  Court  misconceived  the  law  in 
their  charge  to  the  jury  upon  the  trial  of  this  case. 

BoANE  J.  —  This  is  an  action  of  assumpsit  prosecuted  in  the  name  of 
Jourdan  for  the  use  of  David  Cooper,  in  the  Circuit  Court  of  Sumner, 
against  the  then  defendant  Barry,  for  money  had  and  received.  The  pleas 
are  non-assumpsit,  and  set-off.  Several  trials  were  had,  and  verdicts  for 
the  plaintiff.  The  first  for  $449  in  the  County  Court;  the  second  for  $496 
in  the  Circuit  Court ;  the  third  for  $282,  and  at  the  last  trial  the  plaintiff 
had  a  verdict  for  $30.20.  On  this  trial  a  bill  of  exceptions  was  tendered, 
which  states  in  substi^nce,  that,  on  the  trial,  the  plaintiff's  counsel  gave  in 
evidence  the  record  of  a  judgment  recovered  for  $350  and  cost,  in  the 
name  of  the  present  plaintiff  Jourdan,  as  chairman  of  the  County  Court  of 
Bertee,  for  the  benefit  of  David  Cooper  against  William  Edwards,  which 
suit  was  founded  on  an  indenture  of  apprenticeship  made  between  F.  Pugh, 
the  former  chairman  of  Bertee  and  Edwards,  binding  [106]  David  Coop- 
er to  said  Edwards  as  apprentice.  The  present  plaintiff  in  error,  Barry, 
prosecuted  that  suit  to  judgment,  execution  was  issued,  and  the  moneys 
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paid  over  to  Barry  the  attorney,  for  the  plaintiff  in  that  canse.  On  the 
part  of  the  defendant,  it  was  prayed  that  David  Cooper,  for  a  valuable  con«> 
sideration,  transferred  his  right  of  action  contained  in  the  indentures  to 
John  Cooper,  who  employed  Redmond  D.  Barry,  as  attomey-at-law,  to 
bring  suit  in  the  name  of  said  Jourdan  as  chairman  of  said  Bertee  County 
Court,  and  that  said  Barry  recovered  judgment  and  received  the  money  as 
attorney  for  John  Cooper. 

The  counsel  for  the  defendant  below,  prayed  the  Court  to  instruct  the 
jury  that  the  moneys  levied  on  the  execution  were  the  moneys  of  David 
Cooper  or  his  assignee,  and  not  the  moneys  of  said  Joseph  Jourdan ;  and 
that  the  reception  thereof  by  the  defendant  was  not  a  reception  of  the 
moneys  of  Joseph  Jourdan,  so  that  the  present  action  could  be  maintained  in 
the  name  of  said  Jourdan.  But  the  Court  instructed  them  otherwise,  and 
stated  to  them  that  the  said  Jourdan  had  a  right  to  receive  said  money 
from  said  defendant,  and  could  maintain  an  action  for  the  recovery  thereof. 

The  errors  assigned  are,  first,  that  the  County  Court  of  Sumner  in  which 
the  suit  was  commenced  had  not  jurisdiction  of  the  sum  for  which  the 
judgment  was  rendered.  Secondly,  that  the  judge  erred  in  his  charge  to 
the  jury.  On  the  first  error  it  is  sufficient  to  observe  that  the  jurisdiction 
of  the  Court  is  not  made  solely  to  depend  on  the  amount  of  the  verdict. 
The  nature  of  the  demand  is  also  to  be  taken  into  consideration.  In  this 
case  the  amount  demanded  is  $350,  and  from  the  testimony  reported  in  the 
bill  of  exceptions,  it  appears  that  sum  was  received.  The  pleas  are  non- 
assumpsit  and  set-off.  The  record  does  not  show  how  the  sum  was  reduced 
by  proof  to  $80.20,  so  that  we  cannot  say  it  was  by  direct  pajrment  on  that 
account,  it  might  have  been  by  a  £107]  set-off  under  the  plea.  No  error 
appears  in  the  record  on  this  point. 

It  is  alleged  that  the  Court  erred  in  the  charge  to  the  jury.  The  first 
judgment  was  recovered  in  the  name  of  Jourdan,  chairman  of  the  Court, 
for  the  use  of  David  Cooper,  the  party  injured.  The  money  was  received 
by  Barry,  the  attorney  for  the  plaintiff  in  that  action.  This  suit  is  prose- 
cuted in  the  same  name  as  the  former,  that  is,  in  the  name  of  Jourdan  for 
the  use  of  David  Cooper ;  and  the  only  question  arising  on  this  record  is, 
whether  it  be  error  to  prosecute  this  suit  in  the  same  form  as  the  first,  or 
whether  it  ought  to  have  been  brought  in  the  name  of  the  party  beneficially 
interested. 

The  Act  of  1762,  c  5,  §  20,  directs  the  manner  in  which  indentures 
for  binding  apprentices  are  to  be  taken,  and  the  manner  in  which  suit  la  to 
be  brought  thereon.  A  counterpart  is  to  remain  in  the  clerk's  office  for 
the  benefit  of  the  apprentice,  and  any  person  injured  may,  at  his  proper 
cost  and  charges,  prosecute  a  suit  thereon  in  the  name  of  the  chairman  or 
his  successors,  and  recover  all  damages  by  reason  of  a  breach  of  the  cove- 
nant, &C.  If  judgment  pass  for  the  master,  he  shall  recover  costs.  From 
the  phrasedogy  of  this  section  of  the  act,  the  chairman  can  only  be  consid- 
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Mred  a  nominal  party ;  he  does  not  prosecute  the  suit ;  he  is  not  entitled  to 
any  part  of  the  sum  recovered,  nor  would  he  be  liable  to  pay  costs  in  case 
a  verdict  should  pass  for  the  master.  The  law  does  not  direct  this  bond 
to  be  assigned  to  the  party  injured,  as  in  case  of  administration  and  some 
other  bonds.  When  judgment  is  had  in  the  name  of  the  chairman,  execu- 
tion must  necessarily  issue  in  the  same  form ;  and,  if  it  should  be  necessa- 
ry, proceedings  against  bail  must  be  in  the  same  manner ;  and,  in  short,  all 
proceedings  necessary  to  a  recovery  of  the  money  must  be  in  the  same 
name.  But  where  the  money  recovered  is  paid  over  to  the  attorney  of  the 
person  who  prosecutes  the  [108]  suit  it  is  a  payment,  and  puts  an  end  to 
the  suit ;  the  effect  of  it  is  attained.  If  the  attorney  fails  to  pay  over  the 
money  thus  received  to  his  client,  he  is  liable,  in  an  action  for  money  had 
and  received.  But  the  chairman  of  the  Court  can  have  no  agency  in  this 
suit,  either  nominally  or  otherwise.  It  ought  to  be  brought  in  the  name 
of  him  who  would  be  authorized  to  receive  the  money.  Suppose  Cooper 
had  given  any  other  person  a  power  to  receive  the  money  from  the  sheriff 
or  clerk ;  and  he,  after  the  receipt  thereof,  had  failed  to  pay  it  over ;  could 
a  suit  be  maintained  in  the  name  of  Jourdan  to  recover  the  money  ?  It 
could  not ;  and  I  do  (not?)  conceive  that  the  receipt  of  the  money  would  be 
considered  as  received  to  the  use  of  Cooper  and  not  of  Jourdan. 

Under  these  impressions,  I  believe  the  charge  of  the  judge  was  incorrect 
in  stating  that  Jourdan  had  a  right  to  receive  the  money  from  the  defendant* 
And  that  the  judgment  on  this  ground  ought  to  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  But,  as  no  error  appears  except  what  occurred 
at  the  trial,  and  it  appears  by  the  record  that  two  new  trials  had  been 
granted  to  the  defendant  in  this  cause,  the  Grcuit  Court,  if  it  had  been 
moved  for  another,  perhaps  could  not  have  granted  a  third  consistently  with 
the  Act  1801,  c  6,  §  59. 

The  power  of  this  court  to  direct  a  fourth  trial,  under  those  circum- 
stances, has  not  been  decided  on  so  far  as  I  recollect  On  this  point, 
therefore,  we  will  advise  till  next  term. 


Oarthage.   June  Term^  1817. 

ROUNDTREE  v.  TIBBS. 

The  plaintiff  cannot  object  to  the  competency  of  a  witness  on  account  of  interest,  as  that  he 
Is  surety  for  the  prosecution  of  the  suit,  whom  he  has  first  called  and  examined. 

So,  if  the  defendant  call  for  the  plaintiff's  book  and  only  inspect  it,  he  thereby  makes  it  evi- 
dence, and  the  plaintiff  may  use  it. 

JBrror. — Per  Curiam.  William  Tibbs  was  called  by  the  plaintiff  to 
prove  a  part  of  his  case.  The  defendant  afterwards  swore  him,  and  the 
plaintiff  objected  that  he  was  surety  for  the  prosecution  of  the  suit. 
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PL09]  The  plaintiff  has  called  on  him  as  a  competent  witness,  and  as  such 
has  examined  him.  That  is  an  affirmance  on  his  part  that  his  testimony  is 
worthy  to  have  weight  in  that  cause.  He  cannot  afterwards  discredit  him, 
or  say  he  is  unfit  to  be  received  as  a  witness  as  being  interested.  Phillips, 
111,  112  ;  Tay.  14.  Kthe  defendant  call  for  the  plaintiff's  book  and  only 
inspect  it,  he  thereby  makes  it  evidence,  and  the  plaintiff  may  then  use  it 
The  Court  erred  in  rejecting  the  testimony.  Reverse  the  judgment  and 
remand  the  cause  for  trial. 


Carthage.    June  Term,  1817. 
OVERTON,  ASSIGNEE  OF  ANDERSON,  v.  CRABB. 

A  plea  which  is  a  direct  denial  of  what  is  stated  in  the  declaration,  though  in  affirmatiTe 
words,  should  conclude  to  the  countiy.    [Ace.  Calhoun  v.  Lillard,  4  Hay.  66.] 

A  party  is  entitled  to  amend  his  plea  after  demurrer,  upon  affidavit  that  his  plea  is  true;  and 
if  he  has  been  denied  this  below,  he  will  be  allowed  it  in  the  Court  of  Errors.  [Ace.  Cal- 
houn V.  Lillard,  4  Hay.  66;  Henderson^s  Adm*r  v.  King,  4  Hay.  97,  98.] 

In  Error,  — Per  Curiam.  This  was  an  action  of  covenant.  The  ques- 
tion is  concerning  the  conclusion  of  a  plea.  The  declaration  stated  that  the 
defendant  had  not  paid  $640,  the  one-half  of  the  price  of  lands  sold,  which 
by  his  covenant  he  was  boond  to  pay.  The  defendant  pleaded. performance, 
and  this  he  was  ready  to  verify.  Being  a  direct  denial  of  what  is  stated  n 
the  declaration  it  should  have  concluded  to  the  country.  It  is  the  matter 
and  not  the  words  that  is  to  be  considered,  for  the  matter,  which  is  negative 
to  that  in  the  declaration,  is  expressed  in  affirmative  words.  Still  it  is  a 
denial,  and  should  tender  an  issue  by  concluding  to  the  country.  The  Cir- 
cuit Court  ought  to  have  given  leave  to  amend  if  the  defendant  could  show 
that  the  plea  is  probable,  so  now  that  leave  must  be  given  if  it  can  be  satis- 
factorily shown  that  the  plea  is  true,  otherwise  judgment  to  be  entered  for 
the  plaintiff. 

Carthage.   June  Term,  18i7. 
THE    STATE  v.  REYNOLDS. 

Neither  a  writ  of  error,  nor  appeal  in  the  nature  of  a  writ  of  error,  lies  for  the  State  in  a 
criminal  case  after  a  verdict  of  acquittal.  [Ace.  State  t;.  Solomons,  6  Y.  860;  State  v. 
Curie,  Meigs,  190;  Campbell  v.  State,  9  T.  888;  Esmon  v.  State,  1  Sw.  14;  Martin  9. 
McKnight,  1  Tenn.  884,  qui  tarn  case.] 

[HO]  In  Error,  —  Per  Curiam,  Reynolds  was  indicted  of  perjury,  and 
the  cause,  having  been  removed  for  trial  to  Sumner  Circuit  Court,  was  tried 
there.  Evidence  was  rejected  which  the  solicitor  thought  should  have  been 
received.  The  jury  found  the  defendant  not  guilty,  and  the  solicitor  appealed 
in  behalf  of  the  State  to  this  court  This  court  is  of  opinion  that  the  evi- 
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dence  so  rejected  ought  to  have  been  received.  But  we  are  also  of  opinion 
that  a  writ  of  error,  or  appeal  in  the  nature  of  a  writ  of  error,  will  not  lie 
for  the  State  in  such  a  case.  It  is  a  rule  of  the  common  law  that  no  one 
shall  be  brought  twice  into  jeopardy  for  one  and  the  same  offence.  Were 
it  not  for  this  salutary  rule,  one  obnoxious  to  the  government  might  be  har- 
assed and  run  down  by  repeated  attempts  to  carry  on  a  prosecution  against 
him.  Because  of  this  rule  it  is  that  a  new  trial  cannot  be  granted  in  a 
criminal  case  where  the  defendant  is  acquitted.  A  writ  of  error  will  lie 
for  the  defendant,  but  not  against  him.  This  is  a  rule  of  such  vital  impor- 
tance to  the  security  of  the  citizen  that  it  cannot  be  impaired  but  by  express 
words,  and  none  such  are  used  in  the  Act  of  1809,  c.  49,  §  26.  The  Acts 
of  1784,  c.  1,  §§  45, 63  relate  to  appeals  from  the  Court  of  Pleas  and  Quar- 
ter Sessions  to  the  Superior  Court,  and  do  not  apply  here.  Neither  does 
the  Constitution,  article  11,  §  10,  for  here  the  punishment  do^  not  extend 
to  life  or  limb.  The  whole  of  this  case  rests  upon  the  common-law  rule,  and 
no  legislative  provision  applies  to  it  but  the  Act  of  1809,  c.  49,  §  26,  and 
certainly  the  words  there  used  do  not  embrace  the  case :  '^  Writs  of  error 
shall  lie  from  the  respective  circuit  courts,  to  the  courts  of  errors  and' 
appeals,  and  it  shall  be  the  duty  of  the  judge,  on  application,  to  grant  such 
writ  of  error,  and  to  take  good  and  sufficient  security,  from  the  party  demand- 
ing the  same,  that  the  said  party  shall  prosecute*  his  writ  to  [111]  effect,  and 
answer  all  damages  and  costs  if  he  fail  to  make  his  plea  good.  '^  Who  is  to 
give  bond  for  the  State  ?  Who  is  to  sue  the  State  on  it  if  broken,  and  in 
what  court?  And  how  are  these  damages  for  a  failure  to  be  recovered. 
These  inquiries  show  clearly  that  civil  suits,  and  not  criminal  prosecutions 
with  appeals  upon  them  by  the  State,  are  intended.  But  indeed  it  is  suffi- 
cient for  the  purpose  of  this  determination  that  such  appeal  is  not  given  in 
any  dear  and  precise  terms,  without  which  it  is  not  to  be  presumed  that  a 
rule  of  so  much  consequence  to  the  welfare  of  the  people  was  meant  by  the 
legislature  to  be  discontinued.  It  is  our  duty,  as  faithful  expositors  of  the 
law,  to  preserve  it  from  all  encroachment  by  implication  or  construction,  for 
in  so  doing  we  guard  the  honor  and  the  peace  of  our  countrymen.  And  it 
is  our  duty  to  see  that  no  law  can  effect  its  dissolution,  but  one  expressed  in 
the  most  plain  and  unequivocal  terms ;  such  as  cannot  be  turned  by  construc- 
tion to  any  other  meaning. 

We  have  no  jurisdiction  over  this  appeal,  and  it  must  be  dismissed  from 
our  docket. 


Carthage.    June  Term,  1817. 
DOUGLASS  ET  AL.,  PETITIONERS,  v.  RAWLINS. 

In  order  to  make  the  laying  off  of  a  road  valid  under  1804, 1,  8  (see  Code,  1186),  the  record 
of  the  County  Court  must  show  that  a  majority  (or,  by  the  Code,  1188,  nine)  of  the  justices 
were  present,  both  at  the  laying  out  of  the  road  and  the  confirmation  of  the  jury^s  report; 
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and,  alflo,  that  the  jniy  was  sworn.  [Ace.  Ingram  v.  Wilson,  4  Hnm.  424.  Bat  by  1827, 
69, 2,  Code,  1191,  giving  an  appeal  in  road  cases,  the  fact  that  the  juiy  was  sworn  becomes, 
in  such  case,  ImmateriaL    Patton  v.  Clark,  9  T.  269,  citing  this  case.] 

Per  Owrianu  These  persons  petitioned  to  the  County  Court  for  a  road 
to  be  laid  out,  and  there  was  an  order  made  by  twenty-one  justices,  who  also 
appointed  the  jurors.  They  returned  the  road  as  laid  off,  but  it  is  not  stated 
in  their  return  that  they  were  sworn.  The  Court  confirmed  the  road,  not 
saying  in  their  record  how  many  justices  were  present. 

A  majority  must  be  present  at  the  confirmation  of  the  road,  and  the  jury 
must  be  sworn.  1804,  c  1,  §§  1,  3.  We  cannot  see  that  these  requisites 
have  been  complied  with. 

Reverse  the  judgment  of  the  Grcuit  Court,  and  quash  [112]  the  pro- 
ceedings of  the  County  Court,  and  the  petitioners  to  pay  costs. 
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CLAEKSVILLE.    JULY  TERM,  1817. 

ROANE,        ) 
WHYTE,       >•  Judges. 
HAYWOOD, ) 

JOHN  EDMINSON  v.  BAXTER  AND  MORELL. 

The  affidavit  of  a  juror  is  not  admissible  to  show  that  the  assessment  of  damages  was  made 
by  calculating  the  value  of  the  articles  at  the  port  of  delivery,  when,  under  the  charge  of 
the  Court,  it  should  have  been  the  value  at  the  port  of  reception.  [See  Norris  v.  State,  8 
Hum.  887,  where  the  cases  on  the  subject  are  reviewed.] 

In  an  action  against  a  carrier,  the  true  rule  for  the  assessment  of  damages  is  the  value  of  the 
goods  at  the  port  of  reception,  unless,  for  some  fault,  neglect,  or  misconduct  in  the  canier, 
justice  should  require  the  application  of  a  different  rule.  [See  Dean  17.  Yaccaro,  2  Head, 
488j  492,  where  this  case  is  cited.] 

It  is  a  good  ground  for  coming  into  equity  to  have  a  claim  ascertained  and  set  off  against  a 
judgment  at  law,  that  the  judgment  creditor  has  removed  from  the  State,  leaving  nothing 
out  of  which  satisfiiction  can  be  procured.  [Aco.  Brazelton  «.  Brooks,  2  Head,  194;  Smith 
V.  Ross,  8  Hum.  220;  Hough  v.  Chaffin,  4  Sn.  288.] 

Per  Ouriam,  The  defendants  sued  the  complainant  at  law,  and  recovered 
judgment  for  $357.60  for  freight  of  certain  casks  of  mm  brought  from  New 
Orleans  to  ClarksviUe,  whereupon  the  complainant  filed  this  bill  in  equity 
complaining  that  he  put  on  board  their  boat  at  Orleans  divers  casks  of  rum, 
and  that  after  great  delay  they  arrived  at  Glarksville,  when  176  gallons  of 
the  rum  were  missing,  and  were  not  delivered  by  them  to  the  complainant, 
for  which  they  ought  to  account,  but  had  given  no  credit  for  in  their  verdict 
and  judgment  against  him  for  the  freight  He  now  claims  it,  and  claimed 
it  on  the  trial  at  law,  and  pleaded  a  plea  for  its  admission,  but  the  Court  dis- 
allowed it.  He  states,  further,  that  the  defendants  are  not  in  this  State,  but 
have  withdrawn  from  it,  and  have  no  property  in  this  State,  nor  any  debts 
due  to  them.  The  answer  admits  the  loss  of  the  rum,  and  attributes  it  to 
the  insufficiency  of  the  casks,  and  to  their  not  being  painted.  He  states 
that  the  delay  in  the  voyage  was  caused  by  sickness  and  desertion  of  the 
crew.  This  court  ordered  a  trial  to  ascertain  whether  the  defendant  had 
complied  with  the  contract,  and,  if  not,  what  damages  they  ought  to  pay 
under  a  consideration  of  all  the  circumstances.  A  verdict  was  given 
August,  1815,  for  $357.60.  And  in  July,  1816,  one  of  the  jurors  made  an 
affidavit  in  this  court  stating  that  the  assessment  of  damages  was  made  by 
calculating  the  value  of  the  rum  at  Glarksville,  and  not  at  [113]  Orleans, 
the  port  of  reception.  And  now  many  questions  have  been  made  and 
argued  at  the  bar. 

The  first  question  is,  as  to  the  proceedings  to  set  aside  the  verdict  in  such 
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a  case.  Ought  it  to  be  set  aside  by  the  Circuit  Court ;  or  ought  there  to 
be  a  bill  of  exceptions  exhibiting  the  misdirections  of  that  court,  and  that 
brought  into  this  court  to  be  acted  upon  ?  Answer :  the  report  of  the  judge 
of  the  Circuit  Court,  where  the  jury  do  not  misconduct  themselyes,  oag^t 
to  accompany  the  verdict  into  this  court ;  if  there  be  any  matter  occarring 
in  the  Circuit  Court  which  raises  a  suspicion  in  his  mind  that  the  verdict 
ought  not  to  stand,  for  any  gross  misbehavior  of  the  jury,  the  Court  should 
set  aside  the  verdict  That  course  is  not  taken  in  the  present  instance,  but 
ought  to  be  observed  in  future.  This  court  will  now  look  into  the  record, 
and  if,  upon  that,  it  can  be  perceived  upon  what  principles  the  assessment 
was  made,  and  that  these  were  not  the  correct  ones,  will  rectify  the  mis- 
take. We  cannot  go  upon  the  ground  of  the  juryman's  affidavit  The  law 
wisely  rejects  the  affidavits  of  jurors,  to  avoid  the  danger  of  tampering  with 
them  after  the  verdict  is  pronounced ;  1  Term,  11,  and  other  subsequent  cases. 
The  derk  and  master  will  ascertain  the  fact,  to  our  satisfaction,  if  it  become 
needful  to  inquire  into  it 

Another  question  made  is,  as  to  the  jurisdiction  of  this  court  It  b 
said  if  it  be  legal  to  set  off  this  demand,  it  might  have  been  done  at  law ;  if 
illegal,  it  ought  not  to  be  done  here.  Answer :  such  is  the  situation  of  the 
defendants  that,  if  they  get  their  execution  satisfied,  the  complainant  very 
probably  will  never  get  satisfaction  of  them  because  of  their  removal,  and 
being  withdrawn  from  this  State  leaving  nothing  here  out  of  which  he  can 
procure  satisfaction.  This  court  will  interfere  to  prevent  mischief,  and  the 
injustice  which  would  otherwise  happen.  The  Court  proceeds  upon  the 
same  principles  as  a  court  of  law  proceeds  when  it  directs  one  judgment  at 
law  to  be  set  off  against  [114]  another.  Not  because  it  is  ordered  by  the 
act  for  allowing  set-offs,  but  because  it  is  natural  equity  that  a  defalcation 
shall  be  made  in  such  case. 

Another  question  is  as  to  the  proof.  It  is  said  this  verdict  might  have 
been  found  on  proof  of  conversion  of  the  rum  to  the  use  of  the  defendants 
or  their  crew,  or  other  unlawful  disposition  thereof.  Answer :  we  concur 
with  what  is  said  by  the  defendant's  counsel :  proof  beyond  the  allegations 
of  the  plaintiff's  bill  is  not  admissible,  and,  if  given,  was  illegal.  Such  facts, 
if  charged  and  proved,  might  have  subjected  the  defendants  to  a  different 
rule  for  the  assessment  of  damages.  2  Burr.  882, 1172;  2  Gould's  Esp. 
800;  3  Caines,  219;  2  Hay.  333;  4  Mass.  115.  Here  they  are  not 
charged,  and  it  is  to  be  presumed  were  not  proved  upon  the  assessment  of 
damages. 

Another  question  is.  By  what  rule  are  the  damages  to  be  assessed?  We 
are  of  opinion  that  the  true  rule  is  in  the  books  and  cases  just  cited,  name- 
ly, the  value  of  the  goods  at  the  port  of -reception,  unless,  for  some  fault  or 
neglect,  or  misconduct  in  the  carrier,  justice  should  require  the  applioatioa 
of  a  different  one.  The  case  stated  by  the  complainant's  counsel,  of  a  con* 
version  to  the  use  of  the  carrier,  after  arriving  at  the  port  of  delivery, 
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would  form  an  exception,  and  8o  would  other  cases  colored  with  an  equal 
and  deeper  tinge  of  culpability. 

Let  the  master  ascertain  and  report  to  this  court  to-morrow  morning  the 
amount  of  the  176  gallons  of  rum,  calculated  at  the  Orleans  and  also  at 
the  GlarksYille  value,  and  deduct  the  former  from  the  latter.  And  as  to 
the  balance,  when  ascertained,  let  the  injunction  be  perpetuated,  and  dis- 
solved as  to  any  surplus  above  it  And  let  the  defendants  pay  the  costs  of 
this  suit 

If  afler  the  correction  of  this  verdict  as  aforesaid,  and  allowing  for  the 
freight  recovered  by  the  defendants,  there  shall  remain  a  balance  of  the 
damages  [115]  assessed  to  be  paid  to  the  complainant,  let  there  be  a  de- 
cree for  the  payment  thereof  to  him  in  three  months  from  this  day,  with  the 
same  directions  concerning  costs  as  are  above  stated. 
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NASHVILLE.    AUGUST  TERM,  1817. 

ROANE,  ) 

WHYTE,         >•  Judges. 
HAYWOOD,   ) 

GORDON  V.  JOSLIN. 

If  two  persons  become  sureties  for  the  same  principal  In  the  puiohase  of  goods,  not  jointly, 
but  in  separate  moieties,  and  the  principal  afterwards,  being  in  fiiiling  circumstances,  places 
all  the  goods  in  the  hands  of  one  of  these  sureties,  upon  a  stipulation  to  pay  the  debt 
originally  contracted  for  the  goods,  the  assignment  will  be  held  to  be  in  trust  for  both 
sureties. 

In  Equity.  —  Whyte,  J.,  delivered  the  opiDion  of  the  Court  as  follows : 
— -  In  1808,  Pickering  and  Waller,  merchants  in  company,  purchased  goods 
of  Anderson.  On  the  first  of  January,  1809,  the  purchase-money  of  these 
goods  was  secured  to  Anderson  as  follows :  Pickering  gave  his  notes  for 
one  moiety  thereof  to  Anderson,  in  which  the  defendant  Joslin  was  his  se- 
curity and  co-obligor.  Waller,  with  General  Overton  as  his  security  and  co- 
obligor,  gave  his  notes  for  the  other  moiety  to  Anderson.  Some  time  after 
this  it  was  agreed  between  Pickering  and  Waller  that  the  latter  should 
withdraw  from  the  business,  and  transfer  his  interest  to  Pickering,  who  took 
upon  himself  the  sold  liability  for  and  payment  of  the  debts.  Pursuant  to 
this  arrangement,  Waller's  notes,  in  which  General  Overton  was  surety 
were  cancelled,  and  Pickering  gave  other  notes  with  the  complainant  as 
security  and  co-obligor  in  like  sums  and  dates,  for  Waller's  moiety,  became 
sole  owner,  and  carried  on  the  business  in  his  own  name.  In  the  month  of 
March,  1811,  Pickering,  having  neglected  his  business  and  not  [116]  paid 
the  debts  due  to  Anderson,  at  the  instance  of  Joslin  entered  into  certain 
articles  of  agreement  and  copartnership  with  him  under  seal,  in  which  is 
the  following  clause :  '*  It  is  further  agreed  between  the  said  Joslin  and 
Pickering  that  Joslin  is  to  take  into  his  possession  all  the  debts  due 
by  note  or  otherwise  to  the  late  firm  of  John  T.  Pickering  for  collection, 
together  with  all  the  produce  taken  by  said  Pickering  in  dischar^ng  the 
debts ;  to  wit,  cotton,  hemp,  &c.,  the  precise  amount  of  which  will  be  as- 
certained hereafter ;  all  of  which  the  said  Benjamin  Joslin  hereby  binds 
and  obliges  himself,  his  heirs,  &c.,  to  appropriate  to  the  use  of  said  Picker- 
ing, by  discharging  the  debt  originally  contracted  by  Pickering  and  Waller 
with  John  Anderson,  of  Nashville.**  The  bill  charges  that  Pickering  de- 
livered up  to  the  defendant  all  the  goods,  bonds,  accounts,  and  other  prop- 
erty for  the  uses  of  the  partnership  created  by  the  said  articles,  and  in 
pursuance  thereof  and  that  the  defendant  sold  and  disposed  of  part  of  the 
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goods  and  other  articles  of  property,  collected  the  debts,  &c,  and  in  conse- 
quence thereof  the  complainant  contends  that  Joslin,  the  defendant,  is  bound 
to  paj  off,  discharge,  and  satisfy  the  whole  of  said  debt,  due  from  Pickering 
to  Anderson,  by  the  notes  aforesaid,  as  well  those  in  which  complainant  is 
surety  as  those  in  which  defendant  is  surety,  upon  two  grounds :  first,  by 
the  express  stipulation  of  the  articles;  secondly,  that,  under  the  foregoing 
circumstances,  Joslin,  in  a  court  of  equity,  will  be  considered  as  trustee  for  the 
complainant,  he  having  been  compelled  to  pay  the  notes  in  which  he  was  se- 
curity for  Pickering  out  of  his  own  proper  funds  by  suits  in  law,  &c.,  and 
therefore  prays  an  account  of  the  goods,  debts,  and  other  property  of  the 
firm  of  Benjamin  Joslin  &  Co.,  &c  The  answer  of  Joslin  denies  that  the 
partnership  of  Benjamin  Joslin  &  Co.  was  formed  with  any  other  view 
than  securing  the  money  the  defendant  was  liable  to  pay  as  security  to 
[117]  Anderson  aforesaid,  and  that,  if  the  articles  of  the  copartnership 
warrant  such  a  construction  as  that  the  debt  due  by  the  complainant  to 
Anderson  should  be  provided  for  by  them,  it  was  not  the  intention  of  the 
parties ;  and,  answering,  denies  that  from  the  goods,  bonds,  &c,  received 
from  Pickering,  he  has  received  money  enough  to  pay  off  the  notes  in 
which  he  himself  was  surety,  or  any  of  them. 

The  first  question  submitted  for  the  opinion  of  the  Court  is  upon  the  true 
construction  of  the  articles  aforesaid,  whether  thereby  the  debts  secured  to 
Anderson  by  the  notes  of  Joslin  are  only  contemplated  by  them,  or  whether 
the  debts  secured  to  Anderson  by  the  complainant's  notes,  as  well  as  the 
defendant's,  are  included.  The  articles  form  a  partnership  between  the  de- 
fendant and  Pickering,  and  Joslin  is  to  take  into  his  possession  debts,  prod- 
uce, &&,  which  he  thereby  binds  and  obliges  himself  to  appropriate  to  the 
use  of  said  Pickering  by  discharging  the  debt  originally  contracted  by 
Pickering  &  Waller  with  John  Anderson.  What  debt  was  originally  con- 
tracted by  Pickering  and  Waller  with  Anderson  ?  The  debt  for  the  goods 
surely  that  attached  to  them  by  the  purchase.  In  point  of  &ct,  and  in  the 
nature  of  the  case,  there  is  no  other  debt.  There  were  not  two  purchases 
made  by  those  parties,  Pickering  and  Waller,  from  Anderson.  It  was  one 
entire  transaction,  it  is  not  pretended  otherwise.  The  debt  here  referred 
to  must  therefore  I  think  apply  to  the  purchase  of,  and  mean  the  price  of, 
the  goods.  To  make  the  expression  '^  debt  originally  contracted  by  Pickering 
and  Waller  with  John  Anderson  **  apply  to  the  transaction  of  the  Ist  of  Jan- 
uary, 1809,  of  giving  notes  for  the  price  of  the  goods,  and  which  constituted 
the  evidence  and  security  of  the  original  debt,  and  not  the  evidence  and 
security  of  a  debt  then  created,  otherwise  than  what  the  giving  the  notes 
did,  and  thus  endeavor  to  restrict  it  to  the  moiety  for  which  Joslin  was 
bound,  is  neither  warranted  by  [118]  the  terms  of  the  articles  nor  the  rea- 
son of  the  transaction.  It  is  not  warranted  by  the  terms  of  the  articles,  for, 
in  endeavoring  to  do  so,  the  notes  given  the  1st  of  January,  1809,  must  be 
called  a  debt,  if  so,  what  do  they  say  ?  We,  Pickering  and  Joslin,  promise 

20  805 


118, 119  Haywood's  reports,  vol.  nr. 

to  pay  John  Anderson ;  this  is  their  import ;  Pickering  and  Joslin  are  debt- 
ors, in  form,  to  Anderson,  creditor.  By  the  terms,  then,  this  is  not  a  debt 
of  Pickering  and  Waller,  but  of.  Pickering  and  Joslin.  But  suppose  this 
moiety  of  Joslin's  to  be  called  a  debt,  and  a  debt  too  of  Pickering  and  Wal- 
ler's instead  of  Pickering  and  Joslin,  what  is  to  be  done  with  the  word 
^  originally  "  ?  It  must  have  some  meaning,  and  every  instrument  is  to  be 
construed  so  that  the  whole  and  every  part  of  it  may  take  effect  if  possible,  and 
that  there  be  no  word  but  what  may  operate  in  some  shape  or  other, ''  Nam 
verba  debent  inteUigi  cum  effectu,  ut  res  magis  valeat  quam  pereaiJ'  2  Bl. 
Com.  383.  Giving  the  word  "  originally  "  then  a  meaning  in  these  arti- 
cles, it  fixes  the  debt  to  the  purchase  of  the  goods ;  the  debt  is  measured  by 
the  price  of  them,  and  not  by  a  part  of  the  price.  ^^  Debts  originally  con- 
tracted" excludes  the  subsequent  regulation  of  January,  1809,  expressly  by 
its  import,  and  negatives  in  plain  language  the  defendant's  construction,  and 
assumed  this  last  as  its  correlative  from  the  nature  of  the  whole  transaction. 
Again,  supposing  the  expression,  "  debt  originally  contracted  by  Pickering 
and  Waller  with  John  Anderson,"  has  reference  to  the  notes,  and  includes 
in  its  terms  Pickering  and  Joslin's  notes,  what  exists  to  exclude  their  twin 
brethren,  Pickering  and  Gordon's  notes,  from  the  same  benefit ;  that  is, 
from  being  a  debt  originally  contracted  by  Pickering  and  Waller  with  John 
Anderson  also  ?  They  have  the  same  origin,  the  purchase  of  the  goods ;  the 
same  subject-matter,  the  price  of  the  goods ;  the  same  extent  of  liability, 
each  one-half  the  purchase-money  ;  the  same  object  in  view,  the  security  of 
the  creditor,  Anderson.  Their  affinity  is  [119]  still  further  promoted  by 
having  one  of  the  original  contracting  parties  to  the  purchase  party  to  all 
of  them  as  principal  obligor.  Secondly,  to  restrict  this  expression,  ^'  origi- 
nally contracted  by  Pickering  and  Waller  with  John  Anderson,"  to  the 
debt  of  Joslin  is  not  warranted  by  the  reason  of  the  transaction.  Picker- 
ing is  in  declining  circumstances ;  he  has  wasted  the  goods,  and  is  contin- 
uing to  waste  them,  he  is  a  great  defaulter,  having  paid  no  part  of  the 
purchase-money  on  the  instalments,  which  are  all  due  and  his  securities 
sued  on  them.  Conscious  of  all  these  things,  and  that  his  habits  forbid  him 
better  hope  in  future,  at  the  application  of  Joslin  he  surrenders  all  up 
to  him,  and  enters  into  the  articles  by  which  Joslin  binds  himself  "  to  appro- 
priate to  the  use  of  the  said  Pickering  by  discharging  the  debts  originally 
due  from  Pickering  and  Waller  to  John  Anderson."  Pickering  was  bound 
to  pay  the  whole  debt  by  specialty ;  he  was  a  party  to  the  notes  in  which 
Gordon  was  co-obligor,  as  well  as  those  in  which  Joslin  was  co-obligor,  and 
the  aggregate  constituted  the  debt  originally  due  by  Pickering  and  Waller 
to  John  Anderson  ;  to  wit,  the  price  of  the  goods.  If  the  appropriation  was 
to  be  to  his  use  for  the  purpose  of  discharging  him  from  the  debt,  what  rear 
son  for  confining  the  use  to  a  part  of  it  only  ?  Why  stop  short  of  the  extent 
of  his  liability  ?  The  defendant  Joslin  got  the  whole  fund  which  Picker- 
ing had  to  discharge  these  notes,  and  no  good  reason  can  be  assigned  why 
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he,  Pickering,  should  wish  Joslin  to  hold  in  a  different  manner  from  what 
he  "himself  held.  Pickering,  as  an  honest  man,  ought  not  to  have  made  any 
disposition  of  the  property  to  assist  one  of  these  creditors  to  the  prejudice 
of  the  other ;  he  was  equally  liable  in  conscience  to  the  claims  of  both ;  they 
were  both  meritorious  as  to  him,  and  similarly  circumstanced,  and  there- 
fore no  reason  for  giving  a  preference.  Morality  forbade  it  And  we  cannot 
therefore,  from  the  reason  of  the  transaction,  be  induced  to  think  [120]  that 
the  meaning  of  these  articles  was  to  prefer  the  claim  of  the  defendant  to 
that  of  the  plaintiff;  but  that  the  true  meaning  of  them  was  to  constitute  a 
fund  for  the  discharge  of  both. 


Kashville.    August  Term,  1817. 
SAPPINGTON  V.   HILL   ET  AL. 

An  entiy  may  be  sorvejed  in  a  square  or  oblong;  and  if  snch  are  the  calls  of  an  entiy  that  a 
section  is  to  be  included  which  diverges  from  a  sqaare  or  oblong,  then  the  survey  must  be 
in  a  square  or  oblong,  after  including  the  section. 

In  Equity,  —  Per  Curiam,    Haywood,  J.,  delivered  the  opinion  of  the 

G>nrt  as  follows :  — 

The  question  here  arises  upon  a  bill  of  exceptions  filed  on  the  trial  of 
ejectment 

The  lessor  of  the  plaintiff  gave  in  evidence  a  grant  from  the  State  to  him- 
self for  the  land  in  question  dated  the  21st  of  January,  1812,  beginning  at 
a  sugar-tree,  the  north  boundary  of  5000  acres  granted  to  Martin  Arm- 
strong, by  north  97,  60  poles  west  of  the  north-east  comer,  north  100,  east 
135,  south  260,  west  75,  north  165,  west  to  the  beginning.  Also  he  intro^ 
duced  his  entry,  Roger  B.  Sappington  100  acres  on  a  western  branch  of  the 
nearest  fork  of  Richland  Creek  of  Elk,  beginning  at  the  north  boundary 
line  of  a  tract  of  5000  acres  60  poles  west  of  his  north-east  corner,  north 
100,  thence  east  and  south  for  complement ;  January  the  2d,  1809.  The 
defendant's  grant  was  dated  1811,  and  covered  the  land  in  dispute,  and  was 
bottomed  upon  ^  entry  of  the  2d  of  September,  1809,  covering  the  land  in 
dispute.  The  branch  called  for  in  Sappington's  entry  runs  through  the 
land  nearly  in  the  centre  as  surveyed.  Had  Sappington  run  east  and  south 
the  same  distance,  and  then  west  to  Armstrong's  line  so  as  to  include  160, 
he  could  not  have  interfered  with  the  defendant ;  the  south  line  runs  into 
the  land  claimed  by  the  defendant,  and  the  west  line  includes  it.  There 
were  not  any  elder  claims  to  hinder  Sappington  from  surveying  his  lines  of 
equal  length  running  [121]  east  and  south.  The  question  is,  whether  the 
survey  was  rightly  made  or  not. 

An  entry  may  be  surveyed  in  a  square  or  oblong ;  if  such  are  the  calb 
of  the  entry  that  a  section  is  to  be  included  which  diverges  from  a  square: 
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or  oblong,  then  the  survey  must  be  in  a  square  or  oblong  after  including 
the  section.  Here  the  quadrangular  section  is  comprehended,  and,  joining 
to  it,  commences  an  oblong  at  one  point,  not  more  than  twice  as  long  as 
broad.  The  legal  figure  is  conformed  to  as  soon  as  the  quadrangular  section 
is  completed.    The  survey  was  correctly  made.         Affirm  the  judgment. 


Nashville.    Atignst  Term,  1817. 

L.  L ANNUM,  W.  L ANNUM,  JOHN  ARNOLD,  TVILLIAM  ROBERT- 
SON,  WILLIAM  NASH,  AND  JOHN  NASH  v.  BROOKS'S  AND 
WRIGHT'S  LESSEE. 

Where  the  original  grant  cannot  be  found,  a  registered  copy  is  admissible  under  1809, 100, 1. 
[See  Norflet  t;.  Nelson,  Peck,  189.] 

In  all  cases  where  a  party  is  not  in  law  presumed  to  have  the  custody  of  an  original  deed  or 
grant,  a  copy  from  the  register's  books  is  admissible,  without  accounting  for,  or  taking  any 
step  to  procure  the  original.  [Ace.  Denton  v.  Hill,  4  Ebiy.  78;  Anderson  v.  Walker,  M.  & 
Y.  201;  Cooke  v.  Hunter,  2  Teun.  118.] 

If  the  plaintiff  in  ^ectment  be  deprived  of  the  testimony  of  the  surveyor  by  his  becoming  a 
party  defendant,  he  may  prove  his  declarations,  which  will  be  evidence,  not  only  against 
the  surveyor  and  his  tenants,  but  also  against  a  co-defendant  not  holding  under  him. 

In  Error,  —  Roane,  J.,  delivered  the  opinion  of  the  Conrt  as  follows : — 
A  suit  was  commenced  in  1809  by  ejectment  in  Rutherford  County  Court 
by  Brooks's  and  Wright's  lessee  against  Arnold,  Robertson,  and  the  two 
Lannums,  tenants  in  possession ;  at  the  return  term  they,  with  William 
Nash  as  landlord,  entered  into  the  common  rule  and  jointly  pleaded  not 
guilty.  A  trial  was  had  in  the  County  Court,  and  verdict  for  the  plaintiff 
at  April  sessions,  1810.  The  defendants  appealed  to  the  Circuit  Court, 
where  the  cause  was  continued  for  various  reasons  until  March  term,  1816. 
In  the  mean  time  John  Nash  was  admitted  a  defendant,  a  verdict  and  judg- 
ment was  given  for  the  plaintiff.  On  the  [122]  trial  a  bill  of  exceptions 
was  filed,  and  a  rule  for  a  new  trial  entered  and  afterwards  dismissed. 

The  errors  assigned  are,  that  the  Court  erred  in  admitting  testimony  to 
the  jury  which  ought  to  have  been  rejected ;  2d.  In  the  charge  to  the 
jury  ;  8d.  In  refusmg  to  grant  a  new  trial.  On  the  trial,  the  counsel  for 
the  plaintiff  read  an  affidavit  made  by  the  agent  showing  that  the  original 
grant  in  the  name  of  Stephen  Brooks  was  lost  or  mislaid,  and  could  not  be 
found  after  the  most  diligent  search  among  the  papers  of  the  deceased  and 
in  the  different  offices,  and  then  produced  a  certified  copy  from  the  secre- 
tary's office  of  North  Carolina,  registered  in  the  county  where  the  land 
lies;  the  grant  dated  17th  of  January,  1789,  and  the  copy  and  certificates 
registered  10th  March,  1813. 

This  copy  was  properly  admitted,  the  Act  of  1809,  c.  100,  authorizes 
such  a  copy  to  be  produced  if  the  original  be  lost  unregistered ;  and,  when 
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sach  copj  is  registered,  it  may  be  given  in  evidence  in  the  same  manner  as 
the  original,  the  time  of  registering  extended  in  1811,  c.  36. 

A  copy  from  the  register's  office  of  a  deed  made  by  William  Nash  to 
Arnold,  both  defendants  to  this  suit,  was  offered  in  evidence  to  prove  the 
line  and  comers  of  the  original  grant  to  Brooks ;  this  was  objected  to  by 
the  defendant  unless  notice  had  been  given  to  Arnold  to  produce  the  orig- 
inal ;  but  the  Court  admitted  the  copy  to  be  read.  This  was  also  properly 
admitted.  The  possession  of  the  original  could  not  be  presumed  to  be  in 
the  plaintiff;  and,  in  all  cases  where  the  party  producing  a  deed  is  not  in 
law  presumes  to  have  the  custody  of  the  original,  a  copy  from  the  register's 
office  is  deemed  sufficient  Deeds  or  grants  in  the  names  of  other  persons 
than  the  parties  to  the  suit  are  often  necessary  to  prove  some  collateral 
point  deemed  material  to  the  cause.  It  has  never  been  required  in  such 
cases  that  the  original  should  be  produced,  or  to  give  any  other  reason  for 
not  producing  than  that  is  here  given. 

[123]  It  was  also  proper  to  admit  all  the  testimony  respecting  the 
knowledge  of  William  Nash,  the  landlord  of  the  tenants  in  possession, 
respecting  the  lines,  comers,  &c.,  of  the  original  grant  to  Brooks,  and  his 
conduct  as  agent,  &c. ;  this,  it  is  admitted,  would  be  proper  evidence  against 
him  and  the  tenants  who  claimed  under  him.  But  it  is  insisted  that  it 
ought  not  to  operate  against  John  Nash.  In  what  situation  is  he  placed  ? 
He  produced  a  grant  to  himself  dated  in  1814,  and  covering  all  the  lands 
in  dispute,  and  procured  himself  to  be  made  a  party  to  the  suit  four  or  five 
years  after  its  commencement,  and  defended  jointly  with  the  others.  He 
is  now  tenant  in  possession,  and  cannot  in  the  verdict  be  severed  from 
them.  The  sole  question  is,  whether  Brooks's  grant  covers  the  land  in 
dispute.  It  appears  from  the  bill  of  exceptions  that  William  Nash  was  the 
surveyor  who  originally  ran  out  the  land  for  Brooks ;  by  his  own  act  of 
making  himself  a  defendant  he  deprived  the  plaintiff  of  the  benefit  of  his 
testimony.  The  declaration  of  a  surveyor  as  to  the  lines  and  comers  by 
him  made,  taken  in  connection  with  other  testimony,  if  the  claimant  has  it 
not  in  his  power  to  produce  him  as  a  witness,  are  admissible  evidence  to 
be  left  to  a  jury  to  aid  them  in  determining  the  boundaries  of  land.  The 
inquiry  to  be  made  is  as  to  the  fact ;  and,  if  the  &ct  be  true  that  the  grant 
covers  the  land  in  contest^  the  jury  must  have  found  all  the  defendants 
guilty  unless  they  can  show  a  prior  title.  This  testimony,  we  think,  was 
properly  admitted,  and  will  have  the  same  operation  as  applied  to  John 
Nash  that  it  has  against  the  other  defendants. 

Nor  can  the  Court  see  any  error  in  the  charge  to  the  jury  ;  the  question 
before  them  was  a  single  fact  which  they  had  to  determine  from  all  the 
&ct8  and  circumstances  detailed  in  evidence.  No  question  of  law  could 
arise  befoi'e  them.  The  judge  had  a  right  if  he  thought  proper  to  state 
the  testimony  at  large,  but  he  [124]  was  under  no  obligation,  and  has  not 
thought  fit  to  do  80.  The  jury,  for  any  thing  that  we  can  see  to  the  contrary, 
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drew  a  eorrect  conclusion.  Eveiy  presumption  must  be  made  in  favor  of 
a  verdict,  more  especially  in  a  case  like  this  when  the  whole  of  the  evidence 
is  not  spread  on  the  record. 

If  the  testimony,  as  we  believe,  was  properly  admitted,  and  no  error  in 
the  charge  to  the  jury  ;  if  nothing  appears  from  which  we  can  say  the  jury 
drew  a  wrong  conclusion  from  the  proof  before  them,  —  then  we  cannot 
say  there  was  any  error  in  refusing  a  oew  trial,  and  must  affirm  the  judg- 
ment of  the  Circuit  Court 


Kashville.   August  Temiy  1817. 
HARRIS  V.  WILLIAMSON. 

In  a  sale  of  land,  any  misrepresentation  applying  to  that  at  which  the  purchaser  particniariy 
aimed,  is  of  the  essence  of  the  contract,  and  will  avoid  it  tn  toto,  [See  White  v.  Flora,  S 
Tenn.  426,  and  cases  cited.] 

Thus,  if  land  be  sold  as  second  rate,  and  it  is  below  second  rate,  this  will  avoid  the  contract, 
because  no  compensation  can  be  made. 

In  Equity. —  Whtte,  J.,  delivered  the  opinion  of  the  Court  as  follows :  — 
This  is  a  bill  brought  to  rescind  a  contract  entered  into  between  these 
parties,  for  the  purchase  of  a  tract  of  land,  upon  the  ground  of  mis- 
representation. On  the  27th  of  November,  1812,  the  contract  was  closed 
by  the  defendant's  giving  his  bond,  conditioned  to  make  a  conveyance  to 
the  plaintiff  on  or  before  the  27th  of  November,  1813 ;  and  by  the  com- 
plainant's giving  his  notes  for  the  purchase-money,  payable  at  one  and  two 
years.  It  appeared  in  evidence  that  the  land  contracted  for  was  a  certain 
tract  of  100  acres,  lying  in  the  county  of  Scott,  and  State  of  Kentucky, 
on  which  one  Yorhies  lived  from  the  year  1800  to  the  year  1811 ;  and 
that  it  was  represented  by  the  defendant  to  the  complainant,  who  never 
had  seen  it,  and  was  altogether  ignorant  of  it,  as  being  on  M'Connel's 
Creek,  within  six  miles  of  Georgetown,  having  forty  acres  of  cleared  land 
on  it,  under  good  fence,  all  but  the  meadow  part ;  *'  blue-grass  lots,  an 
apple  orchard,  and  other  [125]  fruit-trees,  with  a  never-failing  spring ;  a 
handsoine  seat  for  a  distillery,  a  good  hewed-log  dwelling-house,  a  double 
house  with  a.passage  in  it,  two  stone  chimneys,  floors  above  and  below,  but 
not  laid  ;  a  shingle  roof,  having  also  a  good  double  bam  with  other  houses, 
and  well  timbered  with  oak,  and  good  second-rate  land,  and  rented  for 
$80  worth  of  com  for  the  year  1812."  Whereas  upon  the  testimony,  it 
appeared  to  be  third-rate  land,  lying  the  greater  part  of  it  on  Lycons, 
a  small  part  of  it  on  the  waters  of  M'Conners  Creek,  and  occupying  the 
ridge  between  these  two  watercourses  ;  having  no  orchard  but  a  few  peach- 
trees,  fences  indifferent,  dwelling-houses  indifferent,  with  cabin  roois ;  the 
bam  single,  with  a  stable  to  the  end  ;  a  small  corn-crib,  and  the  body  of 
.  another  house ;  one  of  the  chimneys  about  half  finished ;  the  water  indiffer- 
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ent,  but  lastiDg,  not  calculated  for  a  diBtillerj ;  the  place  nine  miles  firom 
Greoxgetown,  rented  for  the  year  1813  at  $10  by  defendant's  agent  to  the 
occupier  of  it  for  the  year  1812,  who  contended  it  was  not  worth  more  that 
year ;  it  was  accordingly  so  settled  between  them,  and  the  tenant's  note 
taken  in  $20,  being  the  rent  of  both  years,  with  a  reservation  not  to  be 
conclusive  on  the  defendant  for  the  year  1812  if  he  should  disapprove  of 
the  adjustment.  It  further  appeared  that  it  had  been  formerly  well  tim- 
bered with  oak,  but  had  been  destroyed  by  Yorhies  before  he  sold  it ;  and 
that  the  present  value  of  it  is  $1.50  per  acre. 

On  this  case,  it  is  contended  by  the  complainant's  counsel  that  the  con- 
tract should  be  rescinded;  that  the  defendant  should  be  particularly 
enjoined  from  proceeding  at  law  upon  the  judgment  he  has  obtained  on 
one  of  the  notes  for  the  purchase-money,  and  be  compelled  to  deliver  up 
the  other  to  be  cancelled,  and  to  refund  whatever  sums  he  may  have 
received  from  the  complainant  under  the  contract 

It  further  appeared  in  evidence  that  the  land  for  six  [126]  miles  from 
Greorgetown,  in  the  direction  of  M'Gonnel's  Creek,  was  all  land  of  the  first 
quality,  and  that  the  complainant  was  acquainted  with  the  circumstance ; 
that  the  land  a  mile  or  two  further  in  the  same  direction  became  worse, 
and,  in  the  neighborhood  of  the  tract  in  question,  it  was  of  the  third 
quality.  It  further  appeared  that  the  defendant  was  on  the  land  in  the 
month  of  May,  1811,  in  which  month  his  deed  from  Yorhies  is  dated,  from 
which  it  is  inferred  he  was  acquainted  with  the  land. 

One  book,  1  Pow.  Con.  147,  148,  lays  it  down  that,  in  agreements  made 
for  the  purchase  of  estates,  in  which  the  estates  are  afterwards  found  in 
circumstances  to  have  been  erroneously  represented  to  the  purchaser,  such 
agreement  may  be  void,  as  in  those  cases  when  the  misrepresentation 
applies  to  that  at  which  the  person  making  the  contract  particularly  aimed, 
his  assent  being  supposed  to  be  given  or  founded  on  the  existence  of  it 
Any  deviation  in  these  cases  is  essential.  To  apply  this  doctrine  to  the 
present  case :  the  quality  of  the  land  ^here  seems  to  be  the  circumstance, 
and  it  is  of  sufficient  importance  to  incline  or  determine  the  will  of  the 
contracting  party  one  way  or  the  other.  Unless,  indeed,  in  particular 
situations  and  for  particular  purposes,  it  is  always  in  the  country  a  con- 
trolling circumstance  in  the  acquisition  of  lands,  and  forms  the  principal 
object  aimed  at  by  the  purchaser.  The  land  being,  in  the  present  case, 
represented  as  good  second  rate,  and  lying  within  six  miles  of  Georgetown, 
and  on  M'Connel's  Creek,  where  the  complainant  knew  there  was  none  but 
good  land,  establishes  this  beyond  a  question  as  to  the  purchaser.  The 
price,  too,  is  an  additional  evidence,  and  $5  per  acre  of  itself  proves  that 
the  quality  was  a  principal  circumstance ;  for  if,  in  the  present  case,  we 
affix  not  the  price  to  the  quality  as  the  principal  object  for  its  quantum, 
there  is  no  other  object  in  the  description  of  the  premises  of  sufficient 
importance  to  [127]  attach  it  to.    Take  away  this  circumstance  from  the 
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description,  to  wit,  second  rate,  and  substitate  third  rate  in  lieu  thereof, 
can  the  complainant's  assent  to  the  contract  be  presumed  ?  Measuring  his 
conduct  by  the  ordinary  scale  of  human  conduct  in  this  country,  it  cannot. 
This  principal  circumstance,  the  object  of  the  contract,  being  erroneously 
stated,  must  make  the  contract  void  according  to  the  book.  Particulars  of 
less  consideration  misrepresented  would  not  avoid,  because  it  is  presumed 
that,  the  principal  object  being  obtained,  the  bargain  would  not  have  fidled 
on  their  account  if  the  true  state  of  the  land  had  been  known,  therefore 
the  deficiency  in  these  lies  in  compensation.  Such  might,  in  the  present 
case,  be  the  deficiency  of  the  dwelling-house,  bam,  &c.  This  view  of  the 
case  is  under  the  supposition  there  was  simple  misrepresentation,  by  error, 
without  intention  in  the  vendor ;  but  when  we  find  him  on  the  premises  in 
May,  1811,  at  the  date  of  his  deed,  when  we  may  suppose  he  purchased, 
and  of  course  examined,  the  premises ;  under  that  view,  it  cannot  be  per- 
mitted to  be  said  that  it  was  a  simple  error  and  misrepresentation  without 
knowing  to  the  contrary ;  such  an  induction  we  are  not  authorized  to  draw 
from  the  premises.  The  transaction,  pointing  further,  allows  us  not  to  view 
the  vendor  as  perfectly  free  from  the  imputation  of  fraudulent  misrepresen- 
tation and  concealment,  which  reduces  the  question  within  narrow  bounds, 
and  irresistibly  draws  to  the  conclusion  that  the  complainant  is  entitled  to 
be  relieved  from  a  contract  thus  obtained.     See  New.  291,  352,  353. 

Decree  that  the  defendant  be  perpetually  enjoined  from  proceeding  at 
law  upon  the  judgment  obtained  by  him  on  the  note  given  under  this  con- 
tract, and  that  the  other  note  in  the  sum  of  $250,  payable  the  25th  of 
December,  1811,  be  delivered  up  by  the  defendant  to  the  complainant  to 
be  cancelled,  and  that  the  defendant  refund  to  the  complainant  the  different 
sums  [128]  of  $80  and  $77.75,  but  without  interest,  being  payments 
heretofore  made  by  the  complainant  under  the  contract  in  the  bill  stated. 
And  that  the  complainant  deliver  defendant's  bond  in  bill  mentioned,  dated 
the  27th  of  November,  1812,  for  making  a  title,  to  the  defendant,  to  be 
cancelled,  and  that  each  party  pay  his  own  cost  in  this  court 


KashvUle.    August  Term,  1817. 
JOHN  JOSEPH  LONG  v.  WILLIAM  DOOLEY. 

In  a  bill  to  refonn  a  written  contract  and  for  specific  performance  of  it  as  refonned,  parol  evi- 
dence is  not  admissible  for  tbe  purpose  of  correcting  the  written  oontraot  [Oyerroled  by 
nnmerons  cases.    See  Barnes  v.  Gregory,  1  Head,  286.] 

In  Equity,  —  White,  J.,  delivered  the  opinion  of  the  Court  as  follows:— 

The  hill  states,  that  the  complainant's  father,  Nicholas  Long,  died  in  1798, 

having  devised  to  seven  of  his  children,  one  of  whom  is  the  complainant,  a 

tract  of  land  of  5000  acres,  near  the  town  of  Columbia  in  Maurj  countj. 
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These  devisees  sold  400  acres  of  the  said  land  to  one  Williamson,  100  acres 
to  Groodloe,  and  400  acres  to  Peter  R.  Booker,  and  that  they  authorized 
complainant  to  sell  250  acres  so  as  not  to  interfere  with  what  had  been 
sold.  That  complainant  accordingly  sold  to  the  defendant,  William  Dooley, 
250  acres,  who  was  well  acquainted  with  the  boundaries  of  the  5000-acre 
tract,  and  with  the  several  tracts  sold  out  of  it  above  stated ;  and  stated  to 
him  expressly  that  he  would  not  sell  or  convey  any  part  contained  within 
the  bounds  conveyed  to  Williamson  and  Goodloe,  and  that  the  defendant 
declared  when  he  came  to  get  his  deed  that  the  boundaries  thereof  did  not 
include  any  of  the  above  lands  sold  to  Williamson  and  Goodloe,  whereas 
the  defendant  did  know,  and  the  feuit  is,  that  the  northern  boundary  of  this 
tract  covers  forty  acres  of  Gk>odloe'8,  and  his  western  boundary  covers 
eighteen  acres  of  Williamson's,  The  answer  states  that  [129]  defendant 
on  the  13th  of  September,  1808,  purchased  from  complainant  250  acres 
at  $4  per  acre,  and  received  from  him  a  written  memorandum  thereof  as 
follows ;  to  wit^  "  I  have  sold  to  William  Dooley  250  acres  of  land,  so  as 
to  include  where  he  now  lives,  beginning  at  two  sugar-trees,  Peter  B. 
Booker's  south-west  comer,  then  west  200  poles,  then  north  200  poles, 
then  east  200  poles,  then  south  200  poles  to  the  beginning,  —  Signed, 
John  Joseph  Long."  • 

Defendant  admits  that,  soon  after  this,  he  heard  of  Williamson  running 
out  the  land  he  afterwards  purchased,  and  informed  Long  of  it,  who,  appear- 
ing uneasy,  defendant  agreed  to  be  bounded  by  his,  Williamson's,  line  if  he 
had  purchased,  or  procure  Williamson  to  extend  no  further  than  his  line. 
That  on  the  24th  December,  1808,  he  entered  into  articles  with  complain- 
ant, specifying  their  contract  more  particularly,  and  at  the  same  time  made 
the  first  pajcment  pursuant  to  the  same  of  $500 ;  but,  before  the  articles 
were  drawn,  defendant  told  Long  he  wanted  the  matter  about  Williamson'ji 
line  settled  and  understood  between  them,  that  he  believed  Williamson 
had  not  purchased.  Long  replied  he  knew  he  had  not,  -and  that  defendant 
might  do  as  he  pleased.  Defendant  then  informed  him  he  would  take  the 
land  contracted  for,  and  so  the  articles  were  drawn  and  executed  by  them. 
Defendant  denies  that  he  had  any  conversation  with  complainant  about 
Goodloe's  land,  or  that  he  was  informed  or  knew  of  Goodloe's  claim  near 
his  land  until  after  the  execution  of  the  said  articles  and  the  payment  of 
the  $500,  and  also  denies  that  complainant  ever  told  him,  before  the  date 
of  the  conveyance  to  him,  that  he  was  authorized  to  sell  200  acres  so  as 
not  to  interfere  with  the  lands  of  Groodloe  and  Williamson,  and  that  he 
never  viewed  the  land  to  ascertain  how  200  acres  might  be  laid  off  so  as 
not  to  interfere  with  them.  Defendant  paid  the  last  payment  on  the  14th 
December,  1809,  and  got  his  deed  according  to  his  contract,  and  [130] 
no  objection  was  made  on  account  of  interferences  of  Goodloe  or  Wil- 
liamson, or  even  mention  made  of  them. 

Barne's  deposition  was  read  on  the  part  of  the  plaintiff,  it  stated  <'  that 
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in  August  or  September,  1808,  Doolej,  in  conversation  with  complainant, 
said  the  land  he  was  buying  would  not  interfere  with  the  lands  which  had 
been  sold  by  the  heirs  of  Long."  Watson's  deposition,  on  the  same  side, 
stated  that  in  August  or  September,  1808,  in  a  conversation  between  plain- 
tiff and  defendant,  defendant  said  he  would  stop  at  the  lines  sold  by  the 
heirs  of  Long,  and  said  that  the  land  purchased  by  him  did  not  and  could 
not  interfere  with  any  land  sold  by  the  heirs  of  Long.  Rutledge's  deposi- 
tion also  states  that,  in  a  conversation  between  plaintiff  and  defendant,  the 
defendant  said  he  would  stop  at  Williamson's  line  if  Williamson  had  pur- 
chased, or  Williamson  should  stop  at  his  line.  Willis's  deposition,  on  the 
same  side,  states  that  on  the  24th  of  December,  1808,  when  the  actides  of 
agreement  were  executed,  defendant  agreed  to  lay  off  the  land  in  such  form 
as  not  to  interfere  with  Williamson's,  and  he  further  said  it  would  not  inter- 
fere with  it ;  does  not  remember  that  any  thing  was  said  about  Goodloe's 
tract  Several  depositions  were  read  on  the  part  of  the  defendant,  but 
unnecessary  to  be  noticed  from  the  view  that  I  take  of  the  case. 

This  bill  is  brought  to  establish  a  different  contract  from  the  one  that 
has  been  exhibited  between  these  parties ;  the  one  that  has  been  executed 
is  a  written  one,  and  the  bill  charges  that  a  term  of  the  real  contract  is 
different  from  what  is  written.  That  the  execution  being  according  to  the 
written  and  not  according  to  the  real  agreement,  it  prays  that  the  real 
one  which  rests,  as  to  this  term,  upon  parol  proof  may  be  established  and 
executed,  and  the  execution  of  the  written  contract  so  far  set  aside  as  is 
inconsistent  with  this  alteration  or  term.  The  bill  charges  that  the  forty 
acres  [131]  included  within  Groodloe's  deed  and  the  eighteen  acres  included 
within  Williamson's  deed,  was  agreed  by  the  defendant  Dooley  not  to  be 
included  within  the  contract  between  them,  and  not  to  be  conveyed  by 
the  deed  from  the  complainant  to  the  defendant,  and  prays  that  the  defend- 
ant, by  decree  of  this  court,  may  be  compelled  to  take  this  quantity  of 
forty  and  eighteen  acres,  the  interferences  of  Williamson  and  Goodloe's 
claims,  out  of  complainant's  land  lying  to  the  south  of  defendant's  tract  as 
at  present  conveyed  to  him ;  and  that  the  defendant  may  be  divested  of  all 
right  and  title  in  and  to  the  said  interferences  of  forty  acres  and  eighteen 
acres. 

Suppose  an  action  at  law  had  been  brought  upon  the  articles  by  Dooley 
against  Long  for  not  making  a  conveyance  pursuant  to  the  agreement 
therein  contained,  would  it  have  been  competent  for  Long  to  have  intro- 
duced parol  evidence  to  show  that  the  land  agreed  to  be  conveyed  by  the 
articles,  beginning  at  Peter  R.  Booker's  south-west  comer  on  two  sugar- 
trees,  thence  west  200  poles,  thence  north  at  right  angles,  so  as  to  make  the 
said  quantity,  which  forms  a  square  figure  containing  250  acres  in  four  lines, 
was  agreed  to  by  the  parties  to  be  varied  in  running  the  same,  by  makmg 
offsets,  so  as  to  avoid  the  claims  of  Williamson  and  Goodloe,  and  form  a 
figure  bounded  by  eight  lines  containing  not  200  acres,  or,  if  to  oontain 
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the  proper  quantity,  to  make  still  greater  alterations  contrary  to  the  articles. 
Surely  not,  for  parol  evidence  cannot  be  received  to  contradict  a  written 
agreement,  the  written  instrument  must  be  considered  as  containing  the 
true  agreement  between  the  parties,  and  as  furnishing  better  evidence  than 
any  which  can  be  supplied  by  parol.  The  reason  assigned  by  Lord  Coke 
is,  it  would  be  inconvenient  that  matters  in  writing  made  on  consideration, 
and  which  finally  import  the  certain  truth  of  the  agreement  of  the  parties, 
should  be  controlled  by  an  averment  of  the  parties,  or  be  proved  by 
[132]  the  uncertain  testimony  of  slippery  memory.  The  rules  of  evidence 
are  the  same  in  courts  of  equity  as  of  common  law.  It  is  a  general  prin- 
ciple established  in  the  former,  no  less  than  in  the  latter,  that  parol  evidence 
of  the  intention  of  the  parties  is  not  admissible  to  vary  or  add  to  the  terms 
of  a  written  agreement.  If  the  agreement  is  certain,  explained  in  writing, 
and  signed  by  the  parties,  that  binds  them.  If  not  certain,  and  parol  evi- 
dence is  necessary  to  prove  what  the  terms  were,  to  admit  such  evidence 
would  effectually  break  in  upon  the  statute  of  frauds,  and  introduce  all  the 
mischiefs,  inconvenience,  and  uncertainty  which  the  statute  meant  to  pre- 
vent In  the  case  therefore  of  Rich  v.  Jackson,  4  Br.  Ch.  6 ;  515 ;  6  Yes. 
Jr.  334,  on  a  bill  for  a  specific  performance,  the  Court  of  Chancery  gave 
the  same  judgment,  against  the  admissibility  of  parol  evidence  varying  a 
written  contract  that  had  been  given  before  by  the  Court  of  Common 
Pleas  in  an  action  between  the  same  parties  ;  the  question,  said  Lord  Ros- 
slyn  in  that  case,  is,  whether  in  equity,  any  more  than  at  law,  such  evidence 
ought  to  be  admitted;  whether  there  is  any  distinction  in  a  court  of 
equity  where  a  party  comes  to  enforce  a  written  agreement  by  obtaining  a 
more  formal  instrument,  and  to  add  to,  in  doing  that,  a  term  not  expressed 
in  the  written  agreement  I  have  looked  into  all  the  cases,  says  he,  and 
cannot  find  that  this  court  has  ever  taken  upon  itself,  in  execudng  a  writ- 
ten agreement  by  special  performance,  to  add  to  it  by  any  circumstance 
that  parol  evidence  could  introduce. 

When  a  court  of  equity  is  called  upon  to  exercise  its  peculiar  jurisdic- 
tion by  decreeing  a  specific  performance,  the  party  to  be  charged,  the 
defendant,  is  admitted  to  show  that,  under  the  circumstances,  the  plaintiff 
is  not  entitled  to  have  the  agreement  specifically  performed ;  the  admission 
is  frequent ;  it  is  used  to  rebut  an  equity.  The  defendant  says  the  agree- 
ment you  seek  is  not  the  agreement  I  meant  to  enter  [133]  into,  and  then 
he  is  let  in  to  prove  fraud  and  mistake  (1  Sch.  and  Lefroy,  30),  for  the 
Court  will  not  give  relief  unless  it  is  satisfied  under  all  the  circumstances 
it  is  equitable  to  do  so.  But  whether  a  plaintiff  in  a  court  of  equity,  on  a 
bill  for  a  specific  performance  of  a  written  agreement,  can  in  any  case  be 
admitted  to  prove  that  some  terms  of  the  agreement  have  been  omitted 
or  varied  by  fraud,  mistake,  or  surprise,  and  that  the  agreement  is  different 
from  what  the  parties  intended,  is  a  much  more  di£Eicult  question,  and  the 
eases  are  hardly  reconcilable.    But  the  late  case  of  WooUam  v.  Ileceme,  7 
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Yes.  Jr.  211,  seems  to  have  settled  the  doctrine  on  this  subject  The 
plaintiff  there  filed  his  bill  for  the  specific  performance  of  a  lease,  and  the 
master  of  the  rolls,  in  giving  judgment,  says  that  by  the  rule  of  law, 
independent  of  the  statute  of  frauds,  parol  evidence  could  not  be  received 
to  contradict  a  written  agreement.  To  admit  it  for  the  purpose  of  prov- 
ing that  the  written  instrument  does  not  contain  the  real  agreement  would 
be  the  same  as  receiving  it  for  every  purpose.  It  was  for  the  purpose  of 
shutting  out  that  inquiry  the  rule  of  law  was  adopted.  Thongh  the  writ- 
ten instrument  does  not  contain  the  terms,  it  must  in  contemplation  of  law 
be  taken  to  contain  the  agreement,  as  furnishing  better  evidence  than  any 
parol  may  supply.  This  evidence,  continues  the  master  of  the  rolls,  is  not 
offered  for  the  purpose  of  resisting,  but  of  obtaining,  a  decree,  first  to 
fidsify  a  written  agreement,  and  then  to  substitute  in  its  place  a  parol 
agreement  to  be  executed  by  the  Court.  Thinking  as  I  do,  that  the  stat- 
ute has  been  already  too  much  broken  in  upon  by  supposed  equitable 
exceptions,  I  shall  go  no  further  in  receiving  and  giving  effect  to  parol 
evidence.  There  is  no  case  in  which  the  Court  has  gone  the  length  now 
desired.  The  master  of  the  rolls  concludes  thus :  the  evidence  offered  in 
this  case  is  to  vary  an  agreement  in  a  material  part,  and,  having  varied  it, 
to  procure  it  to  be  executed  in  [134]  another  form.  There  is  nothing 
to  show  this  ought  to  be  done,  and  the  bill  was  dismissed.  So  in  the  pres- 
ent case,  the  fraud,  and  the  variation  in  the  written  contract  charged  in 
the  bill  being  denied  and  put  in  issue,  I  think  the  parol  testimony  read  in 
this  case  ought  to  form  no  part  of  it  by  the  rules  of  law.  But  independent 
of  this  ground,  and  admitting  the  plaintiff's  testimony  to  be  legal,  when 
weighed  with  the  testimony  on  the  other  side,  no  foundation  appears  for  a 
decree  in  favor  of  the  complainant ;  his  bill  must  therefore  be  dismissed 
with  costs. 


KaBhville.     August  Term,  1817. 

JAMES  CARTWRIGHT  v.  THOMAS  CARTWRIGHT  AND 

JACOB  CARTWRIGHT. 

Ezecnton  are  liable  at  the  end  of  two  yean  to  pay  over  to  the  legatees,  nnleeB  hindered  from 

getting  in  the  assets  by  some  cause  not  to  be  overcome  by  their  industry;  and  when  such 

cause  exists,  they  must  allege  and  prove  it. 
There  is  no  law  to  limit  a  suit  for  a  leg^y,  for  it  is  an  equitable  demand,  and  not  barred  by 

analogy  to  any  action  at  law.    [Ace.  McDonald  v»  McDonald,  8  Y.  145;  10  Y.  104;  Porter 

V.  Porter,  8  Hum.  586 ;  Lafferty  v.  Turley,  8  Sn.  157.] 

In  Equity,  —  Per  Curiam.  Haywood  delivered  the  opinion  of  the  Conrt 
as  follows :  —  Robert,  the  father,  died,  leaving  a  will  in  which  he  gave  $500 
to  the  complainant  in  obligations  on  sundry  persons  in  Natchez  whenever 
collected.  The  defendants  and  David  Gartwrightand  Pembroke  Cartwright 
were  made  executors.  David  and  the  defendants  qualified  January,  1810. 
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Pembroke  refused.  David  died.  There  are  no  debts  due  from  the  estate. 
And  the  bill  states  that  these  Natchez  debts  have  been  collected  by  the  de- 
fendants, or  one  of  them,  and  have  been  retained.  The  notes  were  put  into 
the  hands  of  an  attorney  for  collection,  as  the  defendants  say,  but  were  not 
recovered.  The  balance*  of  them  were  given  by  the  will  to  Jesse,  that  they 
have  not  received  nor  authorized  any  person  to  receive  them.  They  were 
payable  to  Jesse  and  Raulings.  Jesse  put  them  into  the  hands  of  an  attorney, 
and  they  had  no  control  over  them,  and  they  plead  the  act  of  limitations  of 
three  years. 

[135]  Jesse  Cartwright's  deposition  stated  a  collection  of  $300  in  the 
winter' 1811,  and  $700  in  the  summer  1814,  paid  to  the  executors;  $320 
in  the  winter  1816,  and  $208.75  in  notes.  The  notes,  except  about  $60, 
were  in  the  hands  of  an  attorney  for  collection  when  the  testator  died.  The 
attorney's  receipt  was  assigned  to  the  testator  in  his  lifetime.  Da\id,  one 
of  the  executors,  took  his  note  for  this  money,  giving  him  two  years'  credit. 
He  agreed  with  the  testator  to  go  and  collect  this  money ;  but  after  hia 
death  did  not,  because  he  had  not  the  receipt.  His  note  was  given  to  David 
14th  January,  1813. 

The  act  of  limitations  may  be  laid  out  of  the  case  at  once ;  there  is  no 
law  to  limit  a  suit  for  a  legacy ;  it  is  an  equitable  demand,  and  not  barred 
by  analogy  to  any  action  at  law  which  is  limited  as  to  time.  As  to  the 
question  whether  executors  are  liable,  having  not  received  the  money  till 
hmg  after  the  filing  of  this  bill,  executors  are  liable  at  the  end  of  two  years 
to  pay  over  to  the  legatees,  unless  hindered  from  getting  in  the  'assets  by 
some  cause  not  to  be  overcome  by  their  industry.  When  such  cause  exists, 
they  ought  to  allege  and  prove  it ;  otherwise  the  Court  cannot  know  it,  and 
must  be  governed  by  the  general  law.  The  executors  qualified  in  January, 
1810.  This  bill  was  filed  14th  July,  1814.  If  asked.  What  hindered  the 
collection?  there  is  no  answer  to  the  question  except  that  stated  in  the 
answer  concerning  the  great  delays  attending  the  course  of  judicial  proceed- 
ings in  the  Mississippi  territory,  which  however  is  not  supported  by  proof 
showing  that  a  recovery  could  not  be  had  from  a  time  anterior  to  the  death 
of  the  testator  up  to  July,  1814,  a  space  of  Ave  years  or  more.  1  P.  W. 
405 ;  2  B.  Ch.  623 ;  2  E.  C.  Ab.  605. 

As  to  the  note  ^ven  to  David,  it  was  a  note  given  by  Jesse  to  the  execu- 
tors, and  after  the  death  of  David  received  by  the  two  surviving  ex- 
ecutors ;  therefore,  it  was  a  note  given  to  all,  and  recognized  as  such  by 
[136]  the  positive  receipt  of  the  money,  and  so  cannot  raise  the  question 
how  far  a  receipt  by  one  shall  charge  the  other,  or  a  discharge  by  one  from 
the  original  debt  Atk.  584;  B.  Ch.  116 ;  Hard.  314  ;  Ch.  C.  312 ;  Bridg. 
85 ;  IP.  WUl.  13  ;  P.  Ch.  173 ;  1  P.  W.  241. 

Decree  that  the  $500  and  interest  from  the  death  of  the  testator  be  paid 
to  the  complainant  within  three  months  from  this  day,  and  that  the  defend- 
ants pay  the  costs  of  this  suit. 
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Kashville.   Atignst  Term,  1817. 
WILLIAM  AND  MARK  MITCHELL  v.  REDMOND  D.  BARRY. 

r 

An  entry  applicable  to  two  or  more  places  indifferently,  is  void.  [Ace.  Reid  v.  Dodson,  1  Tenn. 
896,  408.] 

Thus,  if  the  locative  call  be  "  adjoining  an  entry  made  by  A.  for  B.,'*  and  there  be  more  than 
one  such  entry,  the  entry  is  void,  and  is  not  curable  by  testimony. 

But  if  a  purchaser  under  the  enterer  go  into  possession,  and  afterwards  enter  the  land  as  an 
occupant,  the  title  thus  acquired  will  enure  to  the  benefit  of  the  enterer,  upon  his  reim- 
bursing the  expenses  of  procuring  the  title.  [Aoc.  Searcy  v.  Kirkpatrick,  Cooke,  211; 
Mitchell  o.  Nash,  Cooke,  288;  Searcy  v.  Kirkpatrick,  1  Tenn.  421;  Meadows  v,  Hopkins, 
Meigs,  181.] 

RoANEf  J.,  delivered  the  opinion  of  the  Court  as  follows :  —  On  the  11th 
April,  1797,  an  entry  was  made  in  the  office  of  the  surveyor  of  military 
lands  in  these  words,  ^^  Redmond  D.  Barry,  of  the  heirs  of  Rajrmond  Jones, 
640  acres  joining  an  entry  made  hy  William  Nash  for  Aquilla  Sagg  on  the 
east  fork  of  Stone's  River,  warrant  No.  4228,  location  No.  7183."  The 
location  was  made  by  William  Nash,  who  before  that  time  had  made  several 
entries  for  A.  Sugg  on  the  east  fork  of  Stone's  River.  R.  D.  Barry  claimed 
his  land  by  virtue  of  the  entry  before  recited,  on  the  east  of  a  tract  of  1000 
acres,  which  had  been  entered  by  Nash  for  Sugg,  and  granted  to  him  7th  of 
January,  1789 ;  the  greater  part  of  the  land  in  that  neighborhood,  as  well 
as  that  adjoining  Sugg's  other  entries^  were  covered  by  older  and  better 
claims.  The  several  entries  of  Sugg  appear  to  be  sufficiently  speciaL 
William  Nash  had  frequently  said  to  sundry  persons  that  the  land  which  is 
the  foundation  of  the  present  action  lay  at  the  place  now  covered  by  Barry's 
grant  The  complainant,  William  Mitchell,  agreed  to  purchase  [137] 
from  Barry,  and  entered  into  articles  with  him  16th  of  November,  1802, 
stating  therein  that  he  had  that  day  purchased  of  R.  D.  Barry  a  tract  of 
land  containing  by  estimation  180  acres ;  if  more  or  less  to  pay  or  deduct 
at  the  rate  of  $2  per  acre ;  lying  on  the  east  fork  of  Stone's  River,  joining 
Edwards  and  SuUins ;  for  which  he  agreed  to  pay  $2  per  acre  by  the  first 
of  February  then  next.  Barry  bound  himself  to  convey  the  land  as  soon 
as  a  patent  issued  for  the  same,  and  to  use  his  endeavors  to  procure  the 
same  as  soon  as  possible.  And  if  the  land  should  be  lost  by  any  means, 
then  to  convey  to  said  William  other  land  of  equal  quality  and  quantity, 
and  pay  for  such  improvements  as  might  be  made.  To  secure  the  payment, 
William  Mitchell,  with  Mark  Mitchell,  his  security,  gave  their  note  single 
for  $360  to  Barry,  payable  1st  of  February,  1803. 

William  Mitchell  soon  after  took  possession  of  the  land,  made  consider- 
able improvements,  and  in  August,  1803,  sold  to  William  Searcy  for  $3.50 
per  acre,  $300  in  cash,  the  residue  in  property  the  first  of  January  then 
next.  Title  to  be  made  as  soon  as  he  gets  it,  and  to  use  all  lawful  dili- 
gence for  that  purpose.  If  the  land  should  be  lost,  the  purchase*money  to. 
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be  refunded  and  the  improvements  to  be  paid  for.  William  Searcy  took 
possession,  and  has  continaed  thereon  ever  since,  and  made  large  and  val- 
uable improvements.  MitcheU  or  Barry,  not  having  procured  a  grant  for 
the  land,  Searcy  procured  it  to  be  surveyed  for  himself,  as  an  occupant 
claim  under  the  act  passed  in  1807,  survey  was  made  27th  of  May,  1808, 
and  entered  by  applying  a  warrant  thereto  on  the  last  day  of  December 
following.  A  grant  issued  the  28th  of  February,  1809,  for  261  acres,  that 
being  the  quantity  not  covered  by  older  and  better  claims. 

The  warrant  on  which  Barry's  entry  was  made  was  adjudged  valid  by 
the  board  of  commissioners,  7th  of  June,  1807.  He  procured  a  survey  to 
be  made  7th  of  [138]  July,  1809,  pursuing  the  same  lines  in  Searcy's 
grant,  and  covering  the  same  land ;  a  grant  to  him  issued  28th  of  January, 
1810. 

The  bill  single  for  $360,  executed  by  William  and  Mark  Mitchell,  was 
assigned  to  T.  Dixon,  who  recovered  judgment  against  them  in  November, 
1807.  They  filed  their  bill  in  November,  1808,  alleging  that  Barry  had 
procured  no  title  to  the  land,  or  used  any  exertions  to  procure  one.  That 
his  entry  is  too  vague  and  uncertain  to  secure  the  land,  and  that  Searcy 
had  surveyed  it  as  an  occupant  claim.  That  at  the  time  of  the  purchase 
and  of  the  commencement  of  the  suit  they  had  no  knowledge  of  the  defects 
in  Barry's  entry,  and  prayed  an  injunction,  which  was  afterwards  dissolved 
and  the  money  paid,  and  also  damages,  &c.,  for  his  failure  to  comply  with 
his  contract 

Barry  insisted  in  his  answer  that  his  entry  is  good,  that  the  land  is  suffi- 
ciently described,  and  was  well  known  to  the  complainants  and  all 
acquainted  in  that  part  of  the  country,  and  no  other  claim  for  the  land 
except  that  of  Searcy's,  who  cannot  hold  by  occupancy,  as  the  possession 
was  in  consequence  of  the  sale  made  by  Barry ;  that  he  will  shortly  be  in 
a  situation  to  obtain  a  grant,  and  is  fully  able  to  satisfy  all  damages. 

To  this  bill  an  amendment  was  filed  in  1812,  by  William  Mitchell,  stat- 
ing that  Barry  had  procured  his  grant  for  263  acres,  and  alleging  he  is 
able  to  make  a  good  title,  which  the  complainant  is  willing  to  accept ;  that 
he  had  paid  for  180  acres,  and  is  ready  and  willing  to  pay  for  the  residue 
on  securing  a  good  title ;  but  no  conveyance  has  ever  been  made  or  ten- 
dered, prays  that  Barry  may  exhibit  his  title,  and,  if  good,  be  decreed  to 
convey  with  such 'covenants  as  the  articles  require. 

To  this  defendant  answers,  and  exhibits  his  title  as  before  stated :  that 
he  informed  WiUiam  Mitchell  after  his  grant  issued,  who  promised  to  pay 
for  or  secure  the  payment  for  the  surplus  land,  but  has  £ailed  [139]  to  do 
it,  and  is  in  embarrassed  circumstances ;  that  a  conveyance  was  tendered 
to  him  and  refused ;  but  is  still  willing  to  make  such  conveyance  as  the 
Court  may  direct  on  receiving  payment  for  the  surplus. 

Redmond  D.  Barry  filed,  in  November,  1814,  a  cross  bill  against  Wil- 
liam Mitchell  and  Searcy,  in  which  he  sets  out  his  own  title,  and  that  of 
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Searcy,  as  before  stated ;  that  Searcj  purchased  with  a  full  knowledge  of 
the  former  contract,  and  has  never  been  interrupted  in  his  possession. 
That  he  tendered  a  deed  to  Mitchell,  but  it  was  refused  under  the  pretence 
that  the  entry  was  vague  and  uncertain.  States  that  Mitchell  has  not 
paid  Searcy  for  the  laud ;  and  prays  that  Searcy's  deed  may  be  decreed 
void,  that  they  may  be  compelled  to  accept  the  deed  tendered,  and  Searcy 
be  compelled  to  pay  $166,  the  value  of  the  surplus  at  $2  per  acre,  with 
interest  from  the  date  of  the  contract. 

Mitchell's  answer  is  not  materially  variant  from  his  statements  in  his 
bill :  he  admits  the  tender  of  a  deed  in  1811,  but  not  containing  such  cov- 
enants as  by  the  original  agreement  ought  to  have  been  inserted ;  says  that 
Barry  concealed  from  him  the  knowledge  of  the  uncertainty  of  his  entry, 
which  was  not  discovered  by  him  till  afterwards. 

Searcy,  in  his  answer,  insists  that  the  entry  of  Barry  was  vague  and 
uncertain,  as  Sugg  had  at  least  four  entries  of  land  on  the  east  fork  of 
Stone's  River,  &c.  States  that  he  never  made  any  contract  with  Barry, 
and  had  no  knowledge  of  the  entry  under  which  he  claimed  till  1807 ;  and 
being  advised  that  it  was  vague  and  uncertain,  and  could  not  hold  the  land, 
he,  as  an  occupant,  and  to  secure  the  land  to  himself  from  any  entries  others 
might  make,  procured  a  survey  to  be  made  and  a  grant  to  be  issued  in  his 
own  name  and  with  his  own  funds ;  otherwise  he  was  in  danger  of  losing 
the  land,  and  the  benefit  of  large  and  valuable  improvements  which  he  had 
made.  Insists  that  his  title  to  the  land  is  good,  and  that  he  is  not,  in  jus- 
tice or  [140]  equity,  under  any  obligation  to  pay  any  thing  to  Barry  or 
Mitchell.  Admits  that  he  has  not  paid  to  Mitchell  more  than  $480  of  the 
price  of  the  lands. 

The  principal  question  for  the  consideration  of  the  Court  is  to  determine, 
from  the  foots  and  circumstances  detailed,  whose  title  to  the  land  is  best, 
that  of  Barry  or  Searcy. 

Without  recurring  to  the  numerous  definitions  of  vague  and  special 
entries  as  found  pcusim  in  Cooke's  and  Tennessee  Reports,  one  position  must 
be  admitted  to  be  correct,  and  to  enable  the  grantee  of  a  younger  grant  to 
claim  priority  from  the  date  of  his  entry,  the  entry  must  be  for  the  same 
land  covered  by  the  grant.  How  is  this  to  be  ascertained  ?  It  must  be 
from  the  words  of  the  entry,  together  with  such  testimony  respecting  the 
objects  called  for  or  described  as  will  ascertain  the  fsict.  When  this  is 
known,  the  surveyor  has  by  law  considerable  latitude  of  discretion  in  deter- 
mining the  manner  of  surveying.  The  decisions  of  the  courts  have  sanc- 
tioned that  latitude  of  discretion  customary  among  surveybrs  to  as  great 
extent  at  least  as  the  law  will  permit. 

Let  this  entry  be  examined ;  it  is  to  join  an  entry  made  by  Nash  for  A* 

Sugg.     If,  on  proof,  it  had  appeared  that  Sugg  had  but  one  entry  of  that 

description,  it  would  have  been  certain  that  it  must  join  that  entry ;  but 

here,  by  the  proof,  it  appears  that  Sugg  had  four  entries  on  the  east  fork 
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of  Stone's  River.  How  shall  it  be  ascertaiDed  to  which  of  these  entries 
that  of  Barry  must  join  ?  It  is  said  the  locator  has  given  evidence  of  his 
intention.  So  far  as  I  recollect,  the  intention  of  the  locator,  not  expressed 
in  the  location  itself,  has  never  been  adopted  as  a  mode  of  ascertaining  the 
locality  or  specialty  of  an  entry.  It  would  be  attended  with  pernicious 
consequences  (Tenn.  173),  if  our  titles  to  land  should  be  made  to  depend 
on  the  proof  or  intention  of  men,  whose  memories  are  frail,  and  who  might 
sometimes  be  actuated  by  corrupt  [141']  motives.  Discarding  the  proof 
of  intention,  how  will  this  entry  appear  ?  It  is  to  join  some  one  of  four 
entries.  After  the  particular  entry  is  selected,  it  may  join  it  on  the  east, 
west,  north,  or  south,  and,  from  the  words  of  it,  be  equally  good  for  a  dozen 
places  at  least,  and  consequently  good  for  no  place. 

In  Reid's  Lessee  v.  Dodson,  Tenn.  Rep.  408, 409,  Judge  Overton,  in  de^ 
livering  his  opinion,  says  that  ^  the  entry  should  be  sufficiently  special  to 
enable  the  surveyor  to  know  where  to  survey  it,  and,  if  others  have  or 
wish  to  make  entries,  it  ought  to  have  such  reasonable  specialty  as  would 
enable  them  to  steer  clear  of  it.  If  it  has  not  these  specialties  it  is  as  no 
entry  at  all,  and  no  subsequent  enterer  ought  in  equity  to  be  affected  by  it.'' 
Again,  in  speaking  of  a  subsequent  notice,  he  says  the  act  has  pre- 
scribed that  this  notice  shall  be  an  entry ;  and  we  are  not  authorized  to 
admit  a  substitute.  In  equity  in  some  cases  and  on  caveats  it  is  done,  but 
even  there  with  great  care,  and,  in  page  411,  the  entry  in  itself  should  con- 
tain certainty,  and  it  was  incumbent  on  the  enterer  to  word  his  entry  in 
such  a  manner  as  to  avoid  ambiguity.  An  entry  should  never  be  so  con- 
strued as  that  it  might  enable  the  person  to  hold  at  more  than  one  place. 
The  same  principles  are  fully  recognized  by  the  Court  in  Baird  v.  Trimble's 
Lessee,  Cooke,  282 ;  Mitchell  b.  Nash,  Cooke,  238. 

It  is  unnecessary  to  say  any  thing  about  notice.  The  defendants  to  the 
cross-bill  deny  that  they  knew  any  thing  about  the  uncertainty  of  Barry's 
entry  till  shortly  before  Searcy  entered  the  land.  It  has  not  been  proved 
that  they  did.  They  knew  that  Barry  claimed  land  there  by  entry,  and 
that  Nash,  the  locator,  said  that  was  the  place. 

It  is  also  insisted  that  there  was  no  other  vacant  land  on  the  east  fork  of 
Stone's  River  adjoining  any  of  Sugg's  entries;  this  is  not  satisfactorily 
proved,  and  if  it  was  I  am  not  prepared  to  say  that  such  proof  would 
make  the  entry  good.  Besides,  by  the  words  of  the  entry  [142]  it  cannot 
be  necessarily  inferred  that  Barry's  land  was  to  be  on  the  east  fork*  Sugg's 
entry,  which  it  calls  to  join,  is  described  as  lying  there. 

From  this  view  of  the  case,  Barry's  grant  cannot  be  considered  as  hav- 
ing a  priority  from  the  date  of  his  entry  so  as  to  prevail  agunst  an  older 
grant  The  principle  before  stated  we  believe  to  be  correct  in  general* 
Tet  these  defendants  to  the  cross-bill  stand  in  a  different  situation  from 
others.  Mitchell  purchased  from  Barry,  and  took  possession  under  him. 
He  sold  to  Searcy,  and  gave  him  possession.    Barry  was  bound  to  make  a 
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good  title  if  the  laod  was  not  taken  away  by  better  claims.  The  possession 
thus  acquired  must  be  considered  as  the  possession  of  Barry,  and  the  title 
procured  by  Searcy  under  the  Act  of  1807,  c.  2,  §  36,  giving  a  preference 
to  occupants,  must  in  equity  be  considered  as  inuring  to  the  use  of  Barry 
in  conformity  with  the  principles  recognized,  in  the  case  of  Searcy  r. 
Kirkpatrick,  Cooke,  211.  No  censure  or  blame  can  be  imputed  to  Searcy 
in  procuring  this  title.  He  was  settled  on  the  land,  had  made  valuable 
and  permanent  improvements,  he  had  suffered  the  time  allowed  by  the  first 
occupant  law  of  1806  to  pass  by.  If  he  had  permitted  the  period  allowed 
to  occupants  by  the  Act  of  1807  to  elapse,  any  other  person  might  have 
entered  the  land  and  procured  a  grant,  and  turned-  him  out  of  possession. 
Nor  could  Barry,  claiming  under  an  entry  so  vague  and  uncertain,  have 
prevented  it  The  conduct  of  Searcy  was  a  benefit  to  all  the  parties  in 
thus  securing  the  land.  But  from  the  relative  situation  in  which  he  was 
at  the  time,  that  actual  possession  which  enabled  him  to  get  a  title  was 
founded  on  a  contract,  and  in  equity  must  be  considered  with  a  reference  to 
the  contract,  and  not  his  own  exclusively. 

Colonel  Searcy's  grant,  though  dated  in  1809,  will  in  equity  have  a  pri- 
ority as  against  an  entry  made  by  others  since  the  12th  of  September 
1807.  The  Court  are  not  willing  to  deprive  him  of  it,  and  in  lieu  [143] 
thereof  compel  him  to  accept  of  another,  which  is  dated  in  January,  1810, 
and  can  have  no  effect  prior  to  that  time. 

It  appears  from  Searcy's  answer  that  he  yet  retains  in  his  hands  a  suf- 
ficient sum  of  the  purchase-money  which  he  agreed  to  pay  Mitchell,  to 
effectuate  the  purposes  of  equal  and  impartial  justice  between  all  the  con- 
tending parties. 

Let  a  decree  be  made  that  the  defendant  Searcy  pay  to  R.  D.  Barry 
$166,  the  sum  agreed  to  be  paid  by  Mitchell  for  eighty-three  acres  of  surplus 
land,  as  ascertained  by  survey,  with  interest  from  the  27th  May,  1808,  the 
first  time  the  surplus  land  was  ascertained,  —  the  Court  have  no  proof  that 
it  was  known  sooner,  —  but  be  allowed  to  retain  out  of  that  sum,  a  reason- 
able allowance  for  his  expenditures  in  procuring  a  grant  with  interest 
thereon  from  the  Slst  of  December,  1808.  The  residue,  if  any,  to  be 
paid  to  Mitchell.  And  that  the  complainants  pay  the  costs  of  the  original 
bill,  and  William  Searcy  pay  the  costs  of  the  cross-bill.  Bedmond  D. 
Barry,  retaining  his  grant,  can,  by  the  existing  laws,  withdraw  his  warranty 
and  get  a  certificate  in  lieu  thereof,  and  apply  it  to  his  own  use. 
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The  application  for  the  writ  of  certiorari^  in  lieu  of  an  appeal,  ought  to  be  made  at  or  before  the 
first  term  of  the  revising  coort  after  the  trial  below,  unless,  in  some  extraordinary  cases,  ot 
which  the  Court  should  be  fully  satisfied.  [Citing  and  approving  Trigg  v.  Boyce,  4  Hay. 
100.    Ace.  8  Y.  228,  and  10  H.  441,  where  this  case  is  cited.] 

And  to  entitle  a  party  to  the  writ,  he  must  state,  on  oath,  that  he  was  deprived  of  appeal  by 
the  action  of  the  Court  or  clerk,  or  adverse  party,  or  by  inevitable  accident  or  misfortune, 
without  blame  on  his  part.    [See  McMurry  v.  Milan,  2  Sw.  179,  and  cases  there  cited.] 

It  is  no  ground  for  the  writ,  that,  in  an  action  upon  a  covenant  to  convey  land,  the  party  did 
not  appeal  from  the  judgment  charging  him  with  the  value  of  the  land  at  the  time  of 
recovery,  because  it  was  then  the  common  understanding,  and  such  was  the  decision  of  the 
courts  that  this  was  the  proper  measure  of  damages,  and  afterwards  it  was  decided  by 
the  courts  that  the  measure  of  damages  was  the  purchase-money  with  interest.  [See  Wil- 
son V.  Robertson,  1  Tenn.  464;  Talbot  v.  Bedford,  Cooke,  447.] 

In  Error.  —  Whtte,  J.,  delivered  the  opinion  of  himself  and  Roane  as 
follows :  —  It  appeared,  by  the  record  in  this  ease,  that  the  plaintiffs  in  the 
month  of  July,  in  the  year  1796,  purchased  from  the  defendant  a  tract  of 
land  for  the  sum  of  $400  or  some  other  sum,  and  paid  the  consideration 
money.  The  defendant,  at  the  time  of  the  sale  by  him,  had  not  completed 
his  title  by  grant ;  and  therefore  gave  his  [144]  bond  to  the  plaintiffs  to 
make  them  a  good  title  at  a  future  day.  When  defendant  completed  his 
title  by  grant,  it  was  found  that  an  elder  grant  covered  a  part  of  the  land, 
and  therefore,  as  to  the  part  so  covered,  could  not  comply  with  the  terms 
of  his  bond.  To  the  part  not  covered  by  the  older  grant,  he  made  a  good 
title  to  the  plaintiffs ;  and  the  bond  was  put  in  suit  against  him  to  recover 
damages  for  the  part  not  conveyed  in  the  County  Court  of  Williamson, 
and  a  recovery  had  thereon  at  the  January  term  of  the  said  court  in  the 
year  1811,  in  the  sum  of  $4,883.20,  being  the  then  present  value  of  the 
land  at  the  rate  of  $7.50  per  acre.  The  defendant  did  not  appeal,  it  being 
the  common  understanding  of  the  country  at  the  time  of  the  recovery,  and 
for  some  time  before,  that,  upon  similar  bonds,  the  value  of  the  land  at  the 
time  of  recovery  was  the  proper  measure  of  the  damages,  and  so  also  were 
the  decisions  of  the  courts.  In  the  fall  of  the  same  year,  1811,  at  the  De- 
cember term  of  the  Supreme  Court  at  Carthage,  it  was  decided  that  the 
purchase-money  with  interest  thereon  down  to  the  time  of  the  trial,  and 
not  the  then  value  of  the  land,  should  be  the  measure  of  damages.  After 
this  decision,  the  defendant  Hadley,  the  judgment  against  him  being  unsat- 
isfied, applied  by  petition  to  a  circuit  judge  for  a  certiorari  and  supersedeas 
assigning  for  cause  the  rule  of  law  established  by  the  said  decision,  which 
were  granted  on  the  28th  March,  1812,  by  the  said  judge,  and  returned  to 
the  MsLj  term  of  the  Circuit  Court  of  Williamson  County  of  the  same 
year,  —  the  certiorari  being  filed  in  the  office  of  said  court  the  4th  of  April 
preceding.    At  the  return  term  of  the  said  certiorariy  to  wit,.  May  term, 
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1812,  it  was  moved  to  dismiss  the  same,  but  continued  upon  advisement 
until  November  term,  at  which  term  it  was  continued  for  the  same  cause 
until  Ma  J  term,  1813,  at  which  term  the  rule  for  dismissing  the  certiorari 
was  discharged,  and  a  new  trial  granted.  To  this  opinion  of  [145]  the 
Court  the  plaintiffs  excepted,  and  a  bill  of  exceptions  taken  and  signed  in 
the  usual  form.  And  because  it  appeared  by  affidavit  that  an  impartial 
trial  could  not  be  had  in  the  county  of  Williamson,  the  venue  was  changed 
to  Davidson  Circuit  Court,  and  a  verdict  there  had  for  the  plaintiff,  May 
term,  1814,  in  the  sum  of  $1,477.80.  The  plaintiff,  by  appeal  in  the  na- 
ture of  a  writ  of  error,  brought  the  cause  up  to  this  court 

The  principal  question  submitted  to  the  Court  uppn  this  case  for  their 
opinion,  is,  whether  the  Circuit  Court  erred  in  discharging  the  rule  to  dis- 
miss the  certiorari,  and  granting  a  new  trial.  The  certiorari  practice  is 
now  pretty  well  established,  and  its  limits  generally  understood.  Our  first 
ideas  of  it  were  taken  from  North  Carolina ;  there  it  was  used  in  such 
cases  as  might  otherwise  without  its  intervention  leave  the  party  remedi- 
less by  the  then  practice  of  that  State.  It  was  considered  as  an  extraor- 
dinary remedy  appealed  to,  to  supply  a  defect  of  justice  in  cases  obviously 
entitled  to  redress,  and  yet  unprovided  for  by  their  forms  of  proceeding. 

■ 

Cases  of  this  kind  were  recovered  in  a  court  of  record  against  conscience, 
the  injustice  of  which  did  not  appear  upon  inspection  of  the  record,  and 
of  course  would  not  be  corrected  by  writ  of  error.  The  iniquity  of  them 
could  only  be  detected  by  an  examination  of  the  facts  upon  another  triaL 
The  law,  it  is  true,  has  prescribed  for  this  purpose  the  appeal,  a  process 
given  in  that  term  only  in  which  the  recovery  was  had.  But  if  by  the 
act  of  the  Court,  either  oppressively  or  erroneously  produced,  the  appeal 
was  refused ;  or  if  by  the  act  of  the  derk  negligently  or  wilfully  caused, 
the  appeal  was  defeated ;  or  if  by  the  contrivance  or  procurement  of  the 
adverse  party  the  same  result  was  procured ;  or  even  if  by  inevitable 
accident,  or  the  misfortune  without  blame  of  the  party  injured,  he  was 
prevented  from  the  benefit  of  a  second  investigation  of  the  fJEtcts  of  the 
cause,  by  the  [146]  prescribed  mode  of  appeal,  the  certiorari  was 
resorted  to  as  the  substitute  for  redress.  But  in  all  these  cases,  it  behooved 
the  party  praying  the  benefit  of  this  extraordinary  remedy  to  have  merits 
on.  his  side,  and  to  pursue  it  in  proper  time.  Time  has  always  been  con- 
sidered as  an  important  circumstance*  to  be  attended  to  in  the  certiorari 
practice,  both  in  this  State  and  the  State  of  North  Carolina ;  and  that  the 
redress  by  this  means  should  be  followed  up  as  soon  as  possible  after  the 
happening  of  the  occurrence  which  rendered  it  necessary  to  have  resort  to 
it.  Every  reason  which  may  be  presumed  to  have  influenced  the  legisla- 
ture to  limits  the  use  of  appeal  by  time,  is  applicable  to  the  certiorari.  A 
remedy  which  in  numerous  cases  of  oppression  and  injustice,  of  fraud  and 
circumvention,  and  where  the  corrupt  conscience  of  a  party  would  not 
otherwise  be  reached  or  effectually  appealed  to,  hath  been  by  numerous 
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decisions  admitted  necessary  to  exist ;  but  it  hath  been  admitted  also  to  be 
equally  necessary  that  this  remedy  should  be  pursued  in  convenient  time, 
otherwise  a  series  of  evils  would  be  introduced  not  less  injurious  to  society 
than  those  intended  to  be  remedied.  Were  it  competent  for  the  party  at 
a  late  period  to  apply  for,  and  obtain  this  writ,  when  or  where  would  be 
the  end  of  judicial  controversy  ?  The  vexation,  the  uncertainty,  the  doubts 
and  the  expense  of  carrying  a  cause  through  different  courts  would  be 
aggravated,  the  probability  of  loss  of  testimony  by  death  of  witnesses,  by 
death  of  parties,  and  other  embarrassments  necessarily  incident  to  a  pro- 
tracted litigation,  would  be  greatly  increased ;  and  the  chances  of  correct- 
ing the  decisions,  and  purging  it  of  its  wrongs,  the  object  aimed  at,  would 
be  lessened  in  proportioi^  to  the  staleness  of  the  application.  Hence  the 
Court  at  Carthage  last  term  were  unanimously  of  opinion  that  the  applica- 
tion for  this  writ  should  be  made  at  or  before  the  first  term  of  the  revising 
court  after  the  trial  below,  unless  in  some  extraordinary  cases,  of  [147] 
which  the  Court  should  be  fully  satisfied.  This  precludes  the  latitude  con- 
tended for  in  the  present  case,  and  the  present  court  in  reviewing  the  case 
at  Carthage,  approve  of  the  limitation  there  recognized  and  adopted.  The 
case  now  before  the  Court  is  as  favorable  a  one  as  can  be  well  conceived, 
for  claiming  a  relaxation  in  the  above  rule,  and  we  fully  feel  the  situation 
of  the  defendant  resulting  from  the  circumstance  of  having  his  cause  tried 
in  the  beginning  of  the  year  1811,  instead  of  the  latter  part  of  that  year, 
or,  at  most,  the  beginning  of  the  next.  But  cases  of  individual  hardship 
must  yield  to  the  public  good ;  and  the  rule  of  law  once  established  must 
be  uniform  in  its  operation.  It  hath  been  argued,  in  order  to  show  that 
the  decision  at  Carthage  ought  to  be  extended,  that  this  writ  by  our  law  is 
a  constitutional  writ,  given  in  civil  cases  by  express  words,  both  to  superior 
and  inferior  courts,  for  the  removal  of  causes  from  inferior  jurisdictions 
upon  sufficient  cause,  supported  by  oath  or  affirmation.  Constitution,  art  5, 
§§  6,  7,  to  which  no  limitation  of  time  is  annexed,  that  it  therefore,  it  is 
argued,  deserves  consideration,  and  is  a  matter  of  delicacy  to  say  that  the 
Court  will  impose  a  limitation,  when  the  Constitution  hath  not  thought 
proper  to  do  so.  To  this  it  is  answered,  that,  at  the  time  of  the  adoption 
of  our  Constitution,  the  State  of  North  Carolina,  of  which  we  had  pre- 
viously formed  a  part,  had  not  so  sufficiently  and  firmly  established  its 
certiorari  practice,  as  not  to  have  it  disputed ;  it  was  opposed  a  long  time 
in  that  State  by  the  ablest  counsel,  and  even  then  continued  to  be  so 
opposed.  The  certiorari  seemed  to  the  framers  of  our  Constitution  a  mat- 
ter of  too  much  consequence  to  the  interests  of  society  to  hazard  its  estab- 
lishment, as  in  North  Carolina,  with  the  courts,  assailed  as  it  was ;  and  they 
therefore  at  once  secured  its  existence  and  the  outlines  of  its  use  by  con- 
stitutional provision ;  thereby  settling  the  question  agitated  in  North  Caro- 
lina, as  far  as  it  regarded  this  State.  But  it  seems  to  [148]  tne  the 
Constitution  regarded  nothing  further  than  what  was  expressed,  leaving  the 
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particular  application  of  it  to  the  discretion  of  the  courts  of  the  State, 
upon  questions  as  they  should  arise,  in  their  different  bearings  upon  society. 
It  is  believed  the  construction  of  the  Constitution,  as  contended  for  by  the 
defendant  in  error,  would  not  comport  with  the  views  of  its  framers.  To 
extend  the  limits  of  its  application  indefinitely,  would  be  productive  of  the 
greatest  evils  to  society.  To  extend  it  further  than  the  case  at  Carthage 
has  done  is  considered  unsafe,  and  might  hazard  the  repose  and  quiet  of 
the  country.  We,  in  the  spirit  of  the  framers  of  the  Constitution,  are 
friendly  to  the  certiorari,  and  therefore  wish  to  support  it ;  but  we  consider 
this  to  be  best  effected  by  not  enlarging  the  field  of  its  operation,  but  by 
confining  it  within  its  present  bounds.  We  are  therefore  of  opinion,  on 
this  point,  that  the  Circuit  Court  of  Williamson  county  erred  in  discharg- 
ing the  rule  for  dismissing  the  certiorari  in  this  record,  and  that  it  erred  in 
granting  a  new  trial  in  the  cause.  We  conceive  it  to  be  unnecessary  to 
give  any  opinion  on  the  second  point  made  by  the  counsel,  as  die  first  very 
properly  governs  the  case. 


NaBhville.    August  Term.  1817. 

ELIZA  C.  PERKmS  AND  NICHOLAS  PERKINS,  AN  INFANT  BY 
SAID  ELIZA,  HIS  NEXT  FRIEND,  v.  JOSHUA  HADLEY,  H. 
COOK,  THOMAS  H.  PERKINS,  DANIEL  PERKINS,  AND  WIL- 
LIAM PERKINS,  DEFENDANTS. 

Specific  performance  is  in  the  discretion  of  the  Conrt,  and  ought  not  to  be  decreed,  whete  it 

is  unreasonable,  or  bard,  or  iinjast  to  decree  it,  as  prayed  for. 
Thus,  where  lands  are  sold,  it  would  be  unreasonable  and  injurious  to  the  obligor  to  permit 

the  obligees,  by  agreement  among  themselves,  to  take  part  of  the  lands  for  which  tha 

obligor  could  make  title,  leaving  other  parts. 
If  the  obligees,  or  any  of  them,  seek  specific  performance,  they  must  take  all  the  land  to 

which  the  vendor  can  make  title  (not  pick  out  the  choice  spots),  and  allow  the  value  of 

such  land;  or  renounce  eveiy  part  of  the  land. 
Whoever  takes  possession  of  land  under  -a  contract  which  afterwards,  for  any  cause,  ib 

rescinded,  or  relinquished,  shall  be  allowed  for  intermediate  improvements.     [Ace.  New> 

nan  v.  Madin,  6  Hay.  241;  8  Sn.  228;  1  Cold.  221,  818;  2  Head,  208;  6  H.  606;  2  Hum. 

174.] 
The  law  abhors  multiplicity  and  splitting  of  actions,  and  therefore  obligees  or  payees  of  a  con- 
tract cannot  divide  it  into  several  actions. 
And  the  Act  of  1784,  22,  6  (Code,  2010),  makes  no  change  in  this  respect,  for  it  regards  the 

right  of  property,  but  the  remedy  is  not  altered  so  as  to  become  two  actions;  it  is  still 

single,  with  the  addition  of  the  representative  of  a  deceased  party  to  the  survivor. 
And,  in  such  c^ses,  all  must  join  in  the  action,  and,  if  some  will  not  agree  to  prosecute  the 

suit,  they  must  be  summoned  and  severed,  and  the  others  permitted  to  proceed  alone. 

[See  Carraway  v.  Burton,  4  Hum.  108;  Gray  v.  Wilson,  Meigs,  894.] 

The  Court,  after  hearing  this  cause,  directed  some  amendments  to  be 
made,  to  prepare  it  for  a  final  decree  at  the  next  term,  and  gave  judgment 
upon  the  principal  matters  in  controversy  aa  follows :  -— 
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Thomas  H.  Perkins,  Daniel  Perkins,  William  Perkins,  and  Nicholas 
Perkins  the  elder,  on  the  6th  of  July,  1796,  purchased  of  Joshua  Hadley, 
640  acres  of  [149]  land.  Hadley  executed  a  writing  under  seal,  stating 
that  he  had  received  $220  in  part-payment  of  said  640  acres  of  land, 
describing  them,  and  binding  himself  to  make  title  on  payment  of  the 
residue  of  the  purchase-money.  That  residue  was  afterwards  paid* 
Before  1804,  the  purchasers  divided  the  lands  they  had  purchased  from 
divers  persons.  One-half  of  this  640  Tj^as  allotted  to  the  said  Nicholas 
Perkins  the  elder,  and  the  other  half  thereof  to  Daniel  Perkins.  Nicholas 
Perkins  the  elder  died.  By  his  will,  half  of  this  tract  allotted  to  him  was 
in  a  division  assigned  to  his  son  Constant,  and  the  other  half  to  his  son 
Nicholas.  Nicholas,  the  son,  sold  his  part  to  John  P.  Perkins,  provided  the 
amount  should  not  exceed  220  acres,  which  sale  was  evidenced  by  a  writ- 
ing under  seal.  John  P.  Perkins  paid  a  full  and  valuable  consideration, 
and  took  possession  of  the  part  allotted  to  Nicholas,  made  valuable  improve- 
ments thereon  worth  $500,  and  resided  thereon  until  he  died  in  November 
1807,  intestate,  leaving  the  said  Eliza  his  widow,  and  the  other  complainant 
his  son.  Hadley  had  a  good  title  to  part  of  said  640  acres,  that  is  to  say 
to  forty-nine  acres,  part  of  the  section  allotted  to  Nicholas  the  son,  which 
forty-nine  acres  includes  the  improvements.  Also,  he  had  title  to  the  part 
allotted  to  Daniel  Perkins.  The  residue  of  the  640  acres  was  covered  by 
an  older  grant  which  Hadley  knew  not  of  when  he  sold  as  aforesaid.  Had- 
ley failing  to  convey  the  said  640  acres,  the  said  Thomas  H.  Perkins,  Daniel 
Perkins,  and  William  Perkins  sued  him  on  said  writing,  and  in  January, 
1811,  recovered  $4,883  and  costs,  the  value  without  improvements.  Had- 
ley thereupon  brought  an  ejectment  to  recover  the  possession  of  the  said 
forty-nine  acres  of  land,  and  the  complainants  brought  this  bill  claiming  the 
said  forty-nine  acres  of  land,  and  praying  that  Hadley  may  be  compelled  to 
convey  them,  and  that  the  said  Thomas  H.  Perkins,  Daniel  Perkins,  and 
William  Perkins  may  be  enjoined  as  to  such  part  of  their  said  [150] 
judgment  as  is  for  the  said  forty-nine  acres.  Constant  Perkins,  son  of 
Nicholas  the  elder,  sold  his  part,  which  came  to  him  on  the  death  of  his 
father,  being  206  acres,  to  H.  Cook. 

Upon  this  statement  the  question  is.  Can  the  plaintiff  retain  the  forty- 
nine  acres  of  land  allowing  for  the  price  assessed  in  the  verdict,  and  after 
deducting  that  from  the  judgment  have  the  residue  of  her  proportion  of 
the  judgment  for  the  lands  interfered  with  and  taken  by  elder  and  better 
claims? 

It  is  to  be  recollected  that  so  far  as  this  bill  seeks  to  retain  the  forty-nine 
acres,  it  is  a  bill  for  specific  performance.  Thai  is  in  the  discretion  of  the 
Court,  and  ought  not  to  be  decreed,  where  it  is  unreasonable  or  hard  or  unjust 
to  decree  it,  as  prayed  for.  Where  lands  are  sold  to  several  persons,  and  one 
bond  for  title  be  given  to  all,  it  would  be  unreasonable  and  injurious  to  the 
obligor  to  permit  the  obligees,  by  agreement  amongst  themselves,  to  take 
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part  of  the  lands  for  which  the  obligor  could  make  title,  leaving  other  parts 
for  the  obligor.  -The  valuable  parts  would  be  selected,  and  the  residue  be 
rendered  thereby  unsalable.  It  would  consist  of  unequal  and  unconnected 
parts,  of  no  use  or  value  to  any  one  but  the  owner  of  the  selected  parts. 
This  is  a  situation  into  which  at  the  formation  of  the  contract  it  was  not 
contemplated  to  place  the  vendor,  and  one  which,  if  he  had  been  asked 
about,  he  would  most  probably  not  have  consented  to.  If,  then,  any  one  or 
two  of  the  obligees  will  insist  to  have  part  of  the  land  to  which  the  obligor 
can  make  title,  it  must  be  upon  condition  that  he  or  they  will  not  pick  out 
the  choice  spots,  leaving  the  mean  ones  for  the  vendor.  They  must  take 
the  whole,  and  deduct  from  the  judgment  as  is  correspondent  to  the  assessed 
value  of  the  land, — leaving  the  residue  of  the  judgment  above  such  deduc- 
tions to  be  paid  by  the  defendant  at  law  to  the  other  plaintiffs  at  law. 
Otherwise  the  plaintiffs  in  equity  must  renounce  every  part  of  the  land,  and 
take  [151]  their  proportion  of  the  damages  recovered.  In  the  present 
instance,  the  plaintiff  in  equity  cannot  at  her  pleasure  take  part  of  the  land 
such  as  suits  her,  and  for  such  parts  as  do  not  suit  her  take  damages.  If 
she  take  damages,  then  she  ought  to  be  allowed  for  the  permanent  improve- 
ments made  on  the  land.  The  rule  is,  that  whoever  takes  possession  under 
a  contract  which  afterwards  for  any  cause  is  rescinded  or  relinquished, 
shall  be  allowed  for  intermediate  improvements  made  on  the  land.  They 
are  made  by  the  approbation  and  consent  of  the  vendor.  If,  instead  of 
conveying  the  land  agreeably  to  his  contract,  he  so  manages  as  not  to  com- 
ply with  his  contract  to  convey,  whether  wilfully  or  involuntarily,  he  ought 
to  make  retribution ;  and  become  not  richer  at  the  expense  <^  another  by 
taking  advantage  of  his  own  failures.  Indeed,  he  ought  to  do  so  upon 
another  ground  also.  He  ought  not  to  receive  the  profits  of  another's  labor 
without  just  compensation,  unless  he  can  show  that  the  labor  was  done  with- 
out his  consent  and  against  his  will.  Cas.  T.  Talbot,  234 ;  Hard.  579  ;  3 
Call.  135 ;  1  Wash.  329 ;  5  Johns.  272.  There  is  no  difficulty  as  to  the 
part  or  share  of  the  judgment  to  be  allotted  to  the  complainant,  for  it  is 
admitted  that  the  plaintiffs  at  law,  who  are  three  out  of  four  of  the  obligees, 
recovered  for  the  whole  land.  Perhaps  by  our  law,  even  as  it  now  stands, 
there  could  not  be  a  recovery  for  part.  At  the  common  law  this  would 
have  been  a  joint  bond,  to  be  sued  by  the  obligees  jointly  by  one  action, 
and  not  by  several  actions.  Where  that  is  the  nature  of  the  original  con- 
tract, the  death  of  one  produces  survivorship ;  and  there  is  but  one  acUoD 
allowed.  Much  less  can  the  parties  who  are  obligees,  by  an  act  of  theirs, 
divide  it  into  several  actions.  The  law  abhors  multiplicity  and  splitting  of 
actions.  For  this  reason  it  is  that  you  cannot  assiga  a  bill  of  exchange  for 
part  of  the  sum  due  by  it.  The  defendant  thereby  might  be  subjected  to 
one  hundred  actions  instead  of  one.  So  also,  in  case  of  warranty,  if  it  be 
[152]  made  by  feoffment  to  A.  and  B.,  and  they  enfeoff  different  persons, 
the  warranty  is  gone,  for  it  cannot  be  used  unless  by  different  and  several 
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Touchers  and  actions  instead  of  one,  and  the  law  will  rather  destroy  it 
altogether  than  allow  tJud ;  so  also  of  a  partition  of  lands  when  not  pur- 
suant to  law,  the  warranty  is  gone,  for  the  same  reason.  The  defendant 
must  not  be  subject  to  more  actions  than  by  Ids  own  contract  he  was 
originally  made  liable.  Garth.  166;  Salk.  65.  So  also  of  a  feoffment 
with  warranty  to  two,  and  one  enfeoffs  a  third,  the  warranty  does  not  go 
to  that  third,  for  if  it  did  then  he  would  vouch,  and  the  other  feoffee 
also ;  and  so  two  vouchers  and  recoveries  be  substituted  in  place  of  one. 
The  original  feoffee  may  still  vouch,  for,  as  to  him,  there  is  but  one  action 
still.  Co.  Litt  385.  Has  our  law  operated  any  alteration  in  this  particu- 
lar by  abolishing  joint  tenancy,  1784,  c.  22,  §  6,  <' in  all  real  and  personal 
estates  held  in  joint  tenancy,  the  part  or  share  of  any  person  dying  shall 
not,  &c.,  but  shall  descend  or  be  vested  in  his  executors,  administrators, 
or  assigns  respectively  of  the  tenant  so  dying  in  the  same  manner  as 
estates  held  by  tenancy  in  common."  On  the  side  of  the  obligors,  by 
1789,  c.  57,  §  5,  on  the  death  of  a  joint  obligor,  the  joint  debtor's  contract 
survives  against  the  heirs,  executors,  or  administrators  of  the  deceased 
obligor.  The  law  of  joint  tenancy  in  personals  remains  unaltered  after 
the  death  of  one,  except  in  the  point  mentioned  in  the  act;  which  as 
between  the  obligees  regards  the  right  of  property,  but  the  remedy  is  not 
altered  so  as  to  become  two  actions  instead  of  one.  The  remedy  is  still 
single,  but  with  the  addition  of  another  plaintiff.  If  the  survivors  sue 
without  the  executors  of  the  deceased,  there,  as  the  latter  ought  to  be  parties 
in  order  to  secure  the  share  of  the  judgment  which  by  the  law  of  1784  they 
are  entitled  to,  the  others  ought  to  be  stopped  by  plea  in  abatement  from 
proceeding  in  the  action  brought  by  them  alone.  How  else  can  the  execu- 
tors ever  get  [153]  their  share,  under  the  act  of  1784?  The  judgment 
when  collected  is  to  be  paid  to  the  plaintifis,  and  they  are  not  so.  The 
action  by  whomsoever  brought,  is  for  all  the  damages,  and  cannot  be  for 
less  unless  by  consent.  For  it  is  a  claim  for  a  breach  of  an  entire  contract, 
in  which  a  part-performance  is  no  plea,  nor  can  damages  be  claimed  for  a 
non-performance  in  part  It  is  not  only  so  by  law,  but,  in  this  instance,  it  is 
admitted  that  damages  have  been  assessed  for  all  the  interest. 

In  putting  a  construction  on  the  Act  of  1784,  the  Court  will  not  over- 
turn a  rule  so  carefuUy  fostered  by  the  law,  as  this  for  the  prevention  of 
multiplied  actions.  But  will,  pursuing  the  spirit  of  the  common  law,  adopt 
that  of  two  constructions,  which  will  leave  the  rule  unimpaired.  All  must 
be  joined  in  the  action,  and  if  some  will  not  agree  to  prosecute  the  suit, 
such  must  be  summoned  and  severed,  and  the  others  permitted  to  proceed 
alone. 

Therefore  decree  that  the  plaintiff  shall  be  entitled  to  the  one-fourth 

part  of  the  damages  recovered  by  the  plaintififo  at  law,  the  defendant  at  law 

first  allowing  to  her  the  value  of  the  permanent  improvements  made  upon 

.the  land,  by  the  obligees  or  any  of  them,  or  those  claiming  under  them,  to 

829 


153, 154  hatwood's  reports,  vol.  iv. 

be  ascertained  by  the  report  of  the  master.  Let  a  reference  be  made  to  him 
for  that  purpose,  and  his  report  be  made  to  the  next  term.  An  allowance 
to  be  made  for  the  rents  in  the  mean  time ;  that  is  to  say,  a  reasonable  allow- 
ance for  the  use  and  occupation  of  the  lands  in  the  mean  time  by  the  obli- 
gees or  any  persons  holding  under  them.  The  costs  to  abide  the  final 
hearing  of  the  cause,  and  further  directions  to  be  then  ^ven. 

NoTB.  —  This  case  seems  to  have  been  oyerlooked  by  Mr.  Meigs  in  his  Digest,  the 
only  omission  of  any  consequence  I  have  yet  discovered  in  his  laborious  and  ezhaua- 
live  work. — Ed. 


Nashville.   August  Term,  1817. 

'    PHILLIPS'S  LESSEE  v.  ROBERTSON. 
[5.  C,  6  Hay.  101  ;.2  Tenn.  399.] 

A  tenant  cannot  dispute  the  title  of  his  landlord  without  restoring  the  possession.  [Ace.  Doke 
V.  Harper,  6  T.  285,  and  Lane  r.  Osment,  9  T.  90,  citing  this  case;  4  Haj.  206.] 

And  this  applies  as  well  to  a  tenant  who  goes  into  possession  under  a  parol  lease  for  a  longer 
term  than  one  year,  void  by  the  statute  of  frauds,  as  to  other  tenants. 

[154]  In  Error.  —  Haywood,  J.  —  This  action  of  ejectment  was  com- 
menced on  the  19th  of  December,  1811 ;  was  tried  in  the  Circuit  Ck)urt  the 
second  Monday  of  March,  1815.  Two  bills  of  exceptions  were  filed,  and  the 
cause  was  removed  into  this  court.  In  these  bills  are  stated  the  following 
facts.  The  lessee  of  the  plaintiff  gave  in  evidence,  on  the  trial,  a  grant  to 
Phillips  from  this  State,  dated  11th  September,  1811 ;  also,  a  copy  of  the 
entry  on  which  it  issued.  **  April  11,  1797,  R.  D.  Barry,  1000  acres  jom- 
ing  the  above  on  the  upper  side,  running  up  the  creek  on  both  sides  for 
quantity,  No.  of  location  7179."  Also  the  copy  of  another  entry  made  on 
the  same  day.  No.  of  location  7178.  ^  R.  D.  Barry  640  acres  on  a  small 
creek,  running  into  the  east  fork  of  Stone's  River,  opposite  to  Isaac  Shelby's 
5000  acre  tract,  joining  BushneU  and  Dobbins  on  the  north,  running  up  the 
creek  on  both  sides  for  complement."  The  bounds  of  this  grant  included 
the  tract  on  which  the  defendant  lived. .  The  defendant's  grant  was  dated 
in  1809,  and  includes  the  said  tract  on  which  he  lived.  The  lessor  of  the 
plaintiff  also  gave  in  evidence  a  grant  to  Barry  for  640  acres  from  the  State 
dated  the  27th  of  November,  1809,  founded  on  said  entry  7178.  The  lessor 
of  the  plaintiff  introduced  a  plat,  and  proved  its  representations  to  be  cor- 
rect He  proved  further,  that  before  the  date  of  the  entry  under  which  the 
lessor  of  the  plaintiff  claims,  the  lines  of  Shelby's  tract,  and  of  BushneU 
and  Dobbins's  tract,  were  old  lines,  and  run  and  marked  as  represented  in 
the  plat.  The  plat  represents  Shelby's  tract  as  lying  on  both  sides  the  river, 
and  Bushnell  and  Dobbins's  as  lying  on  the  north  of  that  It  represents 
two  creeks  running  into  the  river  on  the  east  side.  The  first  or  upper  creek 
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[155]  discharges  itself  into  the  river  on  the  south  boundary  of  Bushnell 
and  Dobbins,  after  passing  near  the  north-east  boundary.  The  other,  or 
lower  creek,  emptying  in  the  river  beyond  the  western  boundary  near  to  the 
north-west  comer.  The  mouth  of  the  first,  or  upper  creek,  is  opposite  to 
Shelby's  5000  acre  tract  The  mouth  of  the  second  is  not,  but  is  beyond 
its  boundaries.  The  640  acre  entry  was  surveyed  so  as  to  join  Bushnell 
and  Dobbins  on  the  north,  beginning  at  the  north-west  comer,  and  includes 
no  part  of  the  upper  creek ;  the  lines  of  this  survey  include  the  head  of  the 
lower  creek.  Nash  was  the  locator  and  surveyor  of  7178  and  7179.  Soon 
after  making  the  entries  he  made  plats  and  certificates  of  survey,  represent- 
ing the  bounds  as  they  now  are.  In  1803,  Dougherty,  under  a  purchase  from 
Barry,  took  possession  of  said  640  acres  under  the  said  entry,  claiming  the 
same  in  the  manner  and  place  now  represented  in  said  plat,  and  has  continued 
ihat  possession  ever  since.  The  lessor  of  the  plaintiff  deriving  his  title 
under  Barry  to  the  1000  acres,  claimed  the  same  as  since  surveyed  and 
granted  and  represented  in  said  plat ;  by  which  representation  the  south 
part  of  its  western  boundary  is  in  or  near  the  eastern  boundary  of  the 
640  acre  tract  sold  to  Dougherty,  in  an  oblong  form  ;  its  western  and  east- 
em  boundaries  being  the  longest  lines  of  the  parallels  given.  Its  southern 
boundary  adjoining  to  the  northem  boundary  of  Bushnell  and  Dobbins,  and 
terminating  near  the  north-east  comer  of  Bushnell  and  Dobbins.  The 
plaintiff's  claim  was  known  to  the  people  generally  of  that  neighborhood. 
Had  the  640  acre  survey  been  made  on  the  upper  creek  joining  the  north 
of  Bushnell  and  Dobbins,  the  1000  acres  might  also  have  been  surveyed  on 
the  creek,  above  and  on  both  sides,  and  would  not  have  interfered  with  the 
defendant.  The  lessor  of  the  plaintiff  offered  to  prove  that  in  1806,  and 
befqre  the  defendant  took  possession  of  the  land  in  dispute,  the  defendant 
agreed  with  [156]  the  lessor  of  the  plaintiff  that  he  would  settle  on  said 
lands,  and  hold  them  for  him  for  some  years :  would  clear  ten  acres  and 
build  a  cabin,  and  leave  it  in  good  repair ;  and,  pursuant  to  this  contract, 
entered ;  ted  at  the  end  of  the  time  refused  to  give  possession  to  the  lessor 
of  the  plaintiff.  The  Court  refused  to  receive  this  evidence.  The  640 
acres  are  on  both  sides  of  the  lower  creek,  from  that  part  of  it  which  inter- 
sects the  north  boundary  of  Bushnell  and  Dobbins  to  its  head. 

The  grant  of  Phillips  relates  to  the  date  of  the  entry,  7179,  if  it  be  a 
special  entry.  If  special,  it  is  made  so  by  reference  to  the  entry,  7178. 
What  is  the  meaning  of  the  term  opposite  f  Does  it  refer  to  the  mouth  of 
the  creek,  or  to  the  land  entered  ?  It  Lb  to  join  Bushnell  and  Dobbins  on 
the  north.  Would  it  be  more  precise  to  say,  also,  that  the  land  entered 
should  be  opposite  Shelby's  tract,  which  is  of  greater  extent  than  that  of 
Bushnell  and  Dobbins  ?  If  referred  to  the  land  this  term  is  of  no  use ; 
because  it  creates  no  specification  more  pointed  than  was  already  made. 
If  referred  to  the  mouth  of  the  creek,  they  have  an  operative  influence  in 
the  description.  It  is  too  unsafe  to  say  that  any  reliance  ought  to  be  placed 
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on  the  locator  and  surveyor  being  the  same  person,  for  then  his  actions, 
and  not  the  entry  would  be  the  standard.  Nor  can  his  plat  and  certificate 
be  relied  on,  made  soon  after  these  entries,  for  these  are  not  recorded  in 
public  books,  which  those  concerned  may  resort  to  for  information.  Nor 
can  Dougherty's  possession  avail  any  thing ;  for  that  may  cure  an  uncer- 
tainty, but  not  remove  a  certain  entry  from  its  proper  place.  Supposing  it 
doubtful  which  of  the  two  creeks  were  meant,  these  or  such  like  circum- 
stances might  have  fixed  it  to  either.  Of  the  same  character  is  the  recog- 
nition of  the  neighborhood.  ^  Opposite  to  Isaac  Shelby's  5000  ctcre  tract^ 
has  also  this  advantage,  which,  though  far  from  being  decisive,  weighs  some- 
thing ;  it  refers  grammatically  to  the  creek,  which  is  the  last  antecedent. 
That,  however,  ought  [157]  not  to  prevail,  if,  by  any  certain  sign,  it  can 
be  perceived  that  in  meaning  it  refers  to  the  term  land.  Search,  then,  for 
that  sign ;  it  would  not  be  rendered  more  precise,  such  reference  would  be 
of  no  use,  it  would  impair  the  text  If  referred  to  the  creek,  it  has  a  plain 
and  substantial  meaning,  very  material  in  this  cause.  The  latter  construc- 
tion ought  to  be  adopted.  Nothing  is  said  in  the  exceptions  concerning 
John's  survey  laid  down  in  the  plat.  Perhaps  it  was  an  older  entry  than 
1797,  and  was  not  known  to  the  locator  of  7178,  when  he  made  it.  Again, 
the  survey  may  as  well  on  the  upper  creek  join  Bushnell  and  Dobbins  in 
part,  as  that  laid  on  the  lower  creek  ;  also,  by  extending  into  John's  tract, 
it  may  lie  on  both  sides  of  the  creek ;  and  what  evidence  is  there  that  that 
was  not  the  intent  of  the  entry  ?  Who  can  say  the  locator  knew  of  this 
claim  when  he  made  the  entry  ?  Again,  the  1000  acres  may  adjoin  the 
640  laid  on  the  upper  creek,  above  it,  and  run  ofi*  on  both  sides  for  comple- 
ment But,  on  the  lower  creek,  which  is  the  upper  side :  the  north  or  east 
boundary  ?  The  creek  does  not  cross  either.  Here  is  no  creek  on  both 
sides  of  which  the  1000  acres  centre.  If  the  length  was  not  known  to  the 
locator,  nor  the  mouth,  neither  might  he  have  known  of  John's  daim.  If 
he  knew  both  the  length  and  mouth  he  could  not  have  meant  this  creek. 
Dougherty's  possession,  what  efiect  would  it  have  ?  He  was  safe  by  a 
grant  before  the  commencement  of  the  conflicting  claim.  That  would  be 
the  case  whether  his  survey  were  made  upon  the  right  place  or  not  It 
does  not  prove  that  he  was  upon  the  right  place.  I  am  constrained  to 
believe  the  survey  is  misplaced.  The  grant  of  the  defendant,  which  came 
out  before  that  of  the  plaintifi*,  is  prior  to  and  better  than  that  of  the  plain- 
tiff, which  cannot  refer  to  an  entry  so  as  to  relate  to  it  unless  that  entiy 
covers  the  place  which  also  is  covered  by  the  grant  The  entry,  in  order 
to  be  special,  ought  to  be  such  as  will,  by  inspection,  show  [158]  to  one 
acquainted  with  that  part  of  the  country  where  it  is  intended  to  be  that  it 
does  lie  there.  It  need  not  be  as  exactly  described  as  a  survey  will  describe 
it ;  it  is  sufficient  if  the  place  of  beginning  be  specified,  or  some  spot  to  be 
included  or  touched,  or  which  is  to  form  its  boundary  or  part  of  it,  and  th^ 
objects  called  for  be  found.  The  survey  will  ascertain  the  rest,  running  to 
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the  cardinal  points  where  not  obviated  by  elder  claims,  and  taking  the 
direction  which  the  entry  or  some  circamstance  in  it  may  point  out.  Not 
regarding  the  centrality  of  the  object,  nor  laying  the  lands  equally  on  both 
sides  of  a  watercourse,  unless  specially  directed  in  the  entry ;  and  then,  not 
60  as  to  depart  from  the  cardinal  points.  If  there  be  a  general  call  to  lie 
on  both  sides,  there  ought  in  the  survey  to  be  a  substantial  compliance, 
though  there  need  not  be  an  equality  on  both  sides.  The  verdict,  there- 
fore, ought  not  to  be  set  aside  on  any  of  the  preceding  grounds. 

But  is  the  defendant  estopped  by  his  former  tenancy  under  the  plain- 
tiff from  denying  the  title  of  the  lessor  of  the  plaintiff?  One  who  has 
acted  as  tenant  ought  not  to  set  up  the  title  of  a  third  person.  For  the 
tenant  derives  his  title  from  the  landlord.  1  Term  R.  760,  in  a  note.  He 
cannot  question  his  landlord'^  title,  but  must  give  up  the  possession.  2 
Gaines,  215;  1  Gaines,  444;  2  Peake,  318;  1  T.  4;  7  T.  491.  A  lessee 
shall  not  be  suffered  to  defend  in  ejectment  against  his  own  landlord  on  a 
supposed  defect  of  title.  2  Bl.  1261 ;  3  Johnston,  223.  What  is  the  rea- 
son of  all  this  ?  The  prevention  of  unMr  dealing  is  the  object  of  this 
rule.  It  ia  founded  upon  the  anxious  wish  of  the  law  to  defeat  the  viola- 
tions of  good  faith,  and  to  preserve  the  confidence  amongst  men  which 
fisdthless  violations  of  engagements  annihilates.  The  tenant,  before  he  exerts 
any  intermediate  title  to  himself,  not  derived  under  his  landlord,  must  place 
his  landlord,  as  to  the  possession,  in  the  state  in  which  he  found  him.  The 
verbal  lease  for  five  years,  if  not  good  in  law  to  vest  the  term  in  the 
[159]  defendant,  still  was  an  agreement  under  which  the  defendant  took 
possession.  Such  remnant  of  the  contract  remains  good  as  is  sufficient  to 
prevent  making  any  use  of  the  possession  not  contemplated  between  the 
parties,  or  any  use  of  it  that  will  be  detrimental  to  the  landlord.  He  ought 
to  restore  the  possession  to  his  landlord,  and  place  him  in  statu  quo. 

For  this  reason  the  verdict  ought  to  be  set  aside,  that  this  evidence 
may  be  received. 

Whtte,  J.,  concurred  with  the  opinion  of  Haywood,  J.,  except  as  to 
the  estoppel  of  the  tenant  to  set  up  a  title  against  his  landlord,  and  upon 
this  point  he  took  time  to  advise. 

Roans,  J.,  did  not  sit  in  the  cause,  being  disqualified  by  the  Act  of 
Assembly. 

Note.  —  It  will  be  seen  by  reference  to  this  same  case,  5  Hay.  101,  that  Judge 
Boane  afterwards  concurred  with  Judge  Haywood  in  his  opinion,  that  the  tenant  was 
estopped  to  set  up  title  against  his  landlord. — £o. 
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Nashville.    August  Term,  1817. 
HARTLEY  v.  THE  EXECUTORS  OF  GAINS. 

Under  1786,  4, 2  (Code,  2260),  a  debt  due  by  bond  or  note  is  of  superior  grade  to  the  demand 
which  a  surety  has  against  his  principal  for  money  paid  as  such. 

And,  tlierefore,  to  a  motion  of  such  surety,  it  is  a  good  defence  that  the  personal  representa- 
tive has  notice  of  debts  due  by  bond  or  note  to  the  amount  of  the  assets  in  his  hands. 

And  if  the  administrator  be  sued  at  the  same  time  for  several  debts  of  equal  grade,  it  is  not  a 
good  plea  that  such  suits  are  pending,  or  that  he  had  notice  of  demands  to  the  amount  of 
assets.  The  proper  course  is  to  confess  judgment  to  the  extent  of  assets,  and  then  plead 
fully  administered. 

Per  Curiam,  In  July  term  of  the  Coart  of  Pleas  and  Quarter  Sessions 
for  the  county  of  Davidson,  the  plaintiff  moved  for  judgment  against  the 
defendants  for  money  paid  hj  the  plaintiff  as  surety  in .  a  note  with  their 
testator,  who  was  the  principal.  He  prayed  that  a  jury  might  he  impan- 
elled, to  say  whether  he  was  a  surety  or  not.  A  jury  came.  But  in  the 
mean  time  the  executors  stated  to  the  Court  that  there  were  dehts  due  by 
bond  and  notes,  of  which  they  had  notice,  and  upon  which  as  now  admitted 
at  the  bar,  suits  had  been  instituted  which  are  to  the  amount  of  the  ajssets 
in  their  hands.  They  prayed  an  issue  on  this  allegation,  but  the  Court 
refused  it.  This  opinion  was  excepted  to,  and  a  bill  of  excepdons  filed. 
The  jury  find  that  the  plaintiff  was  a  surety,  and  the  Court  were  satisfied, 
that  as  surety  he  had  paid  the  money  [160]  demanded.  The  Court  gave 
judgment.  The  executors,  before  judgment  and  after  verdict,  offered  to 
prove  the  above  bonds  and  notes,  and  no  assets  ultra.  The  Court  rejected 
the  evidence.     And  the  cause  was  adjourned  into  this  court. 

If  the  sum  demanded  were  of  equal  dignity  with  the  bonds  and  notes 
and  settled  accounts  signed  by  the  debtor,  then  it  is  contended  by  the  plain- 
tiff's counsel  that  a  plea  of  notice  of  other  debts  of  equal  dignity  and  suits 
upon  them  would  not  be  a  good  plea.  For  if  two  or  more  debts  of  equal 
dignity  be  sued  for,  and  no  plea  put  in  of  a  judgment  covering  the  assets, 
then  the  plea  which  is  pleaded  will  not  be  true  when  pleaded,  and  must  be 
found  against  the  defendants.  For  instance :  if  he  plead  fuUy  adminis- 
tered, or  no  assets,  to  all  three  it  is  not  a  true  plea,  for  he  had  assets  equal 
to  the  demand  to  which  he  has  pleaded.  And  where  one  gets  judgment, 
he  cannot  make  a  new  plea,  unless  by  modern  rules  and  practice.  He 
ought  in  such  case  to  confess  assets  to  so  many  as  will  exhaust  them  and 
have  judgment  against  him,  and  then  plead  these  judgments  to  the  others, 
which  he  has  no  assets  to  satisfy,  and  this  being  a  true  plea  will  be  found 
for  him.  In  case  he  be  sued  by  several  at  the  same  time,  and  has  assets 
enough  to  satisfy  only  one  of  them  in  part,  he  ought  to  plead  to  one  that 
he  has  assets  in  his  hands  to  such  an  amount,  for  which  the  plaintiff  may 
take  judgment,  and  to  the  others  plead  that  he  has  confessed  the  assets  in 
his  hands  to  the  other  suit,  and  made  an  appropriation  thereof  to  that  suit. 
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The  counsel  who  argaed  against  the  opinion  of  one  of  the  Court  yesterday 
was  undoubtedly  correct  In  the  plea  offered  to  the  Court,  it  is  not  stated 
that  the  bonds  and  notes  mentioned  in  the  plea  were  sued  for  and  judg- 
ments rendered.  The  plea  was  not  good  if  the  debt  demanded  was  of 
equal  dignity  with  those  pleaded.  Then  is  it  of  equal  dignity  ?  We  think 
it  is  not,  but  inferior.  It  is  argued  that  there  is  as  much  [161]  certainty 
of  its  existence  and  quantity,  as  there  is  of  an  account  settled  and  signed 
by  the  debtor.  That  is  not  so,  in  our  opinion.  The  principal  may  have 
counter-demands,  which,  contrasted  with  and  defalcated  from  that  of  the 
plaintiff,  may  reduce  or  extinguish  his  demand.  In  an  account  settled  and 
signed  the  contrast  and  defalcations  are  already  made,  and  all  uncertainty 
removed,  as  to  the  quantum  remaining.  We  shall  go  undoubtedly  beyond 
the  letter  of  the  Act  of  1786,  to  say  that  this  demand  is  of  equal  dignity 
with  an  account  settle^  and  signed,  and  we  befieve  also  beyond  the  spirit. 
If  the  plaintiff's  demand  be  of  less  dignity,  then  debts  of  a  higher  dignity 
made  known  to  the  executors  will  be  a  good  plea.  The  Court  below  ought 
then  to  have  received  iL 

The  judgment  must  be  reversed,  and  the  cause  remanded  with  directions 
to  receive  the  plea  offered  by  the  defendant. 

Note.  —  These  rulings  under  the  old  practice  have  ceased  to  be  of  any  importance 
under  subsequent  statutory  provisions.    See  Code,  2826-2897.  ^  Ed. 


ITashville.    August  Term,  1817. 
NELSON  V.  WILLIAMS. 

At  common  law,  a  sheriff  was  bound  to  return  the  money  into  court,  and,  if  he  did  not,  he 

was  liable  to  those  entitled  to  receive  it 
And  by  statute  he  is  responsible  unless  he  has  dealt  with  the  execution  according  to  law,  or 

the  direction  of  the  parties  entitled. 
If  therefore  the  sheriff's  return  shows  that  he  has  collected  money  on  the  execution,  he  is 

liable  to  a  motion,  under  1777,  8, 10,  for  the  amount    [Ace.  Cock  t;.  Cummins,  4  Hay.  191, 

which  see.    Code,  8694.] 

Per  Curiam,  Nelson  obtained  judgment  against  Holland.  Execution 
issued,  and  in  September,  1810,  it  was  returned  thus:  "Sold  on  twelve 
months'  credit,  and  the  execution  entitled  to  credit  for  $224.''  There  was  a 
receipt  for  $222  given  by  the  plaintiff  to  Holland,  but  the  date  was  after 
this  return.  That  is  to  say,  the  return  is  dated  on  the  27th  of  Septem- 
ber, 1810,  the  date  of  the  receipt  is  on  the  8th  of  October,  1810.  These 
are  therefore  different  sums.  And  then  the  sheriff  having  levied  and  sold, 
and  being  liable,  continues  so,  until  he  shows  a  payment  to  the  proper 
lumd.  This  return  does  not  say  that  the  defendant  is  entitled  to  credit 
because  paid  to  the  plaintiff.    Therefore  he  is  to  be  looked  to  for  it.    And, 
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having  not  paid  it,  the  judgment  is  proper,  and  ought  to  be  affirmed. 
[162]  But  suppose  it  to  be  the  same  sum  intended  in  the  return.  Then 
if  it  were,  at  common  law,  the  sheriff  should  return  the  moneys  into  court ; 
if  he  does  not  he  is  liable  to  those  entitled  to  receive  them.  How  is  he 
discharged  under  the  act  commonly  called  the  stop  law  act  ?  If  he  sell  on 
credit,  and  take  bond  with  sufficient  surety  for  whose  solvency  he  is  respon- 
sible, and  who  are  to  be  proceeded  against  on  motion.  Until  these 
requisites  be  complied  with  he  is  to  be  looked  to  for  the  money,  and  maj 
be  proceeded  against  for  it.  Has  he  in  this  instance  complied  with  these 
requisites?  Has  he  taken  bond  payable  to  the  plaintiff;  with  sufficient 
security;  and  has  he  returned  them  into  court?  If  not,  how  are  the 
officers  to  get  their  costs?  Are  they  to  look  to  the  sheriff?  No;  to  the 
office.  There  they  find  no  money ;  nor  any  bond  upon  which  they  can 
proceed  by  motion.  What  then  ?  They  cannot  is^e  a  new  execution,  nor 
have  judgment  by  motion  against  the  sureties.  They  have  no  possible 
means  of  getting  them.  What  if  they  apply  to  the  plaintiff;  he  is  in 
China  perhaps.  His  bond  for  prosecution  is  not  forfeited.  If  sued  for  the 
costs  he  has  not  received  any  more  than  his  principal,  leaving  the  costs  in 
the  hands  of  the  sheriff.  There  is  no  one  left  upon  earth  but  the  sheriff. 
As  for  want  of  notice  appearance  cures  that,  and  here  the  sheriff  appeared 
by  his  counsel,  and  contested.  The  Act  of  1777  extends  to  all  cases  where 
money  is  in  the  hands  of  the  sheriff,  and  not  paid  to  those  entitled  to 
receive  it.  Affirm  the  jud^metU. 


Nashville.   August  Term,  1817. 

* 

DEN,  ON  THE  DEMISE  OF  PALLAS  NEILE,  v.  EZEL. 

If  a  tree  marked  with  particular  letters  be  called  fbi^  and  it  can  be  found,  by  reaaonable 
search,  near  the  place  described,  though  not  precisely  at  it,  the  entry  will  be  good. 

In  Mrror.  —  Fer  Ouriam.  This  is  an  ejectment  tried  in  Giles  Circuit 
Court,  October  term,  1816.  Both  parties  claimed  under  grants.  The 
defendant's  was  of  a  [163]  posterior  date,^and  covered  part  of  the  same 
land  that  the  plaintiff's  grant  covers,  which  obliges  him  to  have  recourse  to 
his  entry.  The  material  parts  of  the  entry  are  ^^  on  Buchanan's  Creek, 
&c.,  beginning  on  a  beech-tree  marked  M  B  M  E,  I.  W.,  twenty-eeven 
chains  north  of  the  trace,  leading  from  Crosswater  to  M'Cutchin's  trace, 
and  eighteen  poles  east  of  the  east  fork  of  Buchanan's  Creek,  running 
west  sixty-nine  chains  and  for  complement." 

On  the  motion  for  a  new  trial,  an  entry  of  the  "  defendant  legally  certified 

was  produced ;  which  after  calling  to  run  west  from  the  beginning,  adds 

then,  north  for  complement,  dated  fiith  September,  1808."     Crosswater 

was  a  well-knoyrn  spring  in  September,  1808.    M'Cutchin's  trace  was  also 
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well  known  at  that  time.  At  that  time  was  a  trace  by  the  head  of  Buchan- 
an's Creek  seven  or  eight  miles  long.  It  goes  on  the  west  side  of  the  creek 
about  five  or  six  miles,  then  crosses  to  the  east  side ;  and  running  one  and 
a  half  or  two  miles  comes  into  M'Cutchin's  trace.  A  witness  saw  the  tree 
marked  eighteen  poles  east  of  the  creek,  and  twenty-seven  north  of  the 
trace,  about  three-quarters  of  a  mile  above  where  the  trace  crosses.  Groing 
up  the  trace  and  creek  they  are  sometimes  wider  and  sometimes  nearer 
apart.  The  general  course  varies  a  little  from  each  other.  A  survey 
from  the  tree  will  include  the  land  in  dispute,  and  the  ground  of  the  de- 
fendant does  begin  there.  The  upper  trace  was  made  by  Bumpass,  1808. 
Another  was  made  June,  1808,  or  before:  leading  from  Crosswater  by 
Buchanan's  to  M'Cutchin's  trace.  It  was  considerably  travelled  in  1808. 
EQghtower  was  along  it  then.  There  is  also  a  wagon-way  from  Crosswater 
communicating  with  M'Cutchin's  trace.  Riley,  a  witness,  knew  of  the 
lower  trace  by  Buchanan's  ecu*ly  in  the  summer  1808.  It  was  the  nearest 
way  to  M'Cutchin's  trace.  The  other  was  generally  called  Bumpass's 
trace.  The  settlement  at  Crosswater  was  called  Bumpass's.  M'Daniel 
knew  the  upper  [164]  trace  in  1809  called  Bumpass's.  The  tree  stands 
seventeen  chains  north  of  the  trace.  Near  the  lower  trace  is  a  point  twenty- 
seven  north  from  the  trace  and  eighteen  east  from  the  east  fork ;  four  miles 
from  the  place  claimed.  Four  witnesses  say,  that  the  upper  trace  made  in 
1808,  was  called  the  ^  Trace  leading  from  Orosswater  to  JSP  Outchtn's  traced 
They  knew  of  no  other  so  called.  The  judge  stated  to  the  jury  that  if  the 
tree  could  be  found  by  reasonable  search,  it  was  a  sufficient  entry.  And  also, 
that  it  was  sufficient  if  the  tree  could  be  found  near  the  place  described  though 
not  precisely  at  it.  An  affidavit  filed  for  a  new  trial,  says  the  lower  trace 
was  soon  travelled,  and  was  a  plain  trace  in  June,  1808 ;  and  not  expect- 
ing on  trial  a  denial  of  this  fact,  he  had  summoned  only  one  witness,  but 
that  he  can  prove  it  by  several  others.  Upon  the  assignment'of  errors  and 
these  facts,  the  question  is,  whether  the  Court  gave  a  right  direction  to 
the  jury  or  not. 

If  a  tree  marked  with  particular  letters  be  called  for  and  a  description 
be  given  of  the  place  where  it  stands,  and  there  be  two  or  more  places  of 
that  description,  the  tree  being  found  at  one  of  them  will  ascertain  the 
place  if  it  be  really  the  tree  actually  marked.  For  then  there  is  but  one 
place  answering  aU  the  calls.  It  is  true,  the  watercourse,  or  trace,  or 
mountain,  where  the  tree  is  to  be  looked  for,  must  not  be  of  such  length  as 
to  impose  an  unreasonable  labor  on  the  searchers.  But  two  miles  and 
under,  as  here,  is  not  too  great  a  distance.  The  trace,  after  crossing  to  the 
east,  comes  in  the  distance  of  two  miles  or  a  mile  and  a  half  to  M'Cut- 
chin's trace.  And  the  tree  need  not  be  at  the  very  point  called  for,  if  it 
stand  so  near,  as  by  that  or  other  circumstances  it  may  reasonably  be  taken 
to  be  the  tree  meant 

After  the  place  is  found  and  the  first  course  from  the  tree  described,  a 
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direction  should  be  given  to  the  survey  by  some  call  or  drcomstance  in 
the  entry. 

[165]  In  the  copy  produced  on  the  trial  there  was  manifestly  an  omis- 
sion, ^running  west  sixty-nine  chains  and  far  complement^*  shows  that  the 
course  for  complement  was  left  out  by  the  copyist,  either  north  or  smUh,  The 
omission  is  supplied  by  another  copy  offered  on  a  motion  for  a  new  trial 
Shall  this  mistake  of  the  copyist  induce  the  Court  to  set  aside  the  verdict 
when  on  another  trial  the  same  verdict  ought  to  be  given  ?  Of  what 
benefit  would  this  be  to  either  party  ?  Affirm  the  judgment. 


Nashville.     August  Term,  1817. 
EX  PARTE,  REBECCA  RENNEY  v.  JOHN  MAYFIELD. 

If  the  retnrn  to  a  writ  of  Kdbeoi  corpus  be  legally  sufficient,  the  Coart  cannot  try  the  fads 
stated  in  it  by  affidavita,  or  other  proof  contradicting  the  return,  nor  allow  an  issue  upon 
it,  but  must,  for  the  present,  take  it  as  true.  [See  Lea  r.  White,  4  Sn.  73.  The  Code,  8749, 
allows  a  reply  to  the  return.] 

But  after  judgment  for  the  plaintiff  in  an  action  for  false  return,  the  Court  will  issue  an  ofioi 
or  pkaitt  writ  of  haJbtoB  corpus. 

Per  Curiam,  In  May  term,  1817,  a  habeas  corpus  issued  to  Jolin 
Mayfield,  from  a  judge  of  the  Circuit  Court,  to  bring  before  him  the  body 
of  Rebecca  Renney  together  with  the  cause  of  her  caption  and  detainer. 
Mayfield  brought  her  before  the  Court  as  the  writ  required,  and  returned 
as  follows :  "  That  on  the  day  on  which  the  annexed  bill  of  sale  bears 
date  he  received  by  delivery  of  the  grantor  thereof  possession  of  the  said 
Rebecca  Renney  as  his  slave,  and  ever  since  has  held  her  as  such.  That 
he  paid  a  valuable  consideration  for  said  slave,  as  expressed  in  said  bill  of 
sale.  That  he  holds  said  slave  as  his  property,  as  he  thinks  he  lawfully 
may :  until  by  a  solemn  adjudication  and  trial  by  jury  of  the  claim  set  up 
by  said  Rebecca  to  her  freedom  the  same  is  decided.  May  24,  1817.'' 
The  bill  of  exceptions  states  an  offer  on  the  part  of  the  plaintiff  to  prove 
her  freedom  by  evidence,  which  the  Court  rejected,  and  reiiised  to  set 
her  at  liberty,  on  the  ground  that  an  action  of  assault  and  battery  is 
better  calculated  to  try  the  right  of  freedom  and  slavery.  And  an  appeal 
was  taken  from  that  opinion  to  this  court. 

[166]  It  is  said  (perhaps,  2,  Bl.  Rep.  1211 ;  Cro.  El.  821),  tliat  the 
plaintiff  may  plead  to  the  return,  and  that  the  Court  may  take  pro-confesso, 
the  affidavit  on  which  the  habeas  corpus  is  founded.  But  the  law  seems 
upon  principle,  as  well  as  preponderance  of  authority,  to  be  this.  That  if 
the  return  be  legally  sufficient,  the  Court  cannot  try  the  facts  stated  in  it 
by  affidavits,  or  other  proof  contradicting  the  return,  but  must  for  the 
present  take  it  to  be  true.  Nor  can  the  Court  allow  of  pleading  to  the 
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return,  nor  make  an  issue  upon  it  But  after  judgment  for  the  plaintiff  in 
an  action  for  false  return,  upon  verdict,  demurrer,  de&ult,  or  otherwise,  then 
the  Court  will  issue  an  alias  or  pluries  writ  of  habeas  carpus.  If  any 
personal  right,  such  as  guardianship  be  involved,  the  Court  will  not  deter- 
mine it  in  this  summary  way.  2  Str.  982.  See  3  Ba.  Ab.  habeas  cor- 
ptis,  B.  sec  13 :  the  opinion  of  ten  judges  of  England  in  answer  to  this 
question  put  to  them  in  parliament  in  the  year  1757.  Five  said  the  Court 
were  not  in  all  cases  bound  by  the  return  where  they  had  undoubted  proof 
of  its  feJsity.  The  other  five  said  the  contrary ;  namely,  that  they  were 
bound  by  the  return  though  false,  until  the  falsehood  was  evinced  by  veiv 
diet  and  judgment,  or  upon  demurrer  or  otherwise.  As  the  others  did  not 
particularize  how  the  &lsity  was  to  be  ascertained,  it  is  supposed  that  they 
also  meant  as  their  brothers  did,  by  verdict  and  judgment  in  an  action  foi 
a  false  return. 

Where  a  question  of  property  depends  on  facts,  how  can  the  Court  decide 
it,  upon  affidavits,  or  proofs  exhibited  before  the  judge  ?  Is  he  a  judge  of 
nuitters  of  fact  ?  No :  but  only  a  judge  of  the  law,  where  the  fieict  is  ascer- 
tained to  his  hand.  He  might  infer  conclusions  very  different  from  those 
which  a  jury  would  draw  upon  the  same  evidence.  It  is  a  rule  of  the  com- 
mon law,  that  ad  questionem  facti  respondent  juratares  ;  ad  questionem  juris 
judices.  So  jealous  is  the  Constitution  of  their  privileges,  that  it  actually 
forbids  [167]  judges  to  charge  juries  in  matters  of  fact  Art.  Y.  §  5.  After 
this  shall  judges  usurp  the  power  of  juries,  and  in  their  stead  determine 
upon  fiicts  themselves ;  or,  in  other  words  say  that  the  plaintiff  on  the  habeas 
corpus  does  not  belong  to  the  defendant,  but  is  free.  As  to  making  a  plea  to 
the  return  and  taking  issue  on  it,  that  must  depend  upon  precedent  We  must 
not  make  the  law  de  novo  ;  and  we  are  not  furnished  with  any  series  of  pre- 
cedents to  that  effect.  It  is  urged  that  the  color  of  the  plaintiff,  she  being 
of  an  olive  complexion,  with  straight  black  hair  and  eyes,  raises  a  presump- 
tion in  her  favor.  These  circumstances  are  not  in  the  return.  Shall  the 
Court,  not  regarding  the  return,  proceed  to  this  investigation  ?  If  a  pre- 
sumption be  raised,  it  is  donee  in  contrarium  probetur.  And  how  is  the 
contrary  to  be  ascertained  but  by  proof?  We  must  reject  this  presumption 
in  the  beginning,  or  we  must  try  all  the  facts  on  both  sides  instead  of  a 
jury.  It  is  well  remarked  at  the  bar,  that  a  habeas  corpus  may  be  made 
returnable  before  a  judge  out  of  court,  and  in  practice  is  often  so  returned. 
Shall  he,  out  of  court,  and  unaided  by  counsel,  let  the  presumption  be  raised 
and  demolished  by  his  own  examination  of  the  testimony?  How  is  it  to  be 
collected,  or  the  witnesses  to  be  convened  ?  Are  they  bound  to  attend  on 
his  summons  out  of  court  ?  Are  ex  parte  affidavits  to  be  taken,  not  under 
the  cross-examination  of  the  adverse  party,  and  to  be  used  as  evidence  ? 
The  consequences  are  hideously  frightful  the  nearer  we  approach  to  them. 
They  are  in  jurisprudence  the  chaotic  mountains  of  disorder.  It  is  a  part 
of  our  Constitution,  article  11,  §  8,  ^'  that  no  freeman  shall  be  taken  or  im- 
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prisoned,  or  disseised  of  his  freehold  liberties  or  privileges,  or  outlawed,  or 
exiled,  or  in  any  manner  destroyed  or  deprived  of  his  life,  liberty,  or  prop- 
erty, but  by  the  judgment  of  his  peers  or  the  law  of  the  land."  What  is 
the  judgment  of  his  peers  or  the  law  of  the  land  ?  The  verdict  of  a  jury 
[168]  or  such  procedure  at  law  as  is  recognized  in  our  code.  A  proper  and 
legal  course  of  proceeding.  As  by  judgment  on  demurrer,  or  by  attachment 
for  contempt  of  court,  and  disobedience  of  such  process  and  orders  as  are  le- 
gally used,  for  the  enforcement  of  justice,  and  the  execution  of  the  law.  In 
all  matters  of  feust  then  where  the  common  law  requires  an  investigation  by 
jury,  we  should  proceed  in  that  investigation  by  a  jury.  And  does  the 
plaintiff  suffer  any  inconvenience  by  that  course  ?  Not  in  the  least  degree. 
The  law  has  provided  her  with  divers  means  for  the  procurement  of  her 
liberty,  if  she  be  entitled  to  it.  She  may  sue  for  a  false  return,  upon  that 
part  of  it  which  states  that  she  is  a  slave.  And,  upon  obtaining  a  verdict 
and  judgment  in  her  favor,  shall  have  an  cdtas  or  a  pluries  habeoi  corpus j 
founded  upon  the  record,  and  shall  be  discharged.  Or  she  may  bring  tres- 
pass for  assault  and  battery  and  false  imprisonment,  upon  which  the  de- 
fendant will  be  obliged  to  plead  that  she  is  a  slave.  And  upon  a  verdict  in 
her  favor,  or  in  case  of  default  or  demurrer,  shall  have  judgment  If  there 
be  any  danger  of  removal  by  the  owner,  a  judge  upon  a  proper  application 
by  affidavit  showing  the  danger,  may  order  a  sheriff  to  take  and  hold  the 
plaintiff  in  his  custody  until  the  next  term  of  the  court,  at  which  term  the 
C)ourt  will  make  such  order  for  the  safety  of  the  plaintiff  till  judgment,  as 
the  case  may  require.  The  defendant  in  such  case  will  not  be  allowed  to 
intermeddle  with  the  plaintiff  until  after  he  shall  have  appeared  and  con- 
tested with  the  plaintiff,  and  put  in  issue  the  freedom  of  the  plaintiff,  and 
also  shall  have  obtained  the  judgment  of  the  Court  in  his  favor.  The  sher- 
iff, under  the  direction  of  the  Court,  as  in  case  of  attachment,  shall  keep  the 
plaintiff  in  his  custody  until  the  defendant  be  compelled  to  plead  and  try 
the  question  whether  free  or  not.  If  the  plaintiff  want  testimony,  and  can 
give  security  for  returning  to  the  master  in  case  of  a  verdict  against  her, 
the  Court  will  [169]  order  that  such  security  be  taken,  and  that  the  plain- 
tiff be  permitted  to  go  in  search  of  testimony.  And,  the  Court  may  for  the 
furtherance  of  a  fair  investigation,  make  all  such  reasonable  rules  and  orders 
as  are  necessary  to  attain  the  purpose.  These  are  the  rules  hitherto  adopted 
and  practised  by  our  courts,  though  not  specially  set  down  in  any  of  our  re- 
ports, except  interspersed  by  and  in  parcels  in  different  places.  And  we 
do  not  doubt,  that  in  some  cases,  as  in  the  courts  of  Virginia,  a  oill  in  equity 
will  lie  for  the  same  purposes.  K  the  defendant  evade  the  service  of  pro- 
cess by  going  to  another  country  or  by  secreting  himself,  or  by  collusion 
with  the  sheriff  or  other  officer,  so  that  he  cannot  be  taken,  or  in  case  some 
material  parts  of  the  evidence  be  in  his  knowledge,  or  any  discovery  be 
wanting  as  to  the  places  and  persons  to  which  he  hath  removed  the  plainr 
tiff^  the  procedure  may  probably  in  such  case  be  by  lulL  A  subpoena  left 
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at  his  place  of  abode,  or  publication  in  the  Grazette,  will  be  deemed  good 
service.  And  after  a  verdict  found  in  favor  of  the  plaintiff  the  Court  will 
give  judgment  If  the  plaintiff  be  hired  to  a  third  person,  and  he  be  sued, 
and  if  notice  be  given  to  the  owner  of  that  suit  by  any  of  the  means  by 
which  a  bill  may  be  served  on  him,  and  that  appear  of  record ;  if  after* 
wards  he  will  not  appear  and  be  made  a  defendant  with  or  in  place  of  the 
hirer,  he  will  be  bound  by  the  judgment  against  the  hirer.  These  are  the 
provisions  made  by  our  practice  for  these  unfortunate  persons.  They  man- 
ifest the  clemency  of  our  laws  towards  them.  The  remedy  is  continually 
improved  as  emergencies  present  themselves,  and  are,  with  the  improvements 
which  the  courts  have  power  to  ingraft  upon  them  by  the  general  rules 
before  mentioned,  fully  adequate  to  the  protection  of  all  such  persons  as 
may  stand  in  need  of  their  applicaton  to  themselves.  There  is  no  call, 
therefore,  for  a  departure  from  the  ancient  rules  of  law  in  cases  of  habeas 
carpus;  one  of  our  constitutional  [170]  remedies  against  unjust  deten- 
tion, very  applicable  and  very  effectual,  to  the  case  of  free  persons,  ac- 
knowledged to  be  so,  and  illegally  confined,  but  not  applicable  and  effectual 
in  cases  where  the  plaintiffs  are  held  as  slaves ;  and  for  that  reason  has 
been  suspended  in  practice  by  remedies  better  adapted  and  more  efficacious 
in  their  operation  to  the  relief  of  such  plaintiff. 

The  applicant  was  correctly  remanded  by  the  Circuit  Court  to  the  cus- 
tody of  the  defendant,  until  a  fair  trial  by  jury  could  be  had.  Therefore 
affirm  the  judgment  of  the  Circuit  Court 


Nashville.    August  Term,  1817. 
DODLING  V.  fflCKMAN. 

The  ezdusiye  pernancy  of  the  profits  of  land,  unshared  and  unclaimed  by  any  other  person, 

is  a  sufficient  possession  to  sustain  trespass. 
If  the  defendant,  in  trespass  to  land,  plead  hberum  Unemenlum  in  a  third  person,  and  that  he 

entered  by  his  license,  and,  as  his  servant,  and  by  his  command,  did  the  act,  a  replication 

traversing  the  command  is  good. 

Whtte,  J.,  delivered  the  opinion  of  himself  and  Roane,  as  follows :  — 
This  was  an  action  of  trespass  qtutrs  clausum  fregiti  ^brought  by  Douling 
against  Hickjuan,  wherein  the  plaintiff  declared  that  on  the  6th  of  October, 
1808,  the  defendant  broke  and  entered  his  dose,  and  by  himself  and  his 
servants  dug  up  and  subverted  his  soil  and  his  grass,  with  his  oxen,  horses, 
and  hogs,  eat  up,  trod  down  and  consumed,  &c,  and  the  same  trespasses 
&C.,  continuing  at  sundry  days,  &c.,  to  the  6th  of  October,  1809,  &c.  The 
defendant  pleaded  the  general  issue,  upon  which  issue  was  joined,  and  sev- 
eral pleas  on  which  no  question  was  raised.  -  The  defendant,  by  leave  of  the 
Court,  pleaded  the  following  plea.    The  plaintiff  ought  not  to  have  and 
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maintain,  &c.,  because  he  saith  the  close  at  White's  bend  aforesaid,  and  also 
the  place  in  which  the  trespass  aforesaid  was  supposed  to  be  done,  are  now 
and  at  the  time  aforesaid  of  the  trespass  aforesaid  above  supposed  to  be 
done,  was  the  soil  and  freehold  of  one  Samuel  Lewis,  and  the  [171]  said 
Lewis  being  so  secured  and  possessed  bj  virtue  of  a  patent  from  the  State 
of  North  Carolina  to  said  Lewis,  dated  May  the  18th,  1789,  for  100  acres, 
No.  70,  did  permit,  to  wit,  on  day  of  in  the  county  aforesaid,  the 

said  defendant  to  use,  occupy,  and  enjoy  the  said  close  in  White's  bend, 
whereon  the  trespass  above  supposed  is  alleged  to  have  been  committed 
from  year  to  year,  whereof  by  the  conunand  and  permission  of  the  said  Lewis 
the  said  defendant  was  possessed,  having  entered  the  same  by  himself,  and  his 
servants  did  then  and  there  dig  up  and  subvert,  and  the  grass  there  lately 
growing,  with  his  oxen,  horses,  and  hogs,  eat  and  tread  down  and  consume 
as  he  lawfully  might,  and  this  he  is  ready  to  verify,  &c.  To  which  plea 
there  was  a  demurrer,  and  causes  of  demurrer  shown,  to  wit,  that  it  is  not 
shown  in  said  plea  at  what  time  and  for  what  term  said  Samuel  Lewis 
permitted  said  Hickman  to  occupy  and  enjoy  said  close,  and  that  it  is  not 
in  said  plea  shown  that  the  trespass  in  the  declaration  mentioned  was  com- 
mitted by  the  command  of  or  under  any  authority  from  said  Samuel  Lewis, 
and  joinder  in  demurrer,  and  at  May  term,  1818,  the  said  demurrer  being 
argued,  judgment  was  given  that  the  plea  and  matters  therein  contained 
were  insufficient  in  law  to  bar  the  plaintiff,  &c.  After  this  leave  was  given 
to  the  defendant  to  file  an  additional  plea  in  the  words  following,  and  for 
further  plea  in  this  behalf,  as  to  the  breaking  and  entering  the  said  close, 
in  which,  &c.,  in  said  declaration  mentioned,  and  the  digging  up  and  sub- 
verting the  soil  of  the  said  close  by  himself  and  his  servants,  and  the  eating 
up  and  treading  down  and  consuming  the  grass.  The  said  Hickman,  by 
leave  of  the  Court,  says  the  said  Douling  ought  not  to  have  and  maintain 
his  action,  &c.,  because  he  says  that  the  close,  &c.,  now  is  and  at  the  time 
when,  &C.,  was  the  close,  soil,  and  freehold  of  the  said  Samuel  Lewis,  to. 
wit,  at,  &c.,  in  Davidson  county  ;  wherefore  the  said  Hickman,  as  the  ser- 
vant of  the  said  [172]  Samuel  Lewis,  and  by  his  command  and  permission, 
at  the  said  times  when,  dbc.,  in  the  declaration  mentioned,  broke  and 
entered,  &c.,  which  are  the  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  Douling  hath  above  complained, 
and  this  he  is  ready  to  verify,  &c  To  this  plea  the  plaintiff  replied  that 
the  defendant  did  not  break  and  enter  and  commit  the  trespasses  in  the 
declaration  mentioned,  with  the  assent  and  permission  of  the  said  Samuel 
Lewis,  and  tenders  an  issue  to  the  country,  to  which  the  defendant 
demurred;  and  the  plaintiff  joined  in  demurrer,  at  November  term,  1813  ; 
the  demurrer  was  argued,  and  the  Court  gave  judgment  that  the  replica- 
tion was  sufficient.  At  May  term,  1814,  the  issues  were  found  in  favor  of 
the  plaintiff,  and  his  damages  by  reason  of  the  said  trespass  assessed  to 
$26,  and  his  costs.  On  the  trial  of  the  issues,  a  bill  of  exceptions  waa 
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tendered  and  signed,  hj  which  it  appeared  that,  on  the  trial  it  was  proved 
that,  for  two  years  before  the  committing  the  supposed  trespass  in  the 
declaration,  the  plaintiff  had  raised  corn  on  the  place,  which  is  a  small  field, 
containing  thirteen  or  fourteen  acres  of  land,  upon  which  no  person  resided, 
nor  was  it  connected  in  any  manner  with  any  improvement  upon  which  either 
the  plaintiff  or  any  other  person  was  actually  settled.  And,  further,  that  in 
the  spring  previous  to  the  said  supposed  trespass,  which  was  in  the  spring 
of  1809,  the  plaintiff  had  cut  a  good  many  of  the  cornstalks  in  said  field, 
but  had  not  otherwise  taken  possession  of  it ;  whereupon  it  was  moved  to 
the  Court  to  instruct  the  jury  that  this  evidence  did  not  amount  to  posses- 
sion in  the  plaintiff,  so  .as  to  enable  him  to  support  a  trespass  by  virtue  of 
possession  alone.  But  the  Court  instructed  the  jury  that  the  above  facts, 
if  true,  were  sufficient  evidence  of  possession  to  maintain  said  action. 

On  this  case,  three  questions  are  submitted  for  the  opinion  of  this  court. 
1st  Whether  the  Circuit  Court  [173]  erred  in  the  opinion  given  in  the 
case  made  by  the  bill  of  exceptions.  On  this  point,  this  court  concurs  in 
opinion  with  the  Circuit  Court,  that  the  directions  given  were  right,  and 
that  the  facts  proved  amounted  to  a  sufficient  evidence  of  the  possession. 
If  such  facts  did  not  amount  to  evidence  of  possession,  it  is  difficult  to  con- 
ceive such  as  would  if  not  accompanied  by  the  residence  and  dwelling-place 
of  the  possessor.  Here  was  an  exclusive  pernancy  of  the  profits  of  the  land, 
unshared,  and  even  unclaimed  by  any  other  person,  a  complete  enjoyment 
of  the  usujhicty  that  was  raised  and  produced  by  the  agency  of  his  own 
labor  and  occupation,  applied  during  that  portion  of  the  year  that  was  nec- 
essary for  producing  the  effect  The  circumstances  of  the  field  not  being 
connected  with  the  improvements  on  which  the  plaintiff  or  any  other  was 
actually  settled  is  not  an  extraordinary  case,  and  frequently  in  fact  occurs. 
It  may  be  on  the  same  tract  on  which  the  clumant  resides,  or  it  may  be 
on  a  different  tract  It  may  have  been  originally  made  .by  the  claimant 
himself,  or  by  some  other  whose  possessions  he  lawfully  acquired.  No 
error,  therefore,  is  perceived  in  this  charge. 

The  next  question  is,  whether  to  the  defendant's  plea  of  liherum  tenemeri' 
turn  in  Samuel  Lewis,  and  that  the  defendant  as  servant  of  said  Lewis 
entered  by  his  command  and  permission,  and  did  the  acts,  &c.,  &c.,  the 
plaintiff's  replication  traversing  the  command  and  permission  is  a  good 
answer.  On  this  point,  it  is  to  be  observed  that  formerly,  in  an  action  of 
trespass  quare  clausum  fregtt^  if  the  defendant  justified  as  servant  of  a  free- 
holder, or  termor,  the  plaintiff  could  not  traverse  the  defendant's  authority 
(see  6  Ba.  Abr.  621)  ;  but  this  doctrine  has  been  exploded  by  the  recent 
case  of  Chambers  v,  Donalson,in  the  Court  of  King's  Bench,  1809,  wherein 
it  was  unanimously  agreed  by  all  the  judges  that  the  command  in  such  case 
18  traversable,  and  for  this  good  reason,  [174]  that  otherwise  it  would  be 
sufficient  for  a  mere  wrong-doer,  who  has  invaded  the  quiet  possession  of 
the  plaintiff,  to  plead  title  in  another  and  authority  from  him,  although  that 
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Other  did  not  question  the  plaintiff's  possession.  In  1  East,  244,  and  8 
Burr.  1568,  it  has  been  established  that  trespass  maj  be  maintained  against 
a  wrong-doer  by  the  person  in  possession,  and  that  if  title  be  given  in  evi- 
dence under  the  general  issue  the  command  may  be  traversed  in  evidence. 
1  East,  624.  If  a  plea  could  not  be  got  rid  of  by  traversing  the  command, 
then  this  absurdity  would  follow,  that  in  evidence  the  command  ma^l^  be 
traversed,  but  that  the  same  command  may  not  by  way  of  plea,  and  thus 
the  title  and  merits  be  substantially  changed  by  the  form  in  which  they  are 
brought  forward.  This  court  therefore  is  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  Circuit  Court  in  overruling  the  demurrer  to  the  repli- 
cation  traversing  the  command.  . 

The  Court  left  the  third  question  open  for  the  defendant's  counsel  to  sup- 
port by  authorities,  and  gave  him  a  future  day  for  that  purpose,  at  which 
time,  the  cause  being  called,  he  declined  the  argument,  upon  which  the 
Court  directed  the  judgment  of  the  Circuit  Court  to  be  affirmed* 
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ROGERSVILLE.    NOVEMBER  TERM,  1817 


ROANE, 

WHYTE,       Y  JuDOBS. 


HAYWOOD, ) 


JAMES  BERRY  v.  ELISHA  WALDEN  AND  WILLAM  BAILEY, 

AND  WALDEN  v.  BERRY. 

Where  a  tract  of  land  is  covered  by  two  grants,  and  both  grantees  are  in  possession  of  the 
part  so  covered  by  both,  the  possession  operates  nothing;  for  it  is  deemed  to  continue  in 
him  who  hath  the  title.    [See  Stewart  t;.  Harris,  9  H.  714;  4  Hum.  218.] 

A  purchaser  at  execution  sale  takes  precisely  as  the  defendant  held,  subject  to  all  equities  that 
he  was,  and  liable  to  convey  to  others  as  he  was.  [Ace.  Henderson  v.  Overton,  2  T.  896, 
citing  this  case.    And  see  Simmons  v.  Tilleiy,  1  Tenn.  274.] 

Per  Ckiriam.  Hatwood  and  Whyte.  —  These  causes  upon  bill  and 
cross-bill  in  equity,  the  answers  thereto,  and  replications  and  evidence, 
[175]  came  on  to  be  heard;  and  on  the  hearing  these  facts  following 
appeared.  On  the  26th  December,  1791,  a  grant  issued  to  Robert  King 
for  600  acres  of  land.  It  covers  the  land  in  controversj,  and  is  founded 
upon  a  removed  warrant,  ordinarily  called  a  supernumerary.  The  land 
came  by  mesne  conveyances  to  Berry.  Also  a  grant  issued  for  200  acres 
on  J.  Henderson's  entry,  No.  2240 ;  the  grant  dated  the  10th  of  June,  1799. 
It  covers  part  of  the  land  in  King's  grant,  and  part  of  the  land  in  Walden's 
grant 

On  the  other  side  are  Walden's  grants.  One  on  entry  2851,  for  640 
acres,  in  the  name  of  W.  Bailey,  dated  the  9th  of  December,  1797.  Two 
other  grants  of  a  prior  date  have  issued  on  the  same  warrant  Walden 
brought  ejectment  the  11th  of  June,  1797 ;  that  is,  for  all  the  lands  in 
King's  grant,  except  a  small  grant  Berry  filed  this  bill ;  issues  were 
directed ;  and  the  jury  have  found  that  Berry's  grant  for  200  acres  was  the 
land  called  for  by  his  entry,  and  that  Walden's  grant  on  Bailey's  entry  does 
not  cover  the  land  called  for  in  Bailey's  entry.  Consequently,  this  grant  of 
Walden's  can  no  longer  be  opposed  to  Berry's  grant  of  1791.  Walden  has 
one  other  grant  issued  to  Williams  in  1793  upon  an  entry  in  the  name  of 
Presly  Smith,  dated  the  12th  of  September,  1779.  <<  Six  hundred  and 
fcriy  acresy  joining  F.  B,  Smithes  entry  an  the  water  of  PoweWg  Eivery" 
conveyed  to  Walden  the  15th  of  November,  1795.  The  locality  of  this  grant 
is  not  proved  to  be  the  same  with  that  of  the  entry,  which  is  to  join  the 
entry  of  W.  Wigginn  Smith.  That  begins  near  a  spring  at  the  upper  end 
of  an  old  Indian  town  the  north  side  of  Powell's  River,  below  Cumberland 
Gap.    Mounds  are  proved  to  be  everywhere  in  that  neighborhood  in  abun- 
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dance,  but  no  town.  Indian-Town  Creek  w  six  or  eight  miles  from  it  The 
locality  not  being  proved,  we  are  relieved  from  the  consideration  of  the 
specialty.  The  title  commences  at  the  date  of  the  grant,  which  [176]  is 
posterior  to  Berry's  title  of  1791.  Walden  has  also  a  third  grant,  upon 
entry  1589,  to  J.  Bailey  Smith,  the  12th  of  September,  1779^  for  640  acres, 
dated  the  26th  of  December,  1791,  covering  part  of  the  200  acres  on  Hender- 
son's entry,  and  part  of  King's  grant  of  1791.  These  are  the  )vords  of  J. 
Bailey  Smith's  entry.  Washington  county,  September  12, 1779.  "  F.  Bailey 
Smith  enters  ^AQ  acres  of  land,  joining  W,  Wiggesten  SmiOCs  entry,  running 
down  for  complement'*  William  Wiggesten  Smith  enters  640  acres  of  land, 
beginning  near  a  spring  at  the  upper  end  of  the  Indian  old  town  the  north 
side  of  Powell's  River,  below  Cumberland  Gap.  Berry  conveyed  to  Con- 
dry,  Love,  Baker,  and  Ritchie  all  the  lands  he  held  by  patents.  The  deeds 
of  conveyance  are  dated  1779  and  1800.  A  fi.fa,  issued  against  him,  and 
the  sheriff  sold  his  right  in  all  the  lands  within  said  patents,  in  1806,  to 
Moses  Davis.  This  fact  is  alleged  by  Walden  in  his  cross-bill.  And  also 
he  there  alleges  that  a  grant  issued  to  Findley  on  Henderson's  warrant, 
long  before  the  grant  to  Berry  on  the  same  warrant. 

As  the  grant  of  1797,  to  Walden  must  be  laid  aside,  and  also  that  to 
Williams  of  1793,  the  remaining  question  is  as  to  the  grant  to  Walden  of 
the  26th  of  December,  1791.  It  is  numbered  228.  King's  is  numbered 
240 ;  both  issued  on  the  same  day.  The  preference  belongs  to  that  of 
Walden,  being  of  the  older  number.  There  is  no  equity  for  Berry's  grant 
to  relate  to ;  it  is  founded  on  a  removed  warrant.  All  the  lands  contained 
within  its  bounds  then  belong  to  Walden  and  not  to  Berry,  though  in  part  also 
within  the  bounds  of  his  grant 

As  to  the  act  of  limitations,  there  seems  not  to  have  been  a  possession  on 
either  side  which  can  establish  the  title  of  either.  Walden  had  possession 
of  one  part  by  his  agent  before  he  came  hither  himself  in  1793,  which  extended 
as  &r  as  his  grant  of  1791 ;  [177]  but  not  to  any  part  of  King's  grant  not 
covered  by  that.  Such  parts  of  King's  grant  which  are  not  covered  by 
Walden's  grant  of  1791  were  also  not  covered  by  any  other  opposing  grant 
till  1795  and  1797.  And  the  ejectments  were  commenced  in  1799,  before 
the  lapse  of  seven  years  from  either  period.  The  possession  of  the  parts  in 
the  interim,  not  being  of  seven  years'  duration,  could  not  ripen  into  title. 
The  part  covered  by  Walden's  grant  of  1791  needed  no  act  of  limitations 
on  the  side  of  Walden,  for  he  had  title  from  the  beginning.  There  has  not 
been  any  adverse  possession  sufficient  to  divest  his  title.  If  Johnston  lived 
on  those  parts  covered  by  Walden's  grant  of  1791  earlier  than  1793,  Davis 
and  Walden,  who  Hved  upon  them  as  early  as  1793,  defeated  the  operation 
of  the  act  of  limitations.  Johnston  had  not  a  precedent  possession  for  seven 
years  of  lands  which  had  ceased  to  be  unappropriated.  Where  a  tract  is 
covered  by  two  grants,  and  both  grantees  are  in  possession  of  the  part  so 
covered  by  both,  the  possession  operates  nothing ;  for  it  is  deemed  to  oon- 
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tinue  in  him  who  has  the  title.  Upon  this  view  of  the  case,  Berry's  title 
is  better  than  Walden's  under  the  grant  of  1797,  and  better  than  his  under 
the  grant  of  1793 ;  but  inferior  to  it  under  the  grant  of  1791,  and  for  so 
much  the  verdict  ought  to  be  enjoined. 

But  here  again  Berry  is  met  with  objections.  He  has  conveyed  away 
all  his  interest  in  these  lands.  Answer :  he  is  a  defendant  to  the  actions 
of  ejectment  in  which  Walden  had  jadgment,  for  all  the  lands  in  the  grant 
to  Walden  of  1797.  He,  Berry,  conveyed  with  warranty  to  others  all  the 
lands  that  are  beyond  the  bounds  of  Walden's  grant  of  1791.  By  the  exe- 
cution of  the  judgment,  his  bargainees  would  have  been  turned  out  of  pos- 
session, and  would  have  resort  to  him  for  indemnification.  He  would  not 
have  been  able  to  repel  the  claim,  he  being  party  in  -the  ejectment,  and 
therefore  estopped  to  say  that  the  bargainees  [178]  had  still  a  good  title 
under  the  conveyances.  For  the  prevention  of  this  mischief,  and  to  settle 
by  a  single  suit  in  equity  all  these  claims  of  Berry  and  Walden,  and  of  the 
bargainees  of  Berry  against  himself,  and  to  procure  the  indemnity  which 
he  is  entitled  to  against  all  of  them,  it  seems  to  us  he  might  well  come  into, 
this  court  by  his  bill  in  equity,  to  have  a  perpetual  injunction  against  Wal- 
den, from  taking  out  execution  on  his  said  judgmenL  By  this  means,  the 
several  actions  against  himself  by  the  bargainees  will  be  prevented,  the 
bargainees  quieted,  and  the  right  so  far  ascertained  as  probably  to  put  an. 
end  to  disputes  between  the  conflicting  titles  arising  on  these  grants.  See 
Newland,  93 ;  Cooper,  153,  154,  157.  Again,  Walden  recovered  in  the 
ejectments,  not  by  the  uncorroborated  strength  of  his  grant  of  1797,  which 
was  the  only  grant  that  covered  the  lands  not  covered  by  Walden's  grant 
of  1791,  —  for  that  grant  of  1791  is  of  a  date  later  than  King's,  which 
issued  in  1791,  —  but  he  recovered  by  the  relation  of  his  grant  of  1797  to 
the  entry  on  which  it  purported  to  be  founded^  which  was  anterior  to  the 
year  1791.  If  this  entry  did  not  create  an  equity  to  which  his  grant  of 
1797  could  relate,  then  it  stood  upon  its  date  only,  and  was  inferior  to 
King's.  Whether  such  equity  did  exist  or  not  was  undoubtedly  a  question 
of  equitable  cognizance.  More  especially  as  two  other  grants  of  a  prior, 
date  issued  upon  the  same  warrant.  The  nature  of  the  question  is  certain- 
ly equitable.  The  equity  is  in  part  constituted  by  its  locality,  which  has 
been  tried  under  the  direction  of  this  court  on  the  equity 'side,  and  that 
verdict  now  is  a  very  operative  ingredient  in  the  present  discussion.  It 
cannot  be  objected  that  Berry  might  have  brought  his  ejectment.  For  we 
are  satisfied  with  the  former  determinations  of  this  court,  that  where  a 
plaintiff  sues  at  law,  in  ejectment,  when  he  might  have  sued  in  equity,  — 
the  matter  of  his  complaint  being  proper  for  either  jansSiction,  —  and  is 
[179]  defeated  there,  he  may  still  sue  again  in  equity.  For  he  is  not  con- 
cluded by  the  first  verdict  and  judgment  from  bringing  a  second  suit  in 
ejectment.  And  why  not  bring  the  second  suit  in  equity,  as  well  as  at  law, 
by  ejectment  ?    If  this  privilege  be  indulged  to  the  plaintiff,  why  not  alsa 
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to  the  defendant,  who  it  is  admitted  by  the  objection  is  not  concluded  at 
law? 

As  to  improvements  made  by  Walden  on  the  lands  not  covered  by  his 
grant  of  1791,  there  is  no  evidence. 

Concerning  the  sheriff's  sale  by  execution,  whether  Ritchie's  part  was 
included  or  not  by  his  deed,  it  was  sold  and  intended  to  be  conveyed  to 
him,  and  is  not  liable  to  be  sold  by  execution  as  the  property  of  Berry ; 
the  vendee  must  take  precisely  as  the  defendant  held,  — subject  to  all  equi- 
ties that  he  was,  and  liable  to  convey  to  others  as  he  was.  The  purchaser 
at  e'^ecution  sale  could  not  acquire  any  thing.  Indeed,  in  this  instance,  he 
would  not  even  have  a  legal  estate ;  for  the  jury  would  ascertain  by  evi- 
dence and  correct  the  mistake  which  is  alleged  to  exist  in  his  deed,  and  to 
exclude  a  part  of  the  lands  within  his  grant.  The  land,  then,  at  the  time 
of  the  sale  was  not  Berry's,  either  in  law  or  equity.  The  sheriff's  sale  ia 
of  no  effect 

No  comparison  need  be  made  between  the  grant  to  Berry  for  200  acres 
on  Henderson's  entry,  and  the  grant  to  Walden  of  1791.  For  Berry's 
counsel  do  not  claim  any  lands  within  the  bounds  of  Walden's  grant  of  1791. 
We  dismiss  them  therefore  from  our  consideration. 

And  here  we  must  remark  that  the  lands  claimed  by  Walden  in  his 
ejectments  were  not  those  which  he  occupied  within  the  bounds  of  his 
grant  of  1791,  but  those  which  were  not  in  his  possession,  and  beyond  the 
bounds  of  that  patent.  These  are  the  lands  respecting  which  the  present 
proceedings  have  been  instituted  in  equity  on  both  sides.  He  has  no  just 
pretence  for  this  claim,  and  has  been  the  unjust  cause  [180]  of  all  the 
costs  at  law  and  in  equity  which  have  accrued  in  these  suits.  He  ought 
therefore  to  pay  them.  Bailey  ought  to  be  dismissed  without  costs.  He 
need  not  have  been  made  a  defendant.  He  might  have  been  used  as  a 
witness. 

Decree  a  perpetual  injunction  as  to  all  the  lands  within  the  bounds  of 
King's  grant,  and  not  within  the  bounds  of  Walden's  grant  of  1791 ;  and 
that  the  injunction  be  dissolved  as  to  all  the  lands  within  the  bounds  of  this 
grant  of  1791  of  Walden ;  and  that  Walden  pay  all  costs  both  in  law  and 
equity.  Decree,  also,  that  the  cross-bill  be  dismissed  with  costs,  to  be 
paid  by  Walden. 

Obioinal  Note.  —  Before  the  Court  were  relieved  from  the  oonsideration  of  Hen- 
derson's entiy  and  the  grant  upon  it,  and  from  contrasting  the  same  with  Walden's  grant 
of  1791,  thej  were  led  to  investigate  their  legal  priority  and  relations ;  the  judges  came 
unanimously  to  the  opinion  which  follows,  but  did  not  determine  the  same  becauae 
the  disclaimer  of  Barry's  counsel  before  mentioned  superseded  the  necessity  thereof. 
This  is  their  opinion  :  — 

As  to  several  grants  issuing  upon  the  same  entry,  it  seems  to  us  that  a  positioii 
may  be  assumed  that  will  not  be  liable  to  question.  If  the  entry  and  grant,  both  to- 
gether, constitute  a  perfect  title,  that  is  a  title  both  in  law  and  equity.  An  entry 
alone,  if  it  be  a  speciiU  entiy,  is  an  equitable  titie.  A  grant  alone  is  a  legal  titie,  to 
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long  as  it  remaiiu  unrepealed.  What,  then,  are  the  consequences  of  this  axiom  ? 
One  consequence  is,  that  a  grant  cannot  relate  when  it  is  not  founded  on  an  equitahle 
title.  If  one  gets  a  grant  without  entry,  it  cannot  relate.  If  one  gets  a  grant  without 
having  a  right  to  the  entry,  it  cannot  relate.  If  he  he  entitled  to  the  entry,  and  the 
grant  be  for  other  land  than  for  that  entered,  it  cannot  relate.  If  the  enterer  obtain  a 
grant  for  the  land  entered,  after  an  assignment  legally  made  by  him,  it  cannot  relate. 
He  has  then  no  [181]  equitable  title  to  be  united  to  the  legal  one.  If  there  be  two 
grants  for  the  land  entered  to  different  grantees,  that  grant  cannot  relate  which  is  not 
founded  on  the  equitable  estate,  which  belongs  either  to  the  grantee  or  the  legal  as- 
signee. If  the  grantee  be  the  enterer,  and  he  has  not  assigned,  it  will  relate.  If  he 
has  assigned,  it  will  not.  The  assignee  of  the  enterer  will  prerail  against  one  who  is 
not  an  assignee.  A  first  assignee  will  prevail  against  a  latter.  Thus  when  the  gran- 
tee claims  title  from  the  date  of  the  entry,  and  another  grantee  claims  from  the  entry 
also,  by  assignment,  it  must  be  ascertained  whether  he  really  were  an  assignee  or  not. 
If  no  proof  be  made  on  the  other  side,  it  must  be  decided  from  circumstances  wheth- 
er the  assignment  were  really  made  or  not.  If  the  enterer  acquiesced  for  many  years 
after  the  assignment  was  claimed  by  and  acted  upon  without  impeaching  it,  such  as- 
signment ought  to  be  presumed  regular,  unless  there  be  circumstances  probably 
accounting  for  the  acquiescence.  If  both  grantees  claim  as  assignees,  the  same  pre- 
sumption attache^,  snd  he  must  be  deemed  the  true  assignee  whose  assignment  is 
first  dated,  or,  if  no  date  was  first  made,  to  be  determined  by  circumstances.  If  proof 
be  made  by  positive  testimony  that  one  of  the  assignments  was  not  made  by  the  en- 
terer, or  by  his  authority,  then  the  other  assignment  ought  to  be  considered  the  true 
one.  If  there  be  several  of  these,  and  no  proof  made  concerning  them,  presumption 
and  date  will  decide  the  priority.  If  the  enterer  be  a  trustee,  and  that  do  not  appear 
on  the  entry,  and  be  not  known  to  the  purchaser  of  the  entry,  his  grant  founded  there- 
on will  relate ;  for  he  hath  the  legal  and  equitable  right  to  the  entry. 


Bogersville.   November  Term,  1817. 

SAMUEL  WILSON  v.  ANDREW  KILCANNON,  AND  WIL- 

LLAM  BRICE  AND  WIFE. 

[5.  a.,  1  Tenn.  201.] 

When  an  improvement,  or  other  object:  such  as  a  spring,  sink-hole,  hill,  buffalo  wallow,  or 
the  like,  is  called  for  in  the  entiy,  the  survey  may  include  it  in  any  part  of  its  bounds. 
[Ace  White  v.  Crocket,  8  Hay.  188;  Henderson  v.  Long,  Cooke,  128.] 

If  a  subsequent  entry,  calliDg  for  a  former  entry,  be  surveyed  first,  the  survey  should  steer 
clear  of  every  part  which  the  former  entry  might  legally  include,  when  surveyed  in  a 
shape  allowed  by  law.    [See  Fly  v.  East  Tennessee  College,  2  Sn.  696,  where  this  case  is 

cited.] 

Color  of  title  is,  where  the  possessor  has  a  conveyance  of  some  sort  by  deed,  or  will,  or  ioheri- 
tance,  which  he  may  believe  to  be  a  title;  and  this  cannot  be  said  of  any  bond  or  entry. 
[Ace.  Waterhouse  v.  ICartin,  Peck,  407,  where  this,  and  several  other  definitions  of  color 
of  title  are  quoted.] 

If  land  be  granted  by  the  State  to  a  person  in  trust  for  an  infant,  the  grantee  is  seised  of  the 
estate  to  the  use  of  the  infknt,  and,  by  the  statute  of  uses,  the  legal  estate  is  transferred  to 
the  use,  and  vested  in  the  infant,  and  the  statute  of  limitations  wiU  not  bar  his  right  until 
three  years  after  his  coming  of  age.  [But  see  editor*s  note  to  Russell  o.  Stinsoo,  8  Hay.  1, 
and  Bany  v,  Shelby,  4  Hay.  229,  and  cases  there  cited,  whether  the  statute  of  uses  be  in 
force  in  this  State,  or  necessary  to  this  ruling.] 
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"Where  the  disability  of  infancy  is  not  determined  before  the  disability  of  coverture  commences, 
the  person  will  be  ezcnsed  from  sning  during  the  existence  of  both  disabilities.  [Over- 
ruled by  McDonald  v.  Johns,  4  Y.  258,  264,  where  this  case  is  cited,  and  Guion  v.  Bradley 
Academy,  4  Y.  282;  since  which  it  has  been  the  settled  law  that  cumulative  disabilities  are 
not  allowed.] 

[182]  Injunction  BilL  —  Castleton  Brooks,  the  father  of  Mrs.  Brice,  in 
the  year  1774  made  an  improvement,  built  a  cabin,  and  settled  on  lands  in 
Hickory  Cove  (now  in  Hawkins  county).  In  the  next  year  he  cleared  and 
cultivated  part  of  the  land,  and  continued  in  possession  till  the  year  1776 
or  1777,  when  he  was  killed  by  the  Indians,  leaving  only  one  child,  a 
daughter,  who  at  the  time  of  his  death  was  about  six  or  seven  months  old ; 
who  afterwards,  when  she  was  sixteen  or  seventeen  years  of  age,  inter- 
married with  the  defendant,  William  Brice.  Ever  since  the  death  of 
Castleton  Brooks,  the  land  where  he  settled  has  been  held  in  possession  by, 
or  in  behalf  of,  his  heir.  Shortly  after  the  settlement  made  by  Brooks, 
Samuel  Wilson,  Sen.,  father  of  the  complainant,  came  and  took  possession 
of  a  cabin  which  Jones  Little  had  built,  about  three-quarters  of  a  mile  from 
Brooks's  cabin,  and  continued  in  possession  ever  since.  Little's  cabin  was 
built  subsequent  to  the  settlement  of  Brooks.  The  defendant  Kilcannon, 
an  uncle  of  the  child,  made  an  entry,  in  the  office  commonly  called  Adair's 
office,  in  the  following  words :  "  No.  53,  Sullivan  county,  February  the  8th, 
1780,  Andrew  Kilcannon  enters  500  acres  of  land  for  Castleton  Brooks's 
orphan,  lying  in  the  Hickory  Cove,  where  said  Brooks  lived."  Pursuant 
to  the  entry,  a  survey  was  made  iox  473  acres,  and  a  grant  issued  on  the 
12th  of  October,  1783,  to  Andrew  Kilcannon  in  trust  for  the  heirs  of  Cas- 
tleton Brooks. 

Samuel  Wilson,  Sen.,  also  made  an  entry  in  Adair's  office,  as  follows : 
"  Sullivan  county,  February  the  8th,  1780,  No.  13.  Samuel  Wilson  enter 
640  acres  of  land  in  Hickory  Cove  adjoining  Castleton  Brooks's  place  and 
Henry  Turney's,  from  thence  to  the  mountain  for  complement,"  and  pro- 
cured a  grant  thereon  [183]  for  513  acres,  dated  the  18th  of  May,  1789. 
In  January,  1779,  Jones  Little  made  an  entry  in  the  office  commonly  called 
Carter's  office  (the  place  where  the  lands  in  dispute  lie  being  at  that  time 
in  Washington  county)  :  **  Washington  county,  January  the  2d,  1779,  No. 
946,  Jones  Little  enters  640  acres  of  land  on  the  waters  of  the  north  side 
of  Holston  Biver  in  the  Hickory  Cove,  including  the  land  Samuel  Wilson 
claimed  *and  sold  to  John  Carter  for  William  Roe."  This  entry  was  by 
order  of  Jones  Little,  transferred  to  Jonathan  Langden,  who  procured  a 
warrant  thereon,  removed  it  to  other  land,  and  obtained  a  grant  dated  the 
27th  of  November,  1792.  Jones  Little  afterwards  by  order  transferred  his 
entry  to  Samuel  Wilson,  Sen.,  who  procured  a  duplicate  warrant  thereon, 
and  a  grant  in  his  own  name,  dated  the  12th  of  November,  1795.  Both 
these  grants  to  Samuel  Wilson,  Sen.,  interfere  with  and  cover  part  of  the 
land  granted  to  Kilcannon  in  trust  for  the  heirs  of  Brooks.  None  of  the 
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defendants,  or  any  person  for  them,  have  been  in  possession  of  that  part  of 
the  land  in  dispute.  Samuel  Wilson,  Sen.,  in  the  year  1789  or  1790,  took 
possession  of  the  disputed  part.  That  possession  has  ever  since  been  con- 
tinued by  him,  and  those  claiming  under  him.  In  the  year  1800,  the 
defendants  to  this  bill  commenced  an  action  of  ejectment  against  him,  and 
recovered  judgment,  to  enjoin  which  judgment  this  bill  was  filed,  and  is 
now  prosecuted  by  Samuel  Wilson,  Jr.,  who  claims  title  by  purchase  at 
sheriff's  sale  on  executions  issued  by  Samuel  Wilson,  Sen.  Upon  this  state- 
ment it  is  to  be  decided  which  of  these  titles  ought  in  equity  to  prevail.  It 
may  be  remarked  that  Brooks's  heir  was  entitled  to  enter  640  acres ;  she 
entered  only  500,  and  obtained  a  grant  for  only  488.  Her  grant  would 
have  extended  further  towards  the  clearing  of  Wilson  than  it  does  had  the 
full  complement  been  claimed.  As  to  the  argument  that  Brooks  should 
have  extended  his  survey  on  the  opposite  side  of  the  [184]  tract,  and  to 
have  left  thereby  the  lands  in  dispute  uncovered  by  his  grant,  it  is  observa- 
ble that  both  entries  of  Wilson  admit  on  the  face  of  them  the  priority  of 
Brooks's  claim.  The  one  calls  to  be  bounded  by  it,  the  other  is  for  the 
lands  of  Wilson  which  he  sold  to  Carter  for  Roe.  The  same  tract  is  meant 
in  both.  How  then  did  th^  law  direct  Brooks's  claim  to  be  surveyed? 
For  wherever  he  could  legally  extend  to,  the  other  could  not  legally  include 
in  his  survey  any  part  of  the  lands  within  that  extent  until  after  Brooks's 
situation  was  identified  by  surveying.  Now  when  an  improvement  or  other 
object  is  called  for  in  the  entry,  such  as  a  spring,  sink-hole,  hill,  or  buffalo 
wallow,  or  the  like,  the  survey  may  include  it  in  any  part  of  its  bounds,  — 
either  in  the  centre,  or  on  one  side,  or  in  one  corner,  and  that  any  one  of 
the  four  corners  of  a  square  or  oblong.  Laying  off  the  land  in  dispute  in 
this  way,  the  boundary  in  controversy  would  have  gone  nearer  to  the 
improvement  of  Wilson  than  it  does,  and  take  more  of  the  land  he  claims. 
The  several  short  lines  made  on  the  side  next  to  Wilson's  improvement, 
forming  a  circular  figure  on  that  part  of  the  tract,  were  for  the  advantage 
of  Wikon,  leaving  him  more  land  than  a  direct  line  would  have  left  him. 
Therefore  it  is  not  to  be  complained  of  by  him  for  this  cause.  If  Wilson, 
under  such  circumstances,  make  his  survey  first,  he  cannot  complain  when 
Brooks  by  his  survey,  afterwards  made,  takes  a  part  included  by  Wilson, 
ivhich,  but  for  Wilson's  survey,  he  might  legally  have  included  in  his  own. 
Wilson  ought  either  to  wait  till  Brooks's  survey  had  been  made,  or  should 
have  steered  dear  of  every  part  which  it  might  legally  comprehend  when 
surveyed  in  any  shape  the  law  allowed  of.  Brooks's  survey  does  not  com- 
prehend any  lands  which  could  not  legally  be  included  in  his  survey,  and 
therefore  his  survey  is  unimpeachable. 

Wilson,  however,  claims  title  under  the  statute  of  limitations,  and  he  has 
been  in  possession  of  part  [185]  of  the  lands  in  dispute  under  his  grant  of 
1789  ever  since  the  date  thereof.  Of  another  part  of  the  land  in  dispute 
he  has  been  possessed  under  a  grant  ever  since  the  date  of  his  grant  of 
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1795 ;  for  this  part  is  not  covered  by  his  grant  of  1789,  bat  bj  that  of 
1795  only.     His  entry  did  not  extend   to  it,  and,  if  it  did,  any  equitable 
claim  by  bond  only,  or  the  like,  which  is  known  to  the  possessor  not  to  be 
a  legal  title,  is  not  any  color  of  title  which  can  be  ripened  into  a  perfect 
legal  title  by  possession.     Color  of  title  is  where  the  possessor  has  a  con- 
veyance of  some  sort  by  deed  or  will  or  inheritance  which  he  may  believe 
to  be  a  title.    This  cannot  be  said  of  any  bond  or  entry  which  only  entitles 
the  pai*ty  to  a  legal  conveyance  hereafter.     Eveiy  one  knows  that  is  not  a 
title,  and  of  course  cannot  improve  under  it  with  a  belief  that  he  is  improv- 
ing under  a  legal  title.     Seven  years'  possession  has  intervened  between 
Wilson's  first  possession  under  his  grant  of  1789  and  the  commencement 
of  any  action  at  law  on  the  part  of  Brooks's  heirs.    Therefore,  as  to  the 
part  in  dispute  which  is  covered  by  that  grant,  this  possession  wiU  give 
him  a  title  unless  the  heirs  of  Brooks  be  found  to  be  within  the  exceptions 
mentioned  in  the  act  of  limitations  in  favor  of  persons  under  disabilities. 
As  to  the  part  covercfd  by  the  grant  of  1795,  seven  years  did  not  elapse 
after  his  possession  of  that  part  was  accompanied  by  his  grant  of  1795,  and 
therefore  the  title  of  Brooks's  heirs  is  not  barred  as  to  that  part ;  but  is 
the  other  part,  covered  by  the  grant  of  1789,  secured  to  Brooks's  heirs  by 
the  exceptions  of  the  statute  ?    K  Kilcannon  had  the  legal  title  by  the 
grant,  he  then  is  trustee  for  the  daughter  of  Brooks  now  married  to  Brice, 
and  he  is  barred  as  to  all  those  persons  who  have  been  in  possession  for 
seven  years  under  color  of  title  adversely.    The  exceptions  are  in  favor  of 
those  who  could  sue  in  ejectment  were  it  not  for  the  disabilities  excused, 
not  in  favor  of  those  who  could  not  sue  at  all  in  [186]  ejectment,  though 
under  no  disabilities.    The  exceptions  enable  the  excused  party  to  sue^ 
after  the  removal  of  disabilities,  as  they  might  have  done  but  for  them. 
Now  a  cestui  qtte  trusty  although  under  no  disability,  could  not  sue  the 
party  in  possession  by  ejectment ;  for  this  is  an  action  at  law  supported  by 
a  legal  title,  which  the  "cestui  que  trust  does  not  pretend  to  have.    Having 
no  right  to  sue  at  law,  the  cestui  que  trust  need  not  be,  and  cannot  be, 
excused  for  not  suing.    The  trustee  ought  to  sue  in  ejectment,  and  if  he 
does  not,  his  legal  estate  is  barred,  and  of  course  can  never  be  conveyed  by 
him  to  the  cestui  que  trust  whose  claim  is  to  this  estate,  which  he  cannot 
have,  having  passed  from  the  trustee  irrecoverably.    But  then  the  question 
arises,  Is  Kilcannon  a  trustee  ?    The  grant  is  to  him,  "  in  trust  for  the  heir 
of  Brooks,**    Now  he  who  is  seised  of  the  legal  estate  in  trust  for  another 
is  seised  to  his  use ;  and,  by  the  statute  of  uses,  the  legal  estate  is  trans- 
ferred to  the  use.    2  Saund.  11,  note  17,  and  the  cases  there  referred  to. 
And  the  legal  estate  vests  in  him  who  has  the  use.    Then  the  daughter  of 
Brooks  is  the  legal  owner,  and  Kilcannon  but  a  vehicle  through  which  the 
legal  estate  is  conveyed  into  the  cestui  que  trust.    And  if  the  legal  estate 
in  fee  be  in  the  heir  of  Brooks,  then  the  remaining  question  will  be, 
whether  her  disability  by  in^Eincy,  being  not  determined  before  her  disabil- 
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itj  by  coverture  commenced,  she  is  within  the  benefit  of  the  exception  in 
fevor  oi  femes  covert  and  infants.  Being  equally  disabled  in  both  instances, 
she  ought  equally  to  be  excused  in  each  for  not  suing  during  the  time  of 
their  existence.  It  would  be  unreasonable  to  say  she  shall  be  excused 
because  she  could  not  sue,  in  one  instance,  but  shall  not  be  excused  in  the 
other,  when  in  that  also  she  could  no  more  sue  than  in  the  other.  There 
is  no  ground  in  reason  for  a  difference.  It  follows  that  Wilson  was  not 
protected  by  the  statute  of  limitations,  either  as  to  the  [187]  lands  in  dis- 
pute, holden  under  the  grant  of  1789  or  of  that  holden  under  the  grant  of 
1795. 
Decree  that  WihorCs  hiU  he  dismissed  mth  costs. 


Bogersville.    Ifl'ovember  Term,  1817. 
CHARLES  GRAHAM  AND   GEORGE   CLICK  v.  IRA  GREEN. 

If  a  nonsuit  be  occasioned  by  the  opinion  of  the  Court,  and  the  Court  refuses  to  set  it  aside, 
upon  motion,  a  writ  of  error  will  lie.  [But,  ordinarily,  error  will  not  lie  (torn  a  judgment 
refusing  to  set  aside  a  voluntary  nonsuit.  Trice  v.  Smith,  6  T.  819;  Union  Bank  v.  Carr, 
2  Hum.  845.] 

The  claim  of  sureties  against  their  principal  for  money  paid  by  them,  is  founded  only  on  an 
implied  assumpsit  for  money  paid  for  the  principaPs  use,  and  a  motion  based  thereon  must 
be  made  before  a  tribunal  having  jurisdiction  of  the  amount  accordingly. 

In  Error,  —  Fer  Curiam,  John  Adams,  a  justice  of  the  peace  for  Wash- 
ington county,  on  the  24th  of  April,  1813,  gave  judgment  in  favor  of  B. 
King  for  $51  and  costs  against  Ira  Green,  Charles  Graham,  and  George 
Click,  in  a  note  of  hand  executed  by  them.  Graham  and  Click  paid  the 
amount  of  the  judgment.  On  the  27th  of  August,  1816,  the  same  justice 
gave  judgment  against  Ira  Green,  on  motion  of  Graham  and  Click,  stating 
them  to  be  sureties  of  Green,  in  the  former  suit,  for  $53.40.  Green,  by 
certiorari^  removed  the  cause  to  the  County  Court,  stating  in  the  petition 
that  Graham  was  the  principal  in  the  note,  and  he,  Green,  only  a  security. 
There  was  a  verdict  and  judgment  for  the  defendant.  Graham  and  Click 
appealed  to  the  Circuit  Court.  The  judge  in  that  court  decided  that  when 
two  or  more  persons  are  securities,  and  have  been  compelled  by  law  to  pay 
the  money  in  equal  or  different  proportions,  they  cannot  support  a  joint 
action  against  the  principal,  but  each  must  sue  separately  for  the  sum  by 
him  paid ;  and  that  in  this  case  the  plaintiffs  could  not  support  their  action, 
it  being  joint.  The  plaintiffs  suffered  a  nonsuit,  and  afterwards  moved  to 
have  the  nonsuit  set  aside,  which  was  refused.  And  thereupon  this  writ 
of  error  was  prayed  and  granted. 

It  is  now  insisted  upon  in  argument  that  a  writ  of  error  will  not  lie  after 
a  voluntary  nonsuit    If  the  nonsuit  is  occasioned  by  the  opinion  of  the 
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Court,  and  if  the  party  against  whom  that  opinion  is  given  [188]  believes 
it  to  be  erroneous,  and  prajs  to  have  the  nonsuit  set  aside,  and  it  is  refused, 
a  writ  of  error  will  lie,  as  there  is  no  reason  whj  it  should  not,  more  than 
in  similar  cases,  where  a  new  trial  is  refused  after  verdict ;  and  in  the  lat- 
ter case,  as  our  courts  have  often  decided,  the  partj  reftised  may  have  his 
writ  of  error. 

A  second  inquiry  is,  Can  two  sureties  join  in  a  motion  to  recover  judg- 
ment against  their  principal  for  money  which  they  have  been  compelled  to 
pay  for  him  ?  It  is  certain  that,  by  the  rules  of  the  common  law,  they  can- 
not join  in  an  action.  Whether  the  expressions  used  in  our  acts  of  assem- 
bly will  authorize  them  to  recover  jointly  by  motion,  need  not  now  be 
decided.  For,  upon  the  third  point  of  this  case,  we  are  of  opinion  against 
the  sureties  that  the  sum  for  which  the  judgment  was  given  is  not  within 
the  jurisdiction  of  a  justice  of  the  peace.  In  the  Act  of  1801,  c.  15,  §  1, 
sureties  can  have  judgment  by  motion  against  their  principal  before  any 
jurisdiction  where  judgment  may  have  been  entered  against  such  sureties. 
At  this  time  the  jurisdiction  of  justices  of  the  peace  did  not  exceed  $50. 
If  the  first  judgment  was  under  the  sum,  the  second  must  necessarily  be  so. 
But  in  a  subsequent  act  the  phraseology  is  varied.  It  is  there  said  that 
the  judgment  on  motion  may  be  had  before  any  jurisdiction  haying  cogni- 
zance thereof.  At  that  time  justices  had  a  limited  jurisdiction  of  sums 
between  $50  and  $100 ;  that  is  to  say,  on  bonds,  notes,  or  agreements 
signed  by  the  party.  In  this  case,  the  first  judgment  against  the  principal 
and  sureties  was  on  a  note  signed  by  them.  The  justice  had  cognizance  of 
the  cause,  and  judgment,  although  it  exceeded  $50,  was  proper ;  but  the 
claim  of  the  sureties  against  their  principal,  after  payment  of  the  money  by 
them,  was  founded  only  on  an  implied  assumpsit  for  money  paid  to  his  use, 
and  this  implied  [189]  assumpsit  was  not  an  agreement  signed  by  the  par- 
ties, and  therefore  not  within  the  jurisdiction  of  the  justice. 

The  judgment^  on  this  latter  ground^  must  he  affirmed. 


BogersviUe.    Ifl'ovember  Term,  1817. 
SMITH  V.  KOONTZ  AND  OTHERS. 

A  writ  of  ne  extat  will  be  issued  oat  of  chancery,  upon  good  cause  shown  by  affidavit,  direct- 
ing the  arrest  of  the  defendant  and  detention  until  he  give  bond  conditioned  not  to  remove 
himself  or  the  proper^  in  controversy  from  this  State,  so  as  to  defeat  the  decree  which 
may  be  given  in  the  cause.  [See  Union  Bank  v,  Newman,  4  Hum.  880;  Code,  4484.  Bat 
qiuBre^  whether  under  the  new  Constitution,  art  1,  §  18,  a  ne  txwt  will  lie.] 

This  bill  having  been  heretofore  filed  and  answered,  and  the  answer  bar- 
ing been  replied  to,  an  affidavit  was  now  made  for  the  purpose  of  obtaining 
process  to  obviate  the  mischief  which  the  plaintiff  apprehended.    The  affi* 
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davit  stated  the  belief  of  the  plaintiff's  counsel,  founded  upon  the  character 
of  the  defendant  and  those  associated  with  him,  and  upon  information  which 
the  defendant  had  received,  that  there  was  danger  of  the  removal  of  the 
negro  slaves  who  were  the  subject  of  the  controversj.  Two  of  the  judges, 
against  a  third  (Judge  Haywood),  thought  that  there  was  sufficient  matter 
in  the  affidavit  to  induce  the  Court  to  award  process  for  the  desired  purpose. 
And  then  all  of  them  agreed  upon  the  process  to  be  issued ;  namely,  a  ne 
exectt  directing  an  arrest  of  the  defendant,  and  detention  until  he  give  bond 
with  sureties  in  double  the  amount  of  the  value  of  the  negroes  sworn  to, 
with  condition  not  to  remove  either  himself  or  said  negroes  from  this  State, 
so  as  to  defeat  the  decree  which  may  be  given  in  this  cause. 


Bogersville.     November  Term,  1817. 

YOUNG  AND  FORGET  v.  HENDERSON. 

[iS.  a.,  ante,  10.] 

A  bfll  of  review  will  not  lie  to  correct  a  decree  in  a  formal  or  immaterial  matter,  as,  for 

example,  to  direct  the  surrender  of  papers,  where  the  decree  settled  the  rights  of  the 

parties  in  regard  to  them. 
Nor  to  correct  an  error  in  the  calculation  of  costs,  for  that  may  be  done  bjr  a  new  calculation, 

on  motion. 
Nor  for  drawing  erroneous  conclusions  from  the  evidence,  which  should  be  rectified  when  the 

decree  is  read,  or  by  rehearing. 
Kor  for  newly  discovered  evidence,  where  the  negligence  of  the  party  was  the  cause  of  its  not 

being  sooner  discovered. 
A  bill  of  review  for  errors  of  law  may  be  filed  without  leave  of  the  Court;  but  not  as  to 

matters  of  foct 

A  bill  of  review  was  now  presented  in  this  cause,  which  was  decided  at 
the  last  term,  and  a  decree  then  made.  It  contained  a  charge  of  errors  of 
the  Court  in  [190]  matters  of  law,  in  not  directing  the  articles  to  be  re* 
turned  to  Forgej  which  had  been  executed  between  him  and-  Henderson, 
and  which  he  had  assigned  to  Young. 

Per  Curiam.  Henderson,  Young,  and  Forgej,  all  being  parties  to  the 
decree,  are  bound  by  it,  so  that  Forgej  can  never  sue  Henderson  upon  these 
articles.  And  he,  Forgej,  could  not  be  benefited  bj  the  possession  of  them* 
Ainother  assignment  of  error  was,  that  a  greater  sum  had  been  allowed  in 
calculating  costs  than  ought  to  have  been,  and  the  Court  said  •such  errors 
might  be  corrected  bj  a  new  calculation  bj  the  direction  of  the  Court  without 
a  bill  of  review.  Also  the  bill  of  review  stated  that  the  Court  had  erred  in. 
drawing  conclusions  from  the  evidence  given  in  the  cause.  And  the  Court 
said  that  ought  to  have  been  rectified  when  the  decree  was  read  to  the 
Court  in  presence  of  the  opposite  counsel  for  correction,  before  it  was  re- 
ceived as  a  decree  to  be  entered;  and  also  agun  bj  rehearing  if  the  mis- 
take was  not  discovered  till  after  the  decree  was  received  and  entered* 
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Another  statement  was,  that  new  proof  has  been  discovered  since  the  trial 
which  shows  that  the  plaster  which  was  so  injurious  to  the  negro,  who  was 
the  subject  of  the  suit,  was  not  put  on  by  Forgej ;  and  to  this  the  Court 
answered  that  the  decree  did  not  proceed  at  all  upon  that  fact,  but  upon  the 
neglect  of  Forgej  to  administer  medical  aid  when  needful.  It  was  further 
stated  in  this  bill  that  proof  has  been  discovered  since  the  trial  to  show  that 
the  negro  was  well  after  he  went  to  Young ;  and  the  Ck>urt  answered  to  this, 
that  new  evidence,  as  to  the  fact  which  was  in  issue  before,  is  receivable, 
but  the  matter  now  stated,  if  proved,  would  not  overturn  the  testimony  the 
decree  was  founded  on ;  also,  negligence  was  the  cause  of  not  discovering 
this  testimony  in  time,  for  the  deponents,  at  least  the  most  n[iaterial  of 
them,  reside  in  the  neighborhood  of  Forgey,  and  one  of  them  is  his  brother. 
Forgey  can  file  his  biU  so  far  as  it  respects  errors  in  law,  [191]  notwith- 
standing any  opinion  of  the  Court  therein  at  this  time.  But  as  to  the  mat- 
ters of  fact,  he  cannot  file  it  without  the  consent  of  the  Court,  and  that 
assent  in  this  instance  is  withheld. 


BogerBviUe.    Ifl'ovember  Term,  1817. 
WALLER'S  LESSEE  t^.  JENKIN  WHITESIDES  AND  OTHERS. 

The  Court  will  judicially  notice  the  practice  of  the  courts  at  a  given  time,  and  confbrm  its 

decisions  to  that  practice. 
Thus,  the  practice  in  1798  upon  the  retam  of  a  Ji.  fa.,  of  writing  thereon  the  word  alUuedj 

instead  of  issuing  an  aUag  Ji.  ftu,  will  be  recognized,  and  a  sale  made  under  such  a  writ 

held  valid  in  ejectment    [Ace.  Bussell  v.  Stinson,  8  Hay.  66;  Blackburn  v.  Allen,  8 

Hay.  81.] 

EjectmenU  —  Upon  the  bill  of  exceptions  and  on  the  assignment  of  error, 
this  point  is  made.  There  was  blJi.  fa,  returnable  to  a  former  court,  and 
return  stopped  by  injunction  ;  and,  after  the  injunction  dissolved,  it  was  in- 
dorsed thus,  altased  to  the  ensuing  term.  The  entries  upon  the  docket 
stated  a  first  execution  and  then  a  second,  which  was  lost  or  mislaid.  Bat 
on  the  trial  the  above  execution  was  produced,  and  the  derk  swore  that  was 
the  Ji.  feu  on  which  the  lands  were  sold. 

Roane  and  Haywood,  JJ.  —  This  execution  issued  in  the  year  1798, 
when  such  was  the  practice  in  this  part  of  the  country.  We  must  allow  of 
it,  or  overturn  all  the  sales  made  during  the  time  of  such  irregular  practice. 
How- often  at  that  period  did  the  supreme  courts  sanction  the  reissuing  of 
executions  in  this  form,  compelling  sheriffs  to  act  upon  them,  and  inflicting 
penalties  on  them  for  not  returning  such  executions,  or  the  money  collected 
upon  them,  and  doing  other  acts  of  various  sorts  which  recognized  such  writs 
as  legal  ones.  The  word  aliased  is  a  reference  to  the  words  contained  in 
the  body  of  the^./o.,  and  adopts  them,  and  the  future  term  to  which  it  is 
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aliased  is  that,  before  which  the  authority  contained  in  it  must  be  executed 
by  seizure.     Here  is  a  good  authority  to  the  sheriff,  and  his  sale  is  valid. 
Affirm  the  judgment  of  the  Circuit  Court, 


Bogersville.    Ifl'ovember  Term,  1817. 
COCK  V.  CUMMINS. 

An  order  upon  a  sheriff  to  show  cause  why  an  attachment  should  not  issue  against  him  for 
not  returning  into  the  office  moneys  coUected  by  Ji.  fa.,  cannot  be  served  by  the  coroner^ 
there  being  no  statute  authorizing  such  service.    [See  Code,  8685,  8587,  4098,  Subs.  4.] 

The  sheriff  ought,  if  applied  to  before  he  has  returned  the  moneys,  to  pay  them  to  the  person 
entitled  to  receive  them ;  but  if  not  applied  to,  should  return  them  into  the  office,  together 
with  the  writ  of  execution;  otherwise  he  is  liable  to  motion.  [See  Nelson  v,  Williams,  4 
Hay.  161.    Code,  8594;  5  Y.  416,  citing  this  case.] 

White  and  Roake,  JJ.,  decided,  against  the  opinion  of  Haywood,  J., 
that  an  order  upon  a  sheriff  to  [192]  show  cause  why  an  attachment 
should  not  issue  against  him  for  not  returning  into  the  office  moneys  collect- 
ed by  ^.  fa.  cannot  be  served  on  the  sheriff  by  the  coroner,  there  being 
no  act  of  assembly  authorizing  such  service,  either  by  the  sheriff  on  others, 
or  by  the  coroner  acting  in  his  place.  The  Act  of  1777,  c.  8,  extends  only 
to  the  service  Of  writs,  process,  and  precepts.  The  Act  of  1803,  c  18,  is 
limited  to  the  execution  of  judgments,  sentences,  and  orders,  which  latter 
phrase  signifies  final  orders  of  the  like  nature  with  judgments  and  sentences. 
And  the  fee  biUs  do  not  provide  for  the  sheriff  or  coroner  a  compensation  for 
the  service  of  interlocutory  orders,  or  such  as  give  notice  of  something  in- 
tended to  be  done  at  a  future  time ;  such  services  should  be  proved  by  affidavit 
of  him  that  makes  them.  And  there  being  in  this  case  only  the  return  of 
service  by  the  coroner,  the  attachment  was  refused.  Now  can  he,  as  this  case 
is  circumstanced,  be  proceeded  against  by  judgment  upon  motion  ?  For  the 
offence  of  the  sheriff  is  for  not  returning  the  money  into  the  office.  The 
Act  of  1777,  c.  8,  §  5,  provides  for  the  returning  of  process,  and  for  a  false 
return,  and  for  not  returning  the  money.  The  two  former  by  the  \nfiiction 
of  penalties,  the  latter  by  judgment  on  motion  for  the  moneys  detained. 
But  such  motion  must  be  founded  on  ten  days'  previous  notice.  And,  in 
the  present  instance,  such  notice  has  not  been  given.  The  Act  of  1803,  c. 
18,  provides  for  the  non-return  of  the  writ  of  execution.  And  the  judgment 
for  this  cause  may  be  given  on  motion  for  the  sum  mentioned  in  the  writ, 
which  is  a  different  provision  from  the  penalty  directed  by  the  Act  of  1777, 
and  is  consistent  with  it.  The  Act  of  1803  also  provides  for  the  non-return 
of  the  money  after  it  shall  have  been  collected,  and  appears  to  be  so  on  the 
return  indorsed  on  the^./a.,  and  shall  not  be  paid  to  the  party  entitled  to 
receive  it  upon  application  to  the  sheriff;  the  meaning  of  which  is,  upon  ap- 
plication whilst  the  [193]  money  is  yet  in  his  hands  before  it  is  returned 
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to  court.  Such. application  oaght  to  be  made  by  one  who  can  give  a  valid 
receipt  for  it  at  the  time  of  reception,  not  an  application  hj  letter.  And 
here  such  application  has  not  been  made.  The  Act  of  1803  does  not  ex- 
tend to  the  case  of  not  paying  the  money  into  the  office ;  that  is  left  under 
the  regulation  of  the  former  Act  of  1777,  which  requires  notice  of  the  mo- 
tion, though  it  is  not  required,  nor  is  it  necessary,  under  the  Act  of  1803, 
precedent  to  the  judgments  which  may  be  given  under  that  act.  Takiug 
all  these  acts  together,  the  true  construction  of  them  amounts  to  this :  that 
the  sheriff  ought,  if  applied  to  before  he  has  returned  the  moneys,  to  pay  them 
to  the  person  entitled  to  receive  them ;  but,  if  not  applied  to,  should  return 
ihem  into  the  office,  together  with  the  writ  of  execution.  The  difficulty  of 
transmitting  monejrs  to  a  distant  office  are  not  as  formidable  as  has  been 
argued ;  for  the  same  hand  that  may  be  trusted  with  the  writ  may  also  be 
trusted  with  the  moneys.  And,  furthermore,  they  are  not  the  subject  of 
consideration  for  a  court  which  is  to  pronounce  but  not  to  make  the  law ; 
and  both  the  common  law,  as  evidenced  by  the  form  o£&Ji.f€u,  and  the  Act 
of  1777,  established  the  position  that  the  money  is  to  be  returned  into  court 
An  exoeption  is  made  by  custom  and  the  Act  of  1803,  which  is,  unless  it  be 
paid  to  the  person  entitled  to  receive  it.  The  Court  were  unanimous  re- 
specting the  construction  of  the  acts  relative  to  judgments  on  motion. 


Bogersville.   Ifl'ovember  Term,  1817. 
DUDLEY  V.  BALCH  AND  BALCH. 

Notwithstanding  the  Act  of  1787, 19, 1  (Code,  2818,  8187),  which  extends  only  to  suits  insti- 
tuted by  application  to  the  clerk,  bat  not  to  those  instituted  by  previous  application  to  the 
Court,  poor  persons  may  sue  in  forma  pctuperis,    [See,  now,  Code,  8192.] 

In  actions  at  law,  a  pauper  must  be  admitted  to  sue  in  forma  pauperii  before  the  commeoce- 
ment  of  the  action,  and  cannot  allege  pauperism  afterwards;  but  it  is  otherwise  in  equity, 
where  costs  are  discretionary. 

Per  Ouriam.  The  plaintiff  had  relief  by  a  decree  of  this  court  at  the 
present  term,  and  was  proved  to  be  a  pauper.  The  decree  secured  to  him 
a  small  tract  of  land  of  about  ten  acres  of  little  value.  Y.  Balch,  the  prin- 
cipal [194]  defendant,  resides  bejphd  the  limits  of  this  State.  The  Court 
is  applied  to  for  the  decree  to  be  modelled  so  as  to  make  the  defendant 
ultimately  liable  for  the  costs ;  but  the  plaintiff  to  be  liable  in  the  first 
instance.  The  Court  were  informed  from  the  bar  that  the  former  judges 
^  of  this  court  had  decided  that  poor  persons  might  still  sue  in  forma  pau- 
peris, notwithstanding  the  Act  of  1787,  c.  19,  which  only  extended  to 
suits  instituted  by  application  to  the  clerk,  but  not  to  those  instituted  by 
previous  application  to  the  Court  on  behalf  of  poor  persons  not  able  to 
give  security  for  costs.  The  present  Court  now  express  much  pleasure  on 
hearing  of  that  decision.  It  rescued  the  jurisprudence  of  the  country  from 
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die  imputation  of  severitj  and  inattention  to  the  circumstances  of  that  por- 
tion of  the  community  who  most  needed  the  interposition  of  courts  of 
justice.  And  it  is  a  construction  which,  upon  reflection,  since  we  have 
heard  of  this  decision,  we  think  may  fairly  be  made.  Taking  the  law  to 
be  so,  we  shall  consider  of  its  application  to  the  case  now  before  us.  In 
actions  at  law  a  pauper  must  be  admitted  to  sue  in  forma  pauperis  before 
the  commencement  of  the  action,  and  cannot  allege  pauperism  afterwards. 
He  is  to  be  dispaupered  if  he  pay  any  fee  to  counsel,  or  sell  any  part  of 
the  expected  recovery.  But  causes  in  equity  are  on  a  different  footing ; 
the  costs  are  discretionary,  and  not  governed  by  inflexible  rules  as  at  law. 
The  Court  may,  at  the  termination  of  the  suit,  inquire  into  the  circum- 
stances of  the  plaintiff,  and,  because,  of  his  poverty,  may  consider  him  in 
their  directions  in  the  article  of  costs ;  and  in  such  case  are  not  bound  to 
follow  the  modem  precedents,  making  the  plaintiff  first  liable,  where  the 
defendant  who  otherwise  would  be  primarily  liable,  resides  out  of  the  State. 
We  will  depart  from  that  rule  on  the  present  oc<^ion,  making  an  excep- 
tion to  it  in  favor  of  a  poor  man,  whose  recovery  would  be  engulfed  by 
it  and  sacrificed ;  whilst  at  the  same  time  [195]  his  possibility  of  reim- 
bursement from  the  defendant,  might  never  be  realized.  The  officers  of 
the  court  and  others  entitled  to  the  costs,  may  as  well  look  to  this  remote 
defendant  as  the  poor  plaintiff,  who  had  just  cause  for  applying  to  the  law, 
and  who  has  fewer  means  both  in  point  of  information  and  pecuniary  quali- 
fications enabling  him  to  do  so  effectually.  We  will  not  even  make  him 
pay  costs  for  making  John  Balch  a  party,  though  he  turned  out  not  to  be  a 
purchaser  of  the  lands  at  all,  as  by  the  bill  he  was  supposed  to  be  from  Y. 
Balch.  The  suit  became  necessary  by  the  misconduct  of  Y.  Balch ;  and 
the  plaintiff  was  bound  to  make  parties  all  such  persons  as  were  reasonably 
suspected  of  being  voluntary  purchasers.  The  mistake  does  not  appear  t^ 
be  wilful,  and  is  incidental  to  the  principal  suit  Roane,  J.,  dissented  to 
the  payment  by  Y.  Balch  of  the  costs  caused  by  this  mistake.  The  decree 
was  that  Y.  Balch  should  pay  all  costs. 


Bogersville.   n'ovember  Term,  1817. 
NEWPORT  V.  THE   LESSEE  OF   H.   ROWEN. 

The  Supreme  Court  may,  without  a  suggestion  of  diminution,  send  a  certiorari  for  a  part  of 

the  record  which  appears  to  be  omitted. 
Neither  party  appearing,  the  writ  of  error,  under  the  rules  of  court,  is  non-jnroued.    [See,  now, 

Code,  8160;  HeiskelPs  Dig.  §  168;  Meigs,  Dig.  §  844.] 

£i  Error.  —  Whtte  and  Haywood,  JJ.  —  The  plaintiff  in  the  Circuit 
Court  on  this  action  of  ejectment  induced  the  Court  by  affidavit  to  change 
the  venue.    When  in  the  court  the  cause  was  directed  to  be  moved  to,  the 
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defendant  below  moved  to  change  it,  as  the  record  says,  upon  affidavit, 
which  the  Court  refused.  The  assignment  of  errors  stated  that  the  venue 
ought  to  have  been  changed  upon  this  affidavit,  and  that  the  affidavit  was 
filed.  The  defendant  does  not  appear  and  the  cause  is  so  circumstanced  bj 
the  rules  of  the  Court,  as  to  be  opened  for  affirmance.  Then  we  must 
look  into  the  record,  and  see  whether  it  can  legally  be  affirmed.  We  can- 
not say  whether  the  venue  ought  to  have  been  changed  or  not,  until  [196] 
after  inspection  of  the  affidavit,  which  the  assignment  of  errors  refers  to. 
Here  arise  several  questions :  can  the  venue  be  changed  a  second  time,  at 
the  instance  of  a  party,  af)}er.  a  change  of  venue  by  his  adversary  ?  Can 
this  court,  without  a  suggestion  of  diminution,  send  for  a  part  of  the  record 
by  certiorari  f    The  Acts  of  1809,  c^  and  of  1815,  c.  do  not 

give  the  privilege  of  a  second  removal  in  express  words,  but  the  spirit  of 
the  Act  of  1815  does.  So  is  the  practice  in  West  Tennessee.  Causes 
there  have  been  removed  to  other  counties  because  of  prejudices  conceived, 
and  springing  up  after  one  or  two  trials,  the  consequent  publicity  of  the 
controversy,  and  the  excitements  thereby  occasioned.  A  cause  may  be 
removed  to  another  county  in  the  absence  of  one  of  the  parties ;  who,  if  he 
were  present,  could  show  good  reason  for  not  trying  it  in  the  county  to 
which  it  is  removed.  Why  does  the  law  of  1815  provide  for  a  change  of 
venue  at  any  time  before  trial  and  verdict  ?  It  is  because  of  intervening 
prejudices  between  the  first  trial  term  and  the  verdict.  May  not  the  same 
prejudices  spring  up  in  the  county  the  venue  is  changed  to,  as  well  as  in 
that  the  writ  or  other  process  is  returned  to  ?  Why  not  then  change  the 
venue  in  the  latter  case  as  well  as  in  the  former  ?  And  as  to  the  other 
question,  if  the  Court  perceive  by  references  on  the  record,  that  a  part  of 
the  proceedings  is  not  sent  up,  and  it  be  such  a  part  as  will  determine  the 
opinion  of  the  Court  either  on  one  side  or  the  other,  the  decision  ought  not 
to  be  made  without  it  But  the  Court  should  send  a  certiorari  for  that 
part  of  the  record  ad  informandum  consdentiam  curice.  But  on  the  next 
morning  after  the  Court  had  formed  this  opinion  and  was  ready  to  deliver 
itj  and  called  to  the  counsel,  no  one  appeared  on  either  side,  and,  by  the 
rules  of  this  court,  the  writ  of  error  was  non-prossed. 


Bogersville.    Ifl'ovember  Term,  1817. 
SLATTON  V.  JONSON. 

An  aJia»  writ,  or  judicial  attachment,  most  be  founded  upon  a  return  of  won  ett  wcenttu  made 
to  that  term  from  which  it  issues,  not  to  a  former  term. 

When  process  has  been  commenced,  it  must  be  pursued  without  any  chasm,  and  every  subse- 
quent process  must  be  dated  on  the  day  of  the  return  of  the  preceding  process. 

The  want  of  a  return  of  rum  est  inventus  on  a  leading  process,  as  a  foundation  for  an  aUas  or 
judicial  attachment,  cannot  be  supplied  by  the  statute  of  jeofails. 

JVbrt  est  inoentits  implies  that  the  residence  of  the  defendant  is  in  the  county,  and  that  the 
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sheriff  has  been  at  his  place  of  abode.    If  these  are  not  the  facts,  the  return  is  false,  for 
which  an  action  lies. 
The  sheriff  should  return  the  truth  of  the  case,  either  that  the  defendant  is  an  inhabitant  of 
the  county,  or  that  he  resides  in  another,  specifying  it. 

p.97]  Jn  Mrrar,  —  A  capias  issued  in  this  action,  and  on  the  docket, 
at  the  return  term  of  the  capias,  an  entry  was  made  directing  that  an  alias 
issue.  The  alias  did  not  in  fact  issue,  and  at  the  next  term  a  judicial 
attachment  issued. 

The  first  thing  to  be  considered  is,  in-  what  cases  a  judicial  attachment 
can  issue  in  the  County  Court.  The  jurisdiction  of  the  County  Court  is 
over  actions  within  the  county.  1794,  c.  §  .  The  County  Court, 
then,  cannot  issue  a  writ  to  another  county.  If  the  sheriff'  return  non  est 
inventus^  and  that  the  defendant  resides  in  another  county,  the  County 
Court  cannot  issue  an  aUa^  to  that  county  by  the  Act  of  1777 ;  for  by 
that  means,  the  jurisdiction  would  extend  into  every  county.  If  two 
defendants  be  included  in  a  County  Court  writ  and  one  be  taken,  and  the 
other  be  in  another  county,  the  County  Court  could  not  issue  an  aUas 
into  the  county  of  his  residence,  until  it  was  provided  for  by  the  Act  of 
1789,  c.  §  .If  the  defendant  reside  in  one  county  the  plaintiff 
cannot  have  an  original  attachment  in  another,  to  bring  him  into  the  latter. 
For  then  by  the  means  of  the  original  attachment  the  jurisdiction  would  be 
extended  into  every  county,  and  he  cannot  do  so  by  judicial  attachment  any 
more  than  by  an  original  one.  That  cannot  be  done  circuitously  which 
cannot  be  done  directly.  By  aUas  the  defendant  cannot  be  brought  from 
another  county,  neither  shall  he  by  judicial  attachment  It  cannot  issue  but 
to  the  county  of  the  defendant's  residence.  The  sheriff  cannot  return  non 
est  inventus  till  he  has  been  at  his  place  of  abode.  An  alias  directed  to  a 
wrong  county  may  be  abated  by  plea,  so  may  a  judicial  attachment  issued 
improperly ;  the  return  of  non  est  inventus  being  not  conclusive  as  to  the 
place  of  residence,  the  latter  may  be  averred,  and  made  to  appear  on  the 
record  as  it  ought  to  have  appeared  in  [198]  the  return.  It  will  not  be 
contended  that  upon  a  capias,  to  one  county,  the  judicial  attachment  can 
go  to  another.  Next  as  to  the  jurisdiction  of  the  superior  courts,  whilst 
they  existed,  the  defendant  might  be  brought  to  the  district  of  the  plaintiff. 
Therefore  it  is  that  by  the  Act  of  1777,  an  aUas  may  issue  to  any  county 
where  it  appears  by  the  return  of  the  sheriff  that  he  is  the  resident  of  that 
county.  But  so  soon  as  the  superior  courts  were  abolished,  and  the  cir- 
cuit courts  substituted  in  place  of  them,  and  their  jurisdiction  confined  to 
the  person  of  the  defendant,  he  also  could  not  be  sued  out  of  his  county 
to  the  Circuit  Court  of  another  county  any  more  than  in  the  case  of  county 
court  jurisdiction.  If  taken  in  the  county  where  the  capias  issues,  he 
must  appear  there ;  if  not  found  in  that  county  he  cannot  be  compelled  to 
appear  there  either  by  alias  to  the  county  of  his  residence,  or  by  judicial 
attachment  to  the  county  where  the  capias  was  returned. 
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defendant  below  moved  to  change  it,  as  the  record  says,  upon  affidavit, 
which  the  Court  refused.  The  assignment  of  -errors  stated  that  the  venue 
ought  to  have  been  changed  upon  this  affidavit,  and  that  the  affidavit  was 
filed.  The  defendant  does  not  appear  and  the  cause  is  so  circumstanced  bj 
the  rules  of  the  Court,  as  to  be  opened  for  affirmance.  Then  we  must 
look  into  the  record,  and  see  whether  it  can  legally  be  affirmed.  We  can- 
not say  whether  the  venue  ought  to  have  been  changed  or  not,  until  [196] 
after  inspection  of  the  affidavit,  which  the  assignment  of  errors  refers  to. 
Here  arise  several  questions :  can  the  venue  be  changed  a  second  time,  at 
the  instance  of  a  party,  af)}er.  a  change  of  venue  by  his  adversary  ?  Can 
this  court,  without  a  suggestion  of  diminution,  send  for  a  part  of  the  record 
by  certiorari^    The  Acts  of  1809,  c.  and  of  1815,  c.  do  not 

give  the  privilege  of  a  second  removal  in  express  words,  but  the  spirit  of 
the  Act  of  1815  does.  So  is  the  practice  in  West  Tennessee.  Causes 
there  have  been  removed  to  other  counties  because  of  prejudices  conceived, 
and  springing  up  after  one  or  two  trials,  the  consequent  publicity  of  the 
controversy,  and  the  excitements  thereby  occasioned.  A  cause  may  be 
removed  to  another  county  in  the  absence  of  one  of  the  parties ;  who,  if  he 
were  present,  could  show  good  reason  for  not  trying  it  in  the  county  to 
which  it  is  removed.  Why  does  the  law  of  1815  provide  for  a  change  of 
venue  at  any  time  before  trial  and  verdict  ?  It  is  because  of  intervening 
prejudices  between  the  first  trial  term  and  the  verdict.  May  not  the  same 
prejudices  spring  up  in  the  county  the  venue  is  changed  to,  as  well  as  in 
that  the  writ  or  other  process  is  returned  to  ?  Why  not  then  change  the 
venue  in  the  latter  case  as  well  as  in  the  former  ?  And  as  to  the  other 
question,  if  the  Court  perceive  by  references  on  the  record,  that  a  part  of 
the  proceedings  is  not  sent  up,  and  it  be  such  a  part  as  will  determine  the 
opinion  of  the  Court  either  on  one  side  or  the  other,  the  decision  ought  not 
to  be  made  without  it.  But  the  Court  should  send  a  certiorari  for  that 
part  of  the  record  ad  informandum  conscientiam  curue.  But  on  the  next 
morning  after  the  Court  had  formed  this  opinion  and  was  ready  to  deliver 
it,  and  called  to  the  counsel,  no  one  appeared  on  either  side,  and,  by  the 
rules  of  this  court,  the  writ  of  error  was  non-prossed. 


Bogersville.    Ifl'ovember  Terniy  1817. 
SLATTON  V.  JONSON. 

An  aJiat  writ,  or  judicial  attachmenti  must  be  founded  upon  a  return  of  non  ett  inventus  made 
to  that  term  from  which  it  issues,  not  to  a  former  term. 

When  process  has  been  commenced,  it  must  be  pursued  without  any  chasm,  and  every  subse- 
quent process  must  be  dated  on  the  day  of  the  return  of  the  preceding  process. 

The  want  of  a  return  of  rum  est  inventus  on  a  leading  process,  as  a  foundation  for  an  aUas  or 
judicial  attachment,  cannot  be  supplied  by  the  statute  of  jeofaUs. 

Non  est  invenitus  implies  that  the  residence  of  the  defendant  is  in  the  county,  and  that  the 
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sheriff  has  been  at  his  place  of  abode.    If  these  are  not  the  facts,  the  return  is  false,  for 
which  an  action  lies. 
The  sheriff  should  return  the  truth  of  the  case,  either  that  the  defendant  is  an  inhabitant  of 
the  connty,  or  that  he  resides  in  another,  specifying  it. 

[197]  In  Error,  —  A  capias  issued  in  this  action,  and  on  the  docket, 
at  the  return  term  of  the  capias,  an  entry  was  made  directing  that  an  alias 
issue.  The  alias  did  not  in  &ct  issue,  and  at  the  next  term  a  judicial 
attachment  issued. 

The  first  thing  to  be  considered  is,  in-  what  cases  a  judicial  attachment 
can  issue  in  the  County  Court  The  jurisdiction  of  the  County  Court  is 
over  actions  within  the  county.  1794,  c.  §  .  The  County  Court, 
then,  cannot  issue  a  writ  to  another  county.  If  the  sheriff'  return  non  est 
inventus^  and  that  the  defendant  resides  in  another  county,  the  County 
Court  cannot  issue  an  alias  to  that  county  by  the  Act  of  1777 ;  for  by 
that  means,  the  jurisdiction  would  extend  into  every  county.  If  two 
defendants  be  included  in  a  County  Court  writ  and  one  be  taken,  and  the 
other  be  in  another  county,  the  County  Court  could  not  issue  an  alias 
into  the  county  of  his  residence,  until  it  was  provided  for  by  the  Act  of 
1789,  c  §  .If  the  defendant  reside  in  one  county  the  plaintiff 
cannot  have  an  original  attachment  in  another,  to  bring  him  into  the  latter. 
For  then  by  the  means  of  the  original  attachment  the  jurisdiction  would  be 
extended  into  every  county,  and  he  cannot  do  so  by  judicial  attachment  any 
more  than  by  an  original  one.  That  cannot  be  done  circuitously  which 
cannot  be  done  directly.  By  alias  the  defendant  cannot  be  brought  from 
another  county,  neither  shall  he  by  judicial  attachment  It  cannot  issue  but 
to  the  county  of  the  defendant's  residence.  The  sheriff  cannot  return  non 
est  inventus  till  he  has  been  at  his  place  of  abode.  An  alias  directed  to  a 
wrong  county  may  be  abated  by  plea,  so  may  a  judicial  attachment  issued 
improperly ;  the  return  of  non  est  inventus  being  not  conclusive  as  to  the 
place  of  residence,  the  latter  may  be  averred,  and  made  to  appear  on  the 
record  as  it  ought  to  have  appeared  in  [198]  the  return.  It  will  not  be 
contended  that  upon  a  capias,  to  one  county,  the  judicial  attachment  can 
go  to  another.  Next  as  to  the  jurisdiction  of  the  superior  courts,  whilst 
they  existed,  the  defendant  might  be  brought  to  the  district  of  the  plaintiff. 
Therefore  it  is  that  by  the  Act  of  1777,  an  aUas  may  issue  to  any  county 
where  it  appears  by  the  return  of  the  sheriff  that  he  is  the  resident  of  that 
county.  But  so  soon  as  the  superior  courts  were  abolished,  and  the  cir- 
cuit courts  substituted  in  place  of  them,  and  their  jurisdiction  confined  to 
the  person  of  the  defendant,  he  also  could  not  be  sued  out  of  his  county 
to  the  Circuit  Court  of  another  county  any  more  than  in  the  case  of  county 
court  jurisdiction.  If  taken  in  the  county  where  the  capias  issues,  he 
must  appear  there ;  if  not  found  in  that  county  he  cannot  be  compelled  to 
appear  there  either  by  alias  to  the  county  of  his  residence,  or  by  judicial 
attachment  to  the  county  where  the  capias  was  returned. 

861 


198-200  Haywood's  bepobts,  vol.  iv. 

Must  the  altcu  or  judicial  attachment  also  he  founded  upon  a  return  of 
non  est  inventus  made  to  that  term  from  which  it  issues  ;  or  may  it  issue 
in  a  subsequent  term  upon  such  return  made  to  a  former  one.  If  it  can, 
then  it  may  issue  after  the  intervention  of  fifty  terms,  and  the  action  be 
still  deemed  to  have  commenced  on  the  day  when  the  first  writ  issued 
The  intervening  time  must  then  be  deducted  from  the  computation  under 
the  act  of  limitations,  and  be  esteemed  as  nothing.  The  benefit  of  the  act 
will  be  defeated  by  dormant  process  lying  for  many  years  in  the  clerk's 
office.  A  defendant  could  not  voluntarily  appear  at  any  intervening  term 
and  plead,  for  the  process  being  not  then  returnable,  the  plaintiff  would  not 
be  there  to  meet  him.  And  yet  it  is  a  rule  that  the  defendant  may  volun- 
tarily appear  at  the  return  of  an  aHitxs  or  pluries  and  contest  with  the 
plaintiff.  That  rule  must  be  laid  aside  if  a  chasm  in  process  were  allowable, 
and  the  defendant  must  wait  till  called  for  by  the  plaintiff  [199]  at  any 
indefinite  time.  He  must  submit  to  lose-  his  evidence  and  witnesses  in  the 
mean  time,  and  the  benefit  of  the  act  of  limitations  also.  He  must  also 
lose  the  benefit  of  those  presumptions  which  the  law  would  otherwise 
raise  in  his  favor  from  the  quiescence  of  his  adversary.  These  evils  are 
not  to  be  endured.  And  for  these  and  similar  reasons,  the  law  requires 
that  every  subsequent  process  shall  be  dated  on  the  day  of  the  return  of 
the  preceding  process.  3  Bl.  Com.  282.  Will  the  award  of  an  oMca  on 
the  record  answer  the  same  purpose  as  an  alias  actually  issued  ?  If  it 
will,  then  awards  may  be  entered  by  the  plaintiff  ad  infinitum^  without 
taking  out  the  process,  and  the  same  evOs  ensue  as  would  if  he  could  take 
it  out  after  several  intervening  terms  without  a  regular  continuation.  If 
the  Court  could,  under  the  statutes  of  amendment,  order  an  o/tos  to  be  now 
filed,  as  is  sometimes  done  with  respect  to  continuances  and  process 
between  the  original  writ  and  capias,  in  the  English  courts,  still  the 
indispensable  return  of  non  est  inventtis  would  be  wanted.  This  proce- 
dure would  be  still  more  difficult  when  a  plea  in  abatement  pat  in  at  the 
proper  time  directly  pointed  out  the  defect  of  non  est  inventus  as  the  ground 
of  the  objection  made  by  the  defendant  Can  this  omission  be  remedied 
by  amendment  under  the  Act  of  1809,  c  49,  §  ,  or  the  Act  of  4 
Ann,  c  16  ?  We  conceive  it  cannot,  for  the  Court  in  making  amendments 
cannot  insert  an  untruth,  and  say  that  a  return  was  made  by  the  sheriff 
which  never  was  made  by  him,  and  by  such  means  lay  a  foundation  for 
convening  before  them  a  defendant  who  could  not  have  been  proceeded 
against  but  for  such  false  insertion. 

We  conceive,  according  to  the  case  cited  from  Tennessee  Reports,  that 
this  court,  after  final  judgment  in  the  Court  below,  may  look  back  to  errors 
in  overruling  pleas  in  abatement,  otherwise  process  may  issue  from  the 
County  Court  to  any  county,  and  the  plea  in  [200]  abatement  be  over- 
ruled, and  the  defendant  be  forced  to  plead  in  chief  in  all  cases,  and  be 
deprived  of  all  remedy  in  any  cour  t  for  the  illegal  judgment  upon  the 
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plea  in  abatement  And  thus  the  limited  jurisdiction  of  a  court  become 
unlimited  through  its  own  errors. 

Judgment  of  the  Oireuit  Court  reversed. 

Non  est  inventus  implies  that  the  residence  of  the  defendant  is  in  the 
county,  and  that  the  sheriff  has  been  at  his  place  of  abode,  and  if  these 
are  not  facts  the  return  is  a  ^se  one,  and  subjects  the  sheriff  to  an  action 
for  a  false  return.  He  should  return  the  truth  of  the  case,  either  that  the 
defendant  is  not  an  inhabitant  of  that  county,  or  that  he  resides  in  another, 
specifying  it. 


Bogersville.   November  Term,  1817. 
STUART  V.  NELSON. 

In  an  action  on  a  covenant  to  refund  the  purchase-money  of  land,  in  ca9e  the  vendee  should 
be  held  out  by  an  elder  right  or  claim,  or  any  Just  cause  whatsoever,  it  is  not  a  sufficient 
breach  that  he  the  vendor  had  no  right  or  title,  and  that  he  the  vendee  was  kept  out  by 
legal  authority  and  just  claim. 

Eviction  is  the  gist  of  the  action,  and  the  eviction,  or  keeping  out,  must  be  alleged  to  have 
been  by  elder  and  better  title,  or  by  a  title  which  existed  anterior  to  the  covenant.  [Ace. 
Allison  V.  Allison,  1  Y.  16 ;  Bandolph  v.  Meek,  M.  &  T.  68.] 

In  Error,  —  Per  Ourtam.  Nelson  sold  lands  to  Stuart,  and  covenanted 
to  refund,  in  case  the  vendee  Stuart  "  should  be  held  out  by  an  elder  right 
or  claim,  or  any  just  cause  whatsoever."  He  alleges  for  breach,  ^  that  he 
the  vendor  had  no  right  or  title,  and  that  he  the  vendee  was  kept  out  by 
legal  authority  and  just  chum."  The  covenant  states,  ^^  that  the  disposi- 
tion of  said  land  is  subject  to  the  claim  of  a  life-estate  in  William  Bay, 
against  which  the  said  Stuart  is  to  provide."  Is  it  sufficient  to  state  that 
the  vendor  had  no  right  or  title?  Surely  not;  for  suppose  the  vendor 
afterwards  got  a  title  by  purchase  and  conveyance,  \)r  by  devise  or  inheri- 
tance, or  suppose  he  pay  the  owner  and  bind  him  by  covenant  never  to  sue ; 
or,  suppose  a  title  by  the  act  of  limitations  by  a  lapse  of  time  partly  after 
the  covenant  with  Stuart  and  [201]  partly  before ;  or,  suppose  a  bar  of 
the  opposite  claim  or  tlie  extinguishment  thereof  by  discontinuance  or  the 
fedling  of  an  estoppel  or  warranty  upon  the  owner,  or  an  extinguishment  of 
the  title  by  other  legal  means,  and  that  no  action  or  claim  shall  ever  be 
brought  or  made  use  of  against  Stuart  to  keep  the  possession  from  him, 
and  that  no  eviction  shall  ever  take  place,  shall  he  notwithstanding 
maintain  his  action  ?  Eviction  is  the  gist  of  his  action ;  he  cannot  keep  pos- 
session and  yet  sue  the  vendor ;  as  he  certainly  may  do  if  it  is  sufficient 
to  state,  as  here,  that  the  vendor  had  no  title.  Is  it  sufficient  to  say  kept 
out  by  legal  authority  and  just  claim  ?  The  eviction  or  keeping  out  must 
be  alleged  to  have  been  by  elder  and  better  title,  or  by  title  which  existed 
at  or  anterior  to  the  covenant,  to  exclude  the  idea  of  a  title  derived  under 
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the  plaintiff  since  the  covenant.  2  Saund.  180  ;  4  Term  Rep.  617 ;  8  Term 
Rep.  281-283  ;  2  B.  <&  P.  14.  Here  is  nothing  to  exclude  that  idea,  nor 
the  idea  of  having  been  held  oat  by  the  life-estate  for  which  the  vendor  was 
not  answerable.  The  holding  out  should  have  been  stated  to  be  by  elder 
and  better  title,  and  that  it  was  not  by  the  outstanding  life-estate.  It 
is  now  wholly  uncertain  by  what  tide  he  was  kept  out ;  it  must  be  as- 
certained by  repleading. 

As  to  the  objection  that  the  covenant  is  not  stilted  to  be  a  writing  sealed 
with  the  seal  of  the  defendant,  we  do  not  perceive  why  the  word  covenant^ 
does  not  as  much  imply  a  writing  sealed,  as  the  words  deed  or  indenture 
do ;  and  moreover  the  plea  of  payment,  which  the  defendant  pleaded  to 
this  action,  speaks  of  it  as  a  covenant,  and  admits  it  to  be  so. 

Reverse  the  judgment  and  remand  it  to  the  Circuit  Court,  with  direc- 
tions to  replead  so  as  to  bring  in  issue  the  material  £eict8  in  the  case. 


BogersviUe.   November  Term,  1817. 
FLORA  V.  ROGERS. 

An  answer  onght  not  to  be  amended  so  as  to  draw  in  new  issnes,  and  a  new  hearing  upon 

them,  after  a  former  hearing,  when  the  testimony  is  closed  and  new  depositions  might 

become  necessary.    [See  Cocke  v,  Evans,  9  T.  287, 2d4.] 
Nor  to  add  a  defence  really  omitted  by  mistake,  after  depositions  taken,  and  preparations 

made  for  the  hearing,  so  as  to  make  a  new  examination  and  preparation  necessary,  if  the 

defence  can  be  brought  forward  by  cross-bill  or  otherwise,  unless  it  be  to  prevent  a  crimintl 

prosecution. 
If  the  same  matter  be  put  in  the  answer  to  an  amendment,  which  has  already  been  disposed 

of  in  the  former  bill,  or  which  is  impertinent  to  the  matters  alleged  in  the  amendment,  the 

complainant  may  except  to  such  matter,  and  have  it  stricken  out. 

[202]  Per  Curtatn.  The  Court,  on  hearing  this  bill  and  answer,  and 
the  evidence,  made  an  interlocutory  decree,  and  ordered  the  bill  to  stand 
over  till  other  parties  could  be  added,  and  gave  leave  to  the  plaintiff  to 
amend  his  bill  by  annexing  an  affidavit  of  the  loss  of  a  deed,  which  in  the 
original  bill  is  stated  to  be  in  the  hands  of  the  defendant  The  affidavit 
was  so  drawn  as  to  confirm  the  facts  stated.  The  defendant's  counsel  then 
moved  for  leave  to  amend  the  answer,  and  the  Court  refused  the  motion 
saying  an  answer  ought  not  to  be  amended  so  as  to  draw  in  new  issues,  and 
a  new  hearing  upon  them  after  a  former  hearing,  when  the  witnesses  were 
dismissed,  and  when  new  depositions  might  become  necessary.  For  by  new 
amendments  of  the  answer  from  time  to  time  the  proceedings  might  be- 
come endless  and  inextricably  perplexed.  The  party  ought  to  be  required 
to  bring  forward  his  defences  at  once,  and  have  a  fair  examination  upon 
theuL  And  indeed  he  ought  not  to  be  permitted  to  add  a  defence  really 
omitted  by  mistake^  after  depositions  taken  and  preparation  made  for  the 
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hearing,  so  as  to  make  a  new  examination  and  preparation  necessary ;  if 
the  defence  can  be  brought  forward  in  a  cross-bill  or  otherwise,  without 
disturbing  the  arrangements  made  in  the  original  cause,  —  or  unless  it  be 
to  correct  a  mistake  in  the  answer,  so  as  to  prevent  a  criminal  prosecution. 
Now  here  the  defence  can  be  brought  forward  without  interfering  with  the 
former  evidence.  It  may  be  inserted  in  the  answer  to  the  amendment, 
without  any  amendment  to  the  former  answer.  If  the  same  matter  be  put 
in  the  answer  to  the  amendment  which  has  already  been  disposed  of  in  the 
former  bill,  or  which  is  impertinent  to  the  matters  alleged  in  the  bill,  the 
plaintiff  may  except  to  such  matter,  and  have  it  stricken  out  by  order 
of  the  Court  before  replying. 


Bogersville.    November  Term,  1817. 
MAYBERRY  v.  JACKSON. 

A  deficiency  in  lands  may  be  shown  by  parol ;  bat  if  the  parties  come  together,  and  settle  for 
the  deficiency,  and  execute  a  receipt  on  the  one  hand  and  release  on  the  other  by  deed,  they 
are  estopped  by  the  settlement,  and  parol  evidence  is  not  admissible  to  contradict  it 

[203]  Per  Curiam.  Mayberry  sold  lands  to  William  Blount,  he  to 
Jackson,  warranting  them.  The  latter  called  on  Mayberry  for  satisfaction 
for  some  interferences  and  deficiencies,  and  received  $344,  and  released  his 
right  and  title  to  all  the  lands  then  paid  for.  And  afterwards  Mayberry 
sued  him,  and  offered  to  prove  on  the  trial  that  part  of  those  interferences 
and  deficiencies  did  not  really  exist  He  offered  parol  testimony  to  establish 
it.  Per  Ourtam,  the  judge  of  the  Circuit  Court  properly  rejected  the  parol 
testimony.  When  land  is  warranted  and  there  is  a  deficiency,  it  may 
doubtless  be  established  by  parol  testimony.  But  if  the  parties  come  to- 
gether and  agree  upon  the  deficiency,  and  by  deed  testify  the  payment  of 
money  for  the  same,  and  the  release  of  the  deficient  lands,  the  parties 
concerned  in  that  settlement  are  estopped ;  otherwise  men  could  never  set- 
tle their  differences. 

Judgment  of  the  Circuit  Court  affirmed. 


Bogersville.    November  Tenxiy  1817. 

MURRAY  V.  RUBLE. 

18.  G.,  ante,  27. 'i 

Where  there  is  evidence  on  both  sides,  the  Supreme  Court  will  not  reverse  the  action  of  the 
court  below  in  refusing  a  new  trial,  unless  the  case  be  a  very  uncommon  instance  of  rash- 
ness in  a  jury.  [Aco.  Haynes  v,  Wright,  4  Hay.  68 ;  Malone's  Lessee  v.  Deboe,  4  Hay.  259 ; 
Dodge  V.  Brittam,  Meigs,  84 ;  Gass  v.  Gass,  8  Hum.  278.  The  rule  is  different  in  criminal 
cases.    Davis  v.  State,  2  Hum.  489 ;  Kirby  v.  State,  8  Hum.  804.] 
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Per  Ouriam.  The  judge  charged  the  jury  in  the  Circuit  Court  nnohjec^ 
tionablj ;  and  now  all  the  evidence  on  both  sides  is  set  out  in  the  bill  of 
exceptions,  and  the  assignment  of  errors  is  that,  upon  a  motion  for  a 
new  trial  which  was  made  to  him,  he  ought  to  have  granted  the  same. 
When  this  Court  can  see  a  wrong  direction  in  matter  of  law  given  by 
the  circuit  judge,  and  the  verdict  of  the  jury  conformable  thereto,  [204] 
it  can  proceed  with  some  certainty  in  pronouncing  upon  the  ques- 
tion ;  but  when  it  depends,  not  upon  such  wrong  directions,  but  upon  a 
supposed  mistake  in  the  jury  in  making  improper  inferences  from  the  evi- 
dence laid  before  them,  this  court  ought  to  act  with  great  caution.  All  the 
little  circumstances  and  appearances,  which  deservedly  have  weight  with 
the  court  and  jury  below,  observing  the  countenance,  the  tone,  the  manner, 
the  working  of  the  passions,  and  the  struggle  to  suppress  or  conceal  them, 
cannot  be  put  upon  the  record ;  here  we  cannot  see  and  remark  them. 
Unless,  then,  the  case  be  a  very  uncommon  instance  of  rashness  in  the  jury, 
it  is  better  to  leave  it  to  them  who  are  the  proper  tribunal  for  the  decision 
of  &ct,  to  make  up  such  an  opinion  as  to  them  seems  most  correct  Here 
is  evidence  on  both  sides ;  they  have  given  the  preponderancy  to  one  side. 
We  should  endanger  the  cause  of  justice,  perhaps,  should  we  interfere. 

Judgment  of  the  Circuit  Court  affirmed 
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ANONYMOUS. 

A  borrower  of  money  is  entitled,  by  bill  after  judgment  at  law  for  the  debt,  to  have  an 
account  of  the  rents  and  profits  of  a  plantation,  the  use  and  occupation  of  which  the  lender 
agreed  to  take  for  the  interest  of  the  money,  and  to  have  a  credit  ibr  the  excess  oyer  legal 
interest. 

The  plaintiff  at  law  obtained  judgment  on  several  notes.  The  defendant 
at  law  filed  his  bill  in  this  court,  stating  that  the  plaintiff  at  law  had  loaned 
moneys  to  him,  and  agreed  to  take  the  use  and  occupation  of  a  plantation 
that  belonged  to  the  borrower  for  the  interest.  But  that  the  use  and  occu- 
pation was  of  more  value  than  the  interest,  and  prayed  that  a  credit  might 
be  allowed  him  for  the  excess.  The  answer  [205]  admitted  this  state- 
ment in  substance.  And  the  Court  decreed  that  he  should  be  allowed 
credit  for  the  excess ;  and  referred  it  to  the  master  to  take  an  account  and 
ascertain  the  amount  of  the  excess. 


Enoxville.   November  Term,  1817. 
JAMES  R.  ROGERS  v.  E.  WALLER  AND  HUGH  BEATTT. 

A  tenant  cannot  dispute  his  landIord*s  title,  nor  reap  an  advantage  from  the  possession  thus 
obtained,  without  first  placing  his  landlord  in  iicUu  quo.  [Ace.  Wilson  v.  Smith,  6  Y.  808, 
dtiog  thb  case.  Phillips  «.  Robertson,  4  Hay.  154,  and  cases  there  dted.  Howard  v.  Teny, 
4  Sn.  419;  Waddle  v.  Stuart,  4  Sn.  686.] 

Making  a  contract  void  for  obviating  a  public  mischief,  does  not,  by  inevitable  inference,  make 
void  all  subordinate  and  derivative  contracts.  [Ace.  Armstrong  t;.  Toller,  11  Wheat  268 ; 
Brooks  V.  Martin,  2  Wall.  70;  Sto.  on  Con.  §  227.] 

Consequently  it  is  no  defence  against  the  payment  of  rent  by  a  lessee  that  the  title  under 
which  the  landlord  held  the  land  was  a  lease  from  an  Indian  void  under  the  act  of  Con- 
gress.   [See  Caldwell  v.  Harris,  4  Hum.  24.] 

Per  Curiam.  Not  to  notice  allegations,  either  in  the  bill  or  answer,  ex- 
cept such  as  are  sapported  by  proof,  the  facts  seem  to  be,  that,  in  1804,  the 
present  defendants  pat  Rogers  in  possession  of  a  tract  of  land,  and  small 
plantation  and  houses  upon  it  for  one  year,  in  consideration  of  a  rent  to  be 
paid  by  him  for  it  Differences  arose  between  them ;  an  arbitration  was 
agreed  upon,  which,  not  taking  effect,  Waller,  in  the  absence  of  Beatty, 
framed  articles,  signed  by  him  and  Rogers  and  sealed.  Waller  promising  that 
Beatty  by  a  certain  day  should  sign  them  also,  or  that  the  same  should  be 
considered  as  of  no  effect.  These  stipulated  that  Rogers  should  keep 
possession  for  three  years  and  blank  months,  to  be  filled  up  by  reference  to 
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a  lease  said  to  have  been  made  by  a  Cherokee  to  the  defendants ;  which 
was  in  the  hands  of  a  third  person  then  at  a  distance.    A  sum  of  money 
was  to  be  paid  by  Rogers  for  this  liberty.    The  payments  were  to  be  made 
by  instalments.    The  articles  were  never  signed  by  Beatty.     A  witness 
proved,  what  the  articles  did  not  state,  that  Rogers  was  to  have,  besides  the 
land  and  houses  and  plantation,  all  the  articles  of  personal  property  attached 
to   the  plantation  and  houses,  except  the  kitchen  furniture ;  but  were 
omitted  out  of  the  articles,  because,  being  chattels,  the  law  it  was  supposed 
did  not  require  the  insertion  of  them.     The  [206]  defendants  afterwards 
caused  Rogers  to  be  arrested  by  the  military,  as  being  upon  Indian  lands, 
against  the  laws  of  the  United  States :  leaving  his  family  upon  the  lands. 
And  that  after  a  day  or  two  being  released,  he  returned  to  the  land  again, 
and  continued  to  reside  on  it  with  his  family  until  after  the  time  agreed 
upon  in  the  articles.    After  the  extinction  of  the  Indian  claim  by  treaty  in 
the  year  1805,  or  1806,  he,  Rogers,  entered  the  land  as  vacant,  q^nd  obtained 
a  grant  for  it.     That  it  was  claimed  by  several  different  grantees  under  the 
State  of  North  Carolina.     A  horse  raised  upon  the  plantation  in  the  year 
1804,  Beatty  sued  for  as  belonging  to  himself,  and  not  to  him  and  Waller 
jointly,  and  recovered  damages  for.    This  horse, ^Rogers  insists,  was  part 
of  the  articles  attached  to  the  plantation,  and  a  part  of  the  consideradon 
for  which .  he  was  to  pay  the  sum  aforesaid.    It  is  argued  that  a  lease 
made  to  the  defendants  by  a  Ceerokee  Indian  of  lands  within  the  Indian 
boundary  was  void  by  the  laws  of  the  United  States.    And  references 
are  made  to  many  cases,  showing  that  bonds  prohibited  by  statute  or  the 
common  law  are  void :  such  as  bonds  in  restraint  of  marriage ;  those  for 
adulterous  cohabitation ;  simoniacal  bond,  —  these  are  all  void ;  and  so  are 
bonds  and  leases  prohibited  upon  grounds  of  public  policy,  and  for  the 
prevention  of  public  mischief.    It  is  equally  undeniable  that  contracts  in 
fraudem  legts,  and  to  the  detriment  of  public  rights  and  in  defeasance  of 
them,  are  also  void.     But  does  it  follow  that  making  a  contract  void  for 
obviating  a  public  mischief,  does,  by  inevitable  inference,  make  void  all 
subordinate  and  derivative  contracts?     Such  a  consequence  in  the  case 
before  us  would  directly  infringe  another  rule  of  equal  importance  to  the 
general  welfare.    A  rule  which  ought  not  to  be  deemed  to  be  rescinded  but 
by  a  plain  declaration  of  the  legislature  or  irresistible  inference.    It  is 
this  ''  Good  faith  in  all  things  ought  to  he  [207]  ^preserved"  and  tempta- 
tions removed  as  far  as  possible  to  forsake  the  path  of  simple  dealing. 
With  this  view  is  framed  the  rule  between  the  landlord  and  tenant.    Tak- 
ing possession  under  his  landlord,  he  implicitly  renounces  every  advantage 
which  could  not  be  taken  were  the  possession  not  delivered  to  him.    The 
landlord  must  be  placed  in  statu  quo.    He  must  not  be  put  to  sue  a  third 
person,  his  adversary  for  the  possession,  nor  the  tenant  himself.    The  pos- 
session is  his  before  the  lease;  it  is  so  by  the  tenant  after  the  lease;  and 
he  must  not  be  deprived  of  it  by  the  treachery  of  the  tenant.    The  reason 
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is,  because  it  is  not  honest;  and  it  is  dishonest  because  it  cannot  be  done 
but  by  disappointing  the  reasonable  expectations  of  the  landlord,  enter- 
tained at  the  time  of  the  contract,  and  known  by  the  tenant  to  be  so.  Had 
this  good  faith  been  observed  in  the  present  instance,  had  Rogers,  when 
Beattj  refused  to  sign,  renounced  the  contract  and  possession  together,  and 
had  placed  the  defendants  as  he  found  them,  they  probably  would  have 
continued  it  without  interruption,  and  would  have  taken  the  profits  which 
he  received  for  several  years.  Thus,  by  his  misdoings,  the  defendants 
have  been  subjected  to  losses,  and  Rogers  has  reaped  benefits  he  was  not 
in  justice  entitled  to,  but  which  they  were.  This,  too,  through  imposition 
upon  them,  and  by  the  adoption  of  measures  directly  the  reverse  of  those 
which  his  contract  either  expressed  or  indubitably  implied.  From  the 
source  we  are  contemplating  is  derived  the  rule  of  pleading  nil  hahutt  in 
tenementis  where  the  tenant  has  not  enjoyed,  and  can  only  be  charged  upon 
a  contract  which  enabled  him  to  have  enjoyed  if  he  would ;  and  of  not  so 
pleading,  where  he  has  actually  enjoyed.  It  is  unjust  to  have  the  benefit 
of  a  contract,  and  then  to  evade  the  payment  of  the  stipulated  price.  5 
Term  Rep.  4;  1  Wash.  87,  351.  The  case  in  5  Term  Rep.  is  exactly  the 
same  in  principle  as  this,  and  answers  the  distinction  taken  at  the  bar 
[208]  between  a  primary  contract  prohibited  by  statute  and  its  derivative 
contract,  and  one  not  so  prohibited  and  its  derivative.  Still  says  the  deci- 
sion, the  rule  of  not  impeaching  the  landlord's  title  by  the  tenant  shall 
operate.  If  the  landlord  be  entitled  to  recover  at  law  it  cannot  be  said 
that  he  is  not  entitled  in  equity.  The  rule  in  both  courts  is  the  same. 
Here  we  might  stop,  for  this  is  ground  enough  to  decide  the  case  upon. 

But,  indeed,  another  point  is  made,  and  it  is  well  enough  here  not  to 
overlook  it.  The  common  law  and  trial  by  jury  in  case  of  disputed  facts  is 
the  birthright  of  the  people,  and  the  best  preservative  of  their  constitutional 
rights.  Every  deviation  from  its  rules,  though  sometimes  dictated  by  ne- 
cessity, yet  at  the  same  time  widens  the  breach  for  intrusion,  and  exposes 
the  common  law  to  encroachment.  It  puts  into  action  the  exercise  of  a 
discretion  uncongenial  with  the  genius  and  the  spirit  of  the  common  law. 
If  new  and  extraordinary  cases  sometimes  call  for  its  exertion,  at  least  it 
ought  to  be  confined  within  the  limits  assigned  by  precedent  with  respect 
to  old  ones.  And  of  this  sort  is  the  one  now  before  us.  Rogers  says  he 
was  not  legally  bound  by  the  articles,  because,  as  he  avers,  the  writing  was 
delivered  upon  condition  to  be  obligatory  upon  him  if  Beatty  should  sign  it 
and  not  otherwise,  and  that  Beatty  did  not  sign.  Is  not  this  triable  at  law 
by  a  jury  ?  Shall  this  court  try  it  over  again,  and  reverse  their  decision  ? 
Whose  decision  is  most  to  be  credited  upon  a  matter  of  &ct,  theirs  or  ours  ? 
The  Constitution  will  answer  this  question.  True  these  verdicts  were  ren- 
dered only  in  two  actions  for  two  different  instalments,  the  others  remain 
yet  to  be  tried.  But  is  not  a  verdict  upon  the  same  point  between  the  same 
parties  directly  in  issue,  though  not  in  the  same  suit,  for  ever  conclusive 
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upon  these  parties  ?  We  refer  from  memory  to  Willis's  Heports,  and  to 
Peake's  Evidence,  88, 47 ;  3  East,  366,  much  [209]  more,  then,  if  the  point 
be  upon  the  same  instrument.  Rogers  is  for  ever  concluded  at  law  upon 
this  point,  if  it  be  properly  relied  on  in  pleading,  or  so  far  as  a  verdict  con- 
cludes when  given  in  evidence ;  that  is,  not  absolutely,  but  subject  to  such 
considerations  as  may  fairly  lessen  its  force  before  a  jury  ;  which  consider- 
ations, however,  to  have  weight  against  a  verdict,  ought  to  be  of  immense 
magnitude.  Rogers  cannot  effectually  say  he  did  not  execute  this  writing, 
nor  can  he  say  that  it  is  but  an  error.  Again,  it  is  argued,  that  the  original 
lease  was  void  at  law,  being  an  Indian  lease.  And,  that  being  void,  no 
under  lease  could  be  made,  and  that  the  defendant  at  law  was  not  bound 
to  pay  whether  he  did  or  did  not  enjoy.  Is  there  an  impediment  shown 
which  disabled  him  to  plead  these  matters  of  defence  at  law  ?  Was  he 
hindered  by  any  uncommon  circumstance  which  caused  a  mistake,  or  any 
inevitable  accident,  or  any  unfairness  in  the  trial,  not  discovered  in  time  to 
be  corrected  ?  Then,  what  specifically  is  the  ground  of  coming  into  this 
court  ?  Is  it  the  failure  of  consideration  ?  That  will  do  perhaps  when  a 
fee  is  purchased,  and  the  vendee  is  drawn  in  by  an  averment  of  the  seller 
(known  by  himself  to  be  untrue)  that  the  title  is  a  good  one ;  or  when  the 
vendor  by  article  declares  it,  where  in  truth  he  has  no  title.  Here  the  con- 
sideration fails,  for  he  is  to  pay  for  a  good  tide,  and  cannot  obtain  it.  In 
case  of  a  lease,  it  is  not  a  good  title,  but  possession,  that  is  purchased ;  and 
the  enjoyment  thereof,  if  the  lessee  have  that,  he  has  the  thing  for  which 
he  was  to  pay.  Here,  indeed,  the  reflection  meets  us,  that  a  third  person, 
having  the  title,  may  by  and  by  recover  in  ejectment,  and  then  by  action  of 
trespass  for  the  mesne  profits  recover  of  the  tenant  after  he  has  paid  his 
landlord.  If  the  rule  of  law  exposes  him  to  this  inconvenience,  it  is  not 
for  this  court  to  change  the  law ;  and  what  is  a  more  substantial  answer  to 
show  what  is  the  rule  of  law ;  we  would  not  in  reason  change  it,  were  we 
at  liberty  to  [210]  do  so.  It  is  better  for  him  to  resort  back  to  the  man 
he  trusted  to,  than  for  a  stranger  to  do  so.  It  is  better  not  to  provide 
against  a  contingency,  that  may  never  happen,  than  to  take  for  granted  that 
it  will,  and  therefore  exempt  the  tenant  against  his  own  plighted  faith,  and 
encourage  the  search  for  dormant  titles  to  be  used  against  the  landlord,  and 
other  devices  to  cozen  him,  which  otherwise  would  never  be  thought  of. 
The  only  remaining  equitable  ground  insisted  on,  is,  that  the  defendant  at 
law  is  placed  by  the  verdict  without  remedy  at  law,  though  greatly  injured, 
and  therefore  ex  necessitate^  ought  to  be  redressed  in  this  court  But  is 
not  the  record  of  the  verdict,  when  fairly  obtained  and  standing  in  force, 
higher  evidence  than  that  which  is  offered  to  militate  against  it  ?  Again, 
would  not  this  suggestion  let  in  the  interference  of  equity  to  every  possible 
case  at  law  ?  Cannot  the  losing  party  say  in  every  case  here  is  injustice ; 
here  is  the  evidence  to  prove  it,  that  the  Court  must  inspect  it  to  discover 
the  injustice,  and  when  discovered  to  apply  the  remedy.  If  this  were 
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enough  to  induce  the  interference  of  this  court,  the  very  foundations  of  ibe 
common  law  would-be  subverted. 

Then  here  is  no  one  ground  recognized  by  correct  precedents  or  princi- 
ples for  applying  to  this  court.  And  for  this  reason  also,  the  present 
application  by  this  bill  ought  to  he  rejected. 

BiU  dismissed. 


Enoxville.   November  Tenxiy  1817. 
LOVE  r.  WHITE  AND  COX. 

It  is  extremely  dangerous  to  open  acconnts  after  settlements  made  by  the  parties,  and  a  bond 

given  for  the  balance,  or  release  executed.    [See  Sto.  £q.  Jur.  §  628  to  627 ;  Sto.  £q.  PI. 

§  800;  Jones  v.  Ward,  10  Y.  164.] 
It  ought  not  to  be  done  when  the  application  is  made  after  a  considerable  lapse  of  time,  when 

▼onchers  are  lost  and  witnesses  removed. 
And  when  opened,  the  burden  of  proof  is  upon  the  complainant,  and  evidence  ought  to  be 

received  only  to  such  parts  of  the  account  as  the  Court  permits  the  plaintiff  to  falsify,  if  he 

can.    [Ace.  Gray  v.  Washington,  Cooke,  821.] 
It  is  allowed  under  the  restraint  of  not  proceeding  after  answer  until  the  Court  directs  a  further 

procedure,  which  will  be  allowed  if  the  errors  be  confessed,  or  such  circumstances  detailed 

as  render  it  very  probable  that  a  mistake  intervened. 
The  account  will  be  opened  if  the  application  be  made  recently,  and  collusion  be  alleged,  or 

iraud,  or  the  settlement  be  made  under  suspicious  circumstances,  which  show  an  undue 

influence  of  one  of  the  parties  over  the  other;  or  there  be  a  promise  to  correct  errors,  or 

surprise,  or  the  account  itself  show  errors,  or  the  like.    [Ace.  White  v.  Cox,  4  Hay.  79.] 
When  chancery  dismisses  a  bill  because  the  complaint  made  by  it  is  relievable  at  law,  it  will 

not  suffer  the  act  of  limitations  to  be  pleaded  during  the  pendency  of  the  suit  in  that  court, 

and  will  direct  that  the  act  be  not  opposed  to  the  claim  at  law  for  such  time.    [See  Walker 

V.  Smith,  8  Y.  288.] 

Per  Curiam,  The  bill  states  dealings  between  him  and  the  defendant 
as  partners  in  trade,  and  services  performed  for  White  after  that  settlement 
with  his  wagon  and  team  in  Kentucky.  He  states  also,  giving  his  bond  to 
their  clerks  in  January,  1809,  for  a  greater  sum  than  [211]  was  due,  upon 
a  promise  made  by  the  clerks  to  give  him  all  just  credits.  The  bond  was 
made  payable  to  White  alone.  Cox  says,  in  his  answer,  he  knows  nothing 
concerning  the  moneys  for  which  the  bond  was  given.  White  says,  in  his 
answer,  it  was  given,  as  he  believes,  for  moneys  due  upon  the  books  of  the 
partnership.  Upon  reference  to  these  books,  they  show  a  sum  due  from 
Love  of  $316  ;  the  bond  is  for  $463,  and  the  account  is  credited  in  full  by 
$316  of  the  bond,  or  by  the  bond  in  fulL  The  Kentucky  services  were 
proved  to  have  been  performed  in  1809,  in  the  summer-time.  The  books 
do  not  show  any  credit  for  these  services.  There  is  at  the  present  time  a 
charge  made  by  White  against  Cox  for  moneys  advanced  to  Love ;  which, 
if  advanced,  may  be  considered  as  money  advanced  to  Love  by  the  firm, 
which  they  borrowed  of  White.  These  sums  amount  very  nearly  to  the 
difference  between  the  $316  on  the  books  and  the  bond  of  $463.  But  there 
is  not  any  proof  that  these  were  the  sums  which  composed  the  difference. 

371 


211-213  hatwood's  bbpobts,  vol.  it. 

Ab  to  the  services  performed  after  the  bond  given  in  1799,  why  did  not  the 
complainant  set  them  off  when  sued  on  the  bond  ?  Why  not  sue  for  them 
at  law  now,  and  recover  ?  It  is  extremely  dangerous  to  open  accounts  after 
settlements  made  by  the  parties,  and  a  bond  given  for  the  balance.  It  ought 
not  to  be  done  when  the  application  is  made  after  a  considerable  lapse  of 
time,  when  vouchers' are  lost  and  witnesses  are  removed.  When  so  opened, 
the  burden  of  proof  ought  to  be  thrown  upon  the  complainant,  and  evidence 
ought  to  be  received  only  to  such  parts  of  the  account  as  the  Court  permits 
the  plaintiff  to  falsify  if  he  can. 

It  is  allowed  under  the  restraint  of  not  proceeding  after  answer,  until  the 
Court  directs  a  further  procedure ;  which  will  be  allowed  if  the  errors  be 
confessed,  or  such  circumstances  detailed  as  render  it  very  probable  that  a 
mistake  intervened.  Ch.  C.  262 ;  [212]  1  E.  C.  Ab.  12.  But  in  general 
the  Court  will  not  open  an  account  after  bond  taken,  or  release  given  —  or 
the  settlement  be  put  under  seal.  Unless  collusion  be  alleged,  or  fraud,  or 
the  settlement  be  made  under  suspicious  circumstances,  which  show  an  undue 
influence  of  one  of  the  parties  over  the  other;  or  there  be  a  promise  to  cor- 
rect errors,  or  be  made  by  surprise,  or  unless  the  account  itself  show  the  error. 
For  these  and  such  like  reasons,  the  account  will  be  opened,  if  an  application 
be  made  recently.     2  C.  D.  Ch.  2,  3. 

First,  then,  as  to  the  difference  between  the  account  and  bond.  It  appears 
upon  the  books  referred  to  by  the  answer  of  White,  that  there  is  a  difference 
between  the  bond  and  the  books  to  the  amount  of  $150.  It  is  unexplained. 
It  may  be  inquired  into,  (he  complainant  taking  the  burden  of  proof  upon 
himself;  submitting  to  answer  upon  interrogatories,  and  proving  by  the 
clerks  and  others  that  the  difference  was  without  any  just  debt  due  from 
him  to  support  it  As  to  the  services  performed  in  Kentucky,  the  Court 
can  only  order  that,  upon  any  suit  at  law  concerning  them  between  White 
and  the  complainant,  White  shall  not  oppose  to  him  the  act  of  limitations, 
during  the  time  the  present  cause  remained  in  this  court  2  C.  D.  Ch.  4 
W.  17 ;  1  Vem.  73,  74.  When  this  court  dismisses  a  bill  because  the  com- 
plaint made  by  it  is  relievable  at  law,  chancery  will  not  suffer  the  act  of 
limitations  to  be  pleaded  during  the  pendency  of  the  suit  in  the  court  To 
be  more  clear,  it  will  not  suffer  that  time  to  be  reckoned  on  such  plea. 

Decree,  therefore,  that  as  to  the  difference  between  the  said  sum  of  $316 
appearing  on  the  books  referred  to,  and  the  amount  of  the  bond  given  by 
the  complainant,  that  the  said  complainant  shall  be  at  liberty  if  he  can  to 
establish  by  proof  that  said  difference  was  not  due  to  the  defendants  or 
either  of  them  —  by  the  oaths  of  the  clerks,  who  were  present  when  the 
[213]  said  account  was  settled,  and  by  such  other  proofs  and  evidences  as 
will  manifest  the  same.  That  it  be  referred  to  the  master  to  inquire  of  the 
difference,  and  then  report  to  this  court  at  the  next  term  whether  the  same 
were  really  given  without  consideration.  And  upon  this  examination  the 
said  complainants  shall  answer  upon  interrogatories.  And  as  to  the  sum 
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claimed  to  be  due  for  services  performed  in  Kentucky  at  the  date  of  said 
bond,  it  is  further  decreed  that  this  court  will  not  give  relief  thereon.  But 
direct  that  the  act  of  limitations  shall  not  be  opposed  to  that  claim  when 
made  at  law,  for  so  much  time  as  hath  elapsed  from  the  commencement  of 
this  present  suit  in  equity  to  this  day.  And  this  court  doth  reserve  for 
further  consideration,  all  other  matters  and  things  relating  to  the  subjects 
of  this  present  bill  in  equity,  until  after  the  said  report  shall  be  made. 


EnoxviUe.    November  Temiy  1817. 
WHITE  V.  COX. 

Upon  references  to  the  master,  the  evidence  must  be  prodnoed  before  him,  and,  upon  failure 
so  to  do,  cannot  be  afterwards  offered  in  court  upon  exceptions;  but  the  court  will,  upon 
proper  occasion,  direct  the  master  to  review  his  report,  and  then  the  evidence  may  be  laid 
before  him. 

Per  Ouriam.  A  motion  is  made  afler  a  report  has  been  returned,  upon 
an  account  referred  to  the  master,  for  time  to  produce  witnesses  on  the  hear- 
ing of  the  exceptions,  as  to  one  item  to  which  they  were  not  introduced  before 
the  master.  And  it  is  alleged  that  the  party  applying  for  this  liberty  didYiot 
know  in  time  to  produce  them  before  the  master,  that  it  was  at  all  material. 
If  a  party  were  at  liberty  not  to  offer  his  evidence  before  the  master,  but  to 
produce  it  in  court,  all  references  would  be  blown  up,  and  all  accounts  would 
come  immediately  to  be  examinable  in  court.  No  time  would  be  left  for  any 
thing  else,  for  often  times  one  account  would  take  up  several  terms.  The 
witnesses  must  be  produced  before  the  master  and  cannot  be  offered  in  court. 
[214]  The  Court  upon  a  proper  occasion  calling  for  it,  would  direct  the 
master  to  review  his  report  in  certain  particulars,  and  then,  the  evidence 
applicable  to  them  might  be  laid  before  the  master.  But  we  cannot  conceive 
of  any  case  where  the  Court  would  permit  the  examination  of  witnesses  in 
court  upon  the  hearing  of  exceptions  to  a  report,  unless  when  it  was  alleged 
that  the  master  had  made  wrong  inferences  from  the  evidence  before  him. 
And  the  Court  should  be  convinced  that  the  mistake  could  be  rectified  but 
by  the  examination  of  the  witnesses  themselves ;  and  should  previously 
direct  the  attendance  of  the  witnesses  for  such  purpose.  But  as  this  case 
is  to  be  continued  till  next  term,  the  counsel  may  prepare  themselves  to 
argue  the  exceptions.  The  depositions  of  the  absent  witnesses  may  in  the 
mean  time  be  taken,  and  we  will  now  order  it  to  be  done.  Should  the 
Court  be  of  opinion  upon  the  hearing  that  the  item  to  which  this  evidence 
applies  cannot  be  settled  without  a  revision  by  the  master,  and  there  should 
consequently  be  a  direction  to  him  for  such  revision,  the  depositions  so  now 
to  be  taken  may  be  produced  and  read  before  him. 

Note.  —  A  general  role,  which  is  printed  on  this  and  the  next  page  of  the  original, 
haa  been  transferred  to  the  Appendix  to  Cooke,  where  all  the  rules  of  court  are  collected. 
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Enoxville.    November'Term,  1817. 
FINDLEY,  CALDWELL,  AND  COOK  v.  ABRAHAM  TIPTON. 

If  a  written  contract  be  made  with  the  office,  it  is  immaterial  whether  in  other  respects  the 

obligee  be  rifi^htly  described  or  not    [Aoc.  Polk  v.  Plommer,  2  Hum.  600;  Merritt  «. 

Governor,  4  Y.  489;  Code,  778,  774;  1  Hay.  144;  4  Bac.  Ab.  760;  Co.  Litt  8;  2  B.  Ab.  4S; 

2  H.  &  M.  469;  8  Call,  18,  249,  421,  628;  1  Wash.  1;  2  Call,  229,  299.] 
Thus,  a  constable's  official  bond  executed  to  John  Sevier,  governor,  and  his  successors  in 

office,  when  Wilie  Blount  was  governor,  is  a  good  statutory  bond,  and  will  sustain  a 

motion,  or  action,  in  the  name  of  Wilie  Blonnt,  governor,  for  the  use  of  those  interested. 
So,  an  action  commenced  on  such  a  bond  in  the  name  of  A.  B.,  governor,  whilst  he  is  in  office, 

does  not  abate  by  his  death  or  going  out  of  office,  for  the  office  continues.    [Aoc.  Felts  v. 

M.  &  A.  of  Memphis,  2  Head,  660.] 
The  Court  is,  it  seems,  not  obliged  to  know,  when  not  informed  by  the  record,  that  a  certain 

person  named  in  an  official  bond  was  not  at  that  time  governor.    [Ace  Donohoo  v.  Bran- 

non,  1  Tenn.  827.    And  see  Cooke,  App.  No.  1.] 

[216]  Per  Ourxam,  Tipton,  the  appellee,  recovered  judgment  by  motion 
in  the  County  Court  of  Blount,  against  Findley,  a  constable,  and  Caldwell 
and  Cook,  his  sureties,  for  failure  of  the  constable  to  return  an  execution 
issued  by  a  justice  of  the  peace  in  favor  of  Tipton  against  Norwood.  They 
appealed  to  the  Circuit  Court,  where  the  judgment  was  confirmed  for  the 
amount  of  the  principal  sum  in  the  execution  with  interest  and  costs.  The 
cause  is  removed  to  this  court  by  writ  of  error. 

By  the  bill  of  exceptions,  which  is  made  part  of  the  record,  it  appears  that 
proof  was  made  of  the  warrant  issued  by  a  justice  of  the  peace  against  Nor- 
wood, a  judgment  thereon  in  favor  of  Tipton ;  that  the  execution  issued 
was  delivered  to  Findley,  the  constable,  who  failed  to  return  it ;  and  that 
more  than  ten  days'  previous  notice  was  given  to  the  sureties  that  the  motion 
would  be  made.  The  defendants,  by  their  counsel,  admitted  that  Findley  was 
appointed  a  constable  by  the  [217]  Court  of  Blount  County  in  December, 
1809,  and  at  the  same  time  entered  into  bond  with  Cook  and  Caldwell,  his 
sureties,  for  the  faithful  discharge  of  his  duty  as  such.  That  the  bond  was 
given  '^  to  WiUie  Blount,  govemary  his  successors  or  cusignees."  At  the  last 
term  of  this  court  a  diminution  of  the  record  was  suggested,  and  a  certiorari 
awarded  to  the  clerk  of  the  Circuit  Court.  The  record  is  again  certified 
without  any  material  variation  from  the  former.  There  is  a  general  assign- 
ment of  error.  The  appellants  have  procured  from  the  clerk  of  the  County 
Court  a  certified  copy  of  the  bond  entered  into  by  Findley  as  constable,  and 
Cook  and  Caldwell  his  sureties.  This  bond  is  dated  December  the  1st,  1809. 
The  condition  is  in  the  usual  form.  The  parties  ^^  are  held  and  firmly  bound 
to  John  Sevier,  £sq.,  governor,  and  his  successors  in  office,  in  the  penal  sum 
of  $625,  to  be  paid  to  his  Fxcellency,  John  Sevier,  &c.,  his  successors  or 
assigns."  It  is  alleged  by  the  counsel,  and  the  fact  is  so,  that  Willie  Blount 
at  that  time  was  the  governor  of  Tennessee,  and  they  insist  that  a  bond 
executed  to  John  Sevier,  governor,  who  at  that  time  was  not  governor,  is 
374 


FIKDLET  ET  ALS.  V.  ABRAHAM  TIPTON.  217-219 

void  ab  initio^  and  that  no  judgment  can  be  given  against  the  sureties  on 
such  bond. 

Now  assume  that  this  writing  so  returned  was  really  the  one  on  which 
judgment  was  rendered.    Is  it  void? 

If  an  action  at  law  in  the  name  of  A.  B.,  governor,  whilst  he  is  in  office, 
be  commenced,  and  before  the  suit  be  determined  he  go  out  of  office  and  is 
succeeded  therein  by  another,  shall  that  suit  abate  ?    Only  allow  of  this, 
and  hardly  any  bond  payable  to  the  governor  can  be  recovered  on.    The 
suit  remains  some  time  in  the  County  Court,  then  in  the  Circuit  Court. 
The  two  years'  service  of  the  governor  expires,  there  must  be  an  abate- 
ment of  the  old  action  and  a  new  action  commenced,  and  this  suit  also 
travels  on  to  the  [218]  same  exit     If  commenced  in  the  name  of  a 
successor,  it  will  cease  as  soon  as  his  time  expires.    The  law  cannot  be  so. 
The  suit  will  proceed  in  the  name  it  was  commenced  in,  judgment  will  be 
rendered  in  his  name,  and  execution  so  issue.    Why  ?     Because  the  office 
continues,  though  the  former  occupant  be  Jnnctus  officio.    J£  he  sue  as  A. 
B.,  Esq.,  upon  a  bond  made  to  himself  as  governor,  the  suit  will  abate, 
because  the  office  is  not  stated.     But  if  the  office  be  stated,  although  the 
individual  die  or  cease  to  act,  it  will  still  go  on.   1  C.  D.,  Abatement,  E.  21. 
It  is  the  office  therefore,  and  not  the  name  A.  B.,  that  sustains  the  action. 
Consequently,  if  the  written  contract  be  made  with  the  office,  it  is  imma- 
terial whether  in  other  respects  the  obligee  be  rightly  described  or  not. 
Suppose  the  bond  be  made  to  the  governor  resident  at  Knoxville,  and,  in 
fJEU^t,  he  be  at  the  date  of  the  bond  a  resident  in  Murfreesborough,  will  this 
incorrect  description  make  void  the  bond  ?     Suppose  he  be  called  governor, 
and  late  a  member  of  congress,  and  he  never  was  a  member  of  congress, 
will  that  annul  the  bond  ?     Suppose  it  be  made  with  the  governor  of  the 
State  of  Tennessee,  being  A.  B.,  Esq.,  when  his  name  is  E.  B.,  will  that 
defeat  the  bond  any  more  than  the  other  wrong  descriptions  ?    Why  then, 
if  he  be  called  A.  B.,  governor,  will  that  any  more  invalidate  it  than  if  he 
be  called  governor,  being  A.  B.  ?    And  if  none  of  this  will  vitiate,  why 
shall  a  misnomer  of  the  christian  and  surname  do  it,  when  followed  by 
the  name  of  the  office,  truly  set  forth,  and  pointing  only  to  one  public 
character,  there  being  no  other  in  the  State  ?    If  a  grant  be  made  to  the 
governor  of  the  State  of  Tennessee,  he  being  A.  B.,  Esq.,  will  the  grant 
be  void  for  the  uncertainty  of  the  grantor?    Surely  not;  because  the 
grantor  is  ascertained  as  completely  as  if  he  had  twenty  other  identifying 
descriptions,  though  his  true  name  be  E.  B.    If  he  shall  take  in  such  case 
by  grant,  why  not  also  by  deed  or  bond  ?    A  grant  to  George  [219] 
Bishop  of  Norwich,  whose  name  is  John,  is  good.    4  Bac.  Ab.  760 ;  Co. 
Litt  3 ;  2  R.  Ab.  43.    By  parity  of  reason,  a  deed  to  the  governor,  or 
John  Sevier,  governor,  is  good,  though  he  be  not  governor  at  that  time. 
So  if  bonds  are  directed  by  law  to  be  made  to  one  officer,  and  they  be  made 
to  another,  or  to  the  Commonwealth  or  State,  they  are  all  good,  notwith- 
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standiDg  the  mistake  tU  res  magis  valeat,  and  that  justice  be  not  defeated. 
2  H.  &  M.  459 ;  3  CaU,  13,  249,  523 ;  8  CaU,  421 ;  1  Wash.  1 ;  2  Call, 
229,  299.  Thus  far  we  are  conducted  by  precedents.  See  also  1  Hay- 
wood, 144,  a  case  where  was  an  indenture  of  apprenticeship  made  payable 
to  the  chairman,  not  saying  and  his  successors,  and  also  it  contained  in  one 
part  of  it  the  name  of  the  apprentice,  where  that  of  the  chairman  should 
be.  Yet  it  was  declared  to  inure  to  the  successor,  and  not  to  be  invalidated 
by  the  mistake.  Here  the  words  John  Sevier  are  redundant  and  imma- 
terial, and  are  to  be  disregarded  as  if  the  same  had  never  been  inserted. 
And  then,  in  an  instant  all  is  right.  Had  the  bond  been  made  payable  to 
John  Sevier,  governor,  and  his  execiUors,  then  the  word  governor  might 
have  been  considered  with  some  plausibility  a  part  of  his  personal  descrip- 
tion. But  being  to  John  Sevier,  governor,  and  his  successors,  that  idea  is 
completely  removed  and  a  public  functionary  is  proved  to  be  intended. 

But  suppose  a  bond  to  A.  B.,  governor,  when  A.  B.  is  not  governor,  to 
be  void ;  and  suppose  further  we  are  obliged  to  see  that  the  judgment  was 
entered  on  this  bond.  The  judgment  would  still  be  good ;  for  we  should 
not  be  obliged  also  to  know,  when  not  informed  by  the  record  before  us, 
that  John  Sevier  was  not  at  that  time  governor.  There  is  a  case,  2 
Strange,  74,  1080,  where  A.  B.,  chief  justice,  was  the  name  mentioned  in 
a  writ,  and  judgment  being  given  and  error  brought,  one  matter  assigned 
for  error  was  that  A.  B.  was  not  chief  justice  at  that  time.  The  Court 
said  they  would  not  judicially  take  notice  who  are  the  [220]  judges  of  the 
Common  Pleas.  Neither  for  the  purpose  of  reversing  judgment  will  this 
court  now  of  themselves  take  notice  that  John  Sevier  was  not  governor  on 
the  day  when  the  bond  in  question  bears  date.  Nor  can  they  judicially 
know  who  was  then  the  governor  of  this  State. 

Next,  upon  principle,  What  good  purpose  is  to  be  answered  by  a  different 
course  ?  Many  obligors  will  be  released  from  their  obligations,  and  much 
injury  will  be  done  to  those  intended  by  the  law  to  be  secured.  The 
design  of  the  law  will  be  frustrated  by  the  smallest  mistakes ;  subtlety,  and 
not  good  sense,  will  prevail,  and  mistakes  inseparable  from  humanity.  Far 
better  is  it  to  repel  the  growing  evil  by  a  timely  application  of  untechnical 
reason,  than  to  invite  and  cherish  disasters  by  an  unprofitable  adherence  to 
formalities.  In  any  view,  it  seems  to  two  of  us  (Roane  and  Haywood,  JJ.), 
that  the  bond  is  good  in  law. 

Over  and  above  all  that,  it  does  not  appear  that  the  bond  brought  up  is 
that  upon  which  the  motion  was  made  and  the  judgment  was  entered. 
Another  bond  of  a  different  import  was  admitted  by  the  defendants  below. 
This  is  like  the  case  in  North  Carolina,  where  the  plea  of  covenants  per- 
formed precluded  the  defendant  from  going  back  to  the  bond  and  pointing 
out  its  defects.  But  the  Court  have  not  relied  upon  this  alone,  being 
willing  to  pass  freely  upon  the  point  for  the  prevention  of  the  like  objec- 
tions hereafter, 
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Whtte,  J.,  concarred  with  the  rest  of  the  Court  in  affirming  the  judg- 
ment upon  the  ground  that  the  bond  on  which  judgment  was  given,  did  not 
appear  by  the  record  to  be  the  same  that  was  removed  by  the  certiorari; 
and  would  not  give  an  opinion  upon  any  other  point 

Judgment  of  the  Circuit  Court  affirmed. 


Enoxville.    IVovember  Term,  1816. 
THE  STATE  t;.  AARON  INGRAM. 

The  evidence  of  the  woman,  in  cases  of  bastardy,  under  1741, 14, 10,  is  conclusive  as  to  the 
person  to  be  charged  with  maintenance  of  the  child.  [Modified  by  statute,  Code,  6864, 
etuq."] 

[221]  A  single  woman  charged  Ingram  on  oath,  before  two  justices,  as 
the  father  of  a  child  she  was  then  pregnant  with.  He  was  taken  and  bonnd 
by  the  County  Court  to  perform  such  orders  as  the  Court  should  make 
relatively  thereto.  The  woman  married  a  third  person  before  the  child 
was  born.  He  appealed  to  the  Grcuit  Court,  who  discharged  him  from  his 
bond.  Upon  which  there  was  an  appeal  to  this  court  which  was  now 
argued  by  counsel  on  both  sides. 

Whtte  and  Haywood,  JJ.  Roake,  J.,  gave  no  opinion.  —  The  evi- 
dence of  the  woman  is  conclusive  as  to  the  person  to  be  charged  with 
maintenance  of  the  child.  1741,  c.  14,  §  10,  upon  her  oath,  '^  Such  person 
so  accused,  shall  he  adjudged  the  reputed  father  of  such  child  or  children, 
and  stand  charged  with  the  maintenance,'*  S^c,  The  person  so  charged  is 
undeniably  fixed.  He  can  never  be  received  to  aver  the  contrary.  He  is 
estopped  by  the  judgment  of  the  law,  declaring  him  to  be  the  father.  If 
an  issue  be  made  up  and  the  jury  find  he  is  not  the  father,  still  he  is  so  in 
legal  contemplation.  The  fact  is  ascertained  by  the  proper  tribunal,  the 
two  justices.  Any  other  authorities  not  constituted  for  the  purpose  by  the 
law  of  1741  have  no  right  to  interfere.  The  Court  has  no  right  to  submit 
to  a  jury  any  but  this  conclusive  testimony,  if  indeed  a  jury  could  be  called 
on  to  try  the  question.  Can  it  be  permitted  to  overturn  a  conclusive  adju- 
dication by  testimony  of  inferior  dignity?  When  another  tribunal  and 
trial  not  designated  by  law  shall  have  established  a  contrary  fact ;  namely, 
that  the  person  accused  is  not  the  father,  who  then  is  to  maintain  the  child  ? 
There  is  none  left  but  the  public,  and  thus  the  very  object  of  the  law  is 
defeated.  No  contrary  evidence  or  other  trial  of  any  sort  can  establish  the 
position  that  the  person  so  charged  is  not  the  father. 

[222]  It  is  argued  that  the  person  who  marries  the  woman  before  the 
birth  of  the  child  is  to  be  reputed  the  father.  This  is  legal  presumption 
which  remains  until  the  contrary  be  established  by  proof.  The  prior  legal 
adjudication  that  the  person  accused  is  the  father  is  not  liable  to  be  dis- 
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proved  by  evidence  of  a  contrary  tendency.  It  is  legally  adjndged  already, 
past  ail  future  inq&iiy  that  he  is  the  father.  The  proof  only  affects  the 
accused  person.  It  has  no  influence  upon  the  child  bom  in  wedlock.  It  is 
as  to  him  ex  parte.  His  mother  cannot  disinherit  him  by  swearing  to  his 
illegitimacy.  He  is  in  no  way  concerned  with  this  question.  Suppose  the 
husband  himself  be  a  pauper,  shall  the  adjudged  father  be  free  from  main- 
taining the  child ;  and  the  public  be  charged  ?  Or  suppose  he  die  insolvent, 
shall  the  real  father  be  exonerated  at  the  expense  of  the  public  ?  Or  sup- 
pose the  death  of  the  husband  though  a  man  of  property,  yet  disposing  of 
his  property  to  others,  and  leaving  nothing  for  the  child's  maintenance. 
The  indemnity  of  the  public  would  be  completely  superseded  by  a  rule  of 
the  common  law  framed  without  any  view  to  the  case  provided  for  by  the 
Act  of  Assembly  and  for  purposes  connected  with  the  objects  of  the  act. 

The  County  Court  acted  properly  in  directing  the  person  charged  to  be 
bound  to  perform  such  orders  as  that  court  should  make  from  time  to  time. 
They  may  order  sums  of  money  to  be  paid  to  such  persons  as  may  seem  to 
the  Court  to  be  entitled  to  receive  them :  the  physician,  the  midwife,  the 
supplier  of  necessaries,  the  maintenance  of  the  child ;  or  the  mother  who 
has  defrayed  the  expenses,  or  any  of  them. 

The  judgment  of  the  Circuit  Court  must  be  reversed :  and  the  proceed- 
ings of  the  County  Court  remain  as  they  were  before  the  appeal  to  the 
Circuit  Court. 
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CARTHAGE,  DECEMBER  TERM,  1817. 

ARCHIBALD  ROANE, ) 
ROBERT  WHYTE,        y  Judges. 
JOHN  HAYWOOD,       J 

WESTMORELAND  v.  DIXON  AND  SHELTON. 

When  there  ib  no  express  warranty,  and  the  seller  sells  a  thing  as  sound,  which  is  unsound, 
having  a  latent  defect  unknown  to  him,  he  is  not  answerable  to  the  buyer,  and  there  is  no 
implied  undertaking  to  make  good  the  defect  [Ace.  Crabtre  v.  Cheatham,  2  Y.  188.  But 
see  a  qualification  of  this  rule  in  the  case  of  articles  sold  or  manufkctured  for  a  particular 
purpose.    Donelson  v.  Young,  Meigs,  166 ;  Overton  v.  Pheian,  2  Head,  446.] 

[223]  Whtte,  J.,  delivered  the  opinibn  of  himself  and  Roane,  J. 

Per  Curiam,  From  the  bill,  answers  and  testimony  in  this  case,  it 
appeared  that  the  defendant  Shelton,  was  in  partnership  with  the  other 
defendant,  Dixon.  Being  in  Dinwiddle  county,  in  the  State  of  Virginia, 
with  a  drove  of  hogs  belonging  to  the  firm,  on  the  16th  of  February,  1813, 
he  sold  the  balance  of  his  hogs  to  one  Whitehead,  and  received  in  part-pay- 
ment a  negro  fellow  about  thirty  or  forty  years  of  age,  at  the  price  of  $295. 
Shelton  immediately  after  this  purchase  of  the  negro  set  out  upon  his  return 
to  this  State ;  and  after  one  day's  travel  sold  the  said  negro  to  the  com- 
plainant, Westmoreland,  in  the  county  of  Brunswick,  for  $295,  $85  of 
which  was  in  money,  the  balance  in  obligations  on  Watson,  Irvine,  &  Hall, 
of  Nashville.  Shelton  assigned  the  bill  of  sale  from  Whitehead  to  the 
complainant,  by  indorsement  on  the  same  in  the  name  of  the  firm.  It 
appeared  that  Shelton  had  not  the  negro  more  than  twenty-four  hours  in 
his  possession,  that  being  the  space  of  time  between  the  purchase  froni 
Whitehead  and  the  sale  to  Westmoreland.  About  five  days  after  the  com- 
plainant's purchase  the  [224]  negro  had  a  fit  On  the  20th  of  March 
following  he  had  another,  being  the  first  day  of  his  journey  from  the  com- 
plainant's residence  in  Brunswick  county,  Virginia,  to  the  county  of  David- 
son in  this  State,  whither  the  complainant  sent  him,  being  about  to  remove 
himself  in  the  fall.  The  said  negro  lived  with  a  certain  Abemathy  in  the 
county  of  Davidson,  until  the  fall  of  the  same  year,  1813,  during  which 
time  he  had  fits  frequently  of  a  dangerous  kind,  subjecting  him  to  fall  into 
the  fire  and  be  burned.  That  during  the  same  time,  in  working  with  the 
negroes  of  the  said  Abemathy,  ltd  did  not  keep  his  com  row,  but  would 
work  out  of  it,  in  half  a  dozen  hills,  into  another  row.  That  in  the  fall 
when  the  complainant  moved  to  Davidson,  he  was  worth  nothing.  It  did 
not  appear  by  any  express  proof  that  Shelton  knew  any  thing  of  the  unsound- 
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ness  of  the  negro,  or  of  his  having  fits  at  the  time  of  his  sale  of  him  to  the 
complainant     The  complainant,  in  February,  1814,  went  to  the  defendant 
Shelton's  house  for  the  purpose  of  getting  him  to  take  the  negro  back. 
The  negro  was  not  present,  having  been  too  badly  burned  to  be  taken  along. 
It  was  in  proof  by  the  testimony  of  one  witness  that  Shelton  upon  this 
occasion  admitted  that  he  did  sell  the  negro  to  the  complainant  as  a  sound, 
healthy,  cornfield  negro.     This,  however,  is  expressly  denied  by  Shelton 
in  his  answer  responsive  to  the  bill.     That  on  the  3d  of  April  following,  in 
1814,  the  said  negro  was  offered  to  be  returned  to  Shelton  at  his  father's 
distillery,  who  refused  to  receive  him.     The  negro  was  lefl  there  against 
the  will  of  Shelton,  who  ordered  him  to  go  away,  which  he  did.     Shelton 
received  the  price  of  the  negro,  and  this  bill  is  brought  to  have  the  price 
refunded  to  the  complainant     It  was  argued  by  the  complainant's  counsel. 
The  dictum  in  Peake,  244,  that  any  representation  made  by  the  defend- 
ant of  the  state  of  the  thing  sold,  at  the  time  of  the  sale,  will  amount  in 
law  to  a  warranty,  [225]  is  too  broad,  and  not  supported  by  the  cases 
adduced  in  confirmation  of  it.     These  cases,  when  looked  into,  show  only 
that  the  representation  makes  the  party  liable  when  he  knows  he  is  repre- 
senting a  falsehood.     But  that  on  the  representation,  if  according  to  his 
belief,  no  action  lies.     2  Com.  on  Contracts,  263  to  282,  265,  266 ;  1  Term 
Rep.  175,  244.     It  is  urged  that,  when  the  thing  sold  is  unsound,  a  sound 
price  implied  a  warranty,  and  that,  whether  the  seller  knew  of  the  unsound- 
ness or  not,  and  without  the  consideration  of  fraud  in  Shelton,  he  the  plain- 
tiff was  entitled  to  recover  the  purchase-money  or  compensation.     That  the 
seller  was  liable  for  latent  defects  which  common  care  would  not  discover, 
and  that  in  such  cases  the  law  presumed  a  warranty.     BuUer,  31 ;  Salk. 
289;  Peake,  244;  1  Bl.  17. 

It  is  conceived  the  cases  in  Buller  and  Salkeld  do  not  support  the  posi- 
tion contended  for.  That  was  an  action  on  the  case  for  a  deceit  in  selling 
one  kind  of  silk  for  another.  And  although  it  appeared  there  was  no  act- 
ual deceit  in  the  defendant,  the  seller,  who  was  a  merchant,  yet  he  was 
held  liable  by  Lord  Holt,  at  Nisi  Prius,  upon  the  ground-  that  the  deceit 
being  practised  by  the  defendant's  factor,  whom  he  had  employed  and  trust- 
ed, it  was  more  reasonable  that  he  who  trusted  should  be  the  loser  than  a 
stranger.  This  case  turns  expressly  upon  the  relation  between  merchant 
and  factor,  and  steers  clear  of  those  cases  where  such  a  relation  does  not 
exist  as  the  present  For  between  Whitehead  and  Shelton  there  was  no 
trust  or  confidence  in  the  former.  In  that  case  the  defendant  was  not  held 
liable,  because  his  vendor  knew  and  committed  the  fraud,  but  because  the 
fraud  was  committed  by  a  person  whom  he  had  introduced  into  his  busi- 
ness ;  and  thereby  held  out  to  the  world  that  he  was  entitled  to  be  trusted 
in  the  course  of  business.  Were  it  otherwise,  by  collusion  between  mer- 
chant and  factor,  the  former  might  impose  upon  vendees ;  and  [226]  fraud- 
ulently make  gain  without  risking  his  reputation,  by  placing  the  fraud  at 
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the  door  of  the  factor.     But  though  the  policy  of  the  law  has  gone  so  far 
in  the  case  of  merchant  and  factor,  it  has  not  extended  the  same  result  to 
the  common  case  of  vendor  and  vendee.     In  these  it  requires  the  vendee 
to  protect  himself  hj  stipulation  against  defects  which  may  exist,  and  do 
not  appear.     And  if  he  fails  to  do  so  he  must  abide  by  the  consequence, 
unless  he  prove  on  his  vendor  a  knowledge  of  the  defect  which  amounts  to 
a  fraud.     1  Salk.  289,  Horn  v.  Nichols.     The  true  doctrine  of  this  kind 
is  laid  down  by  Mr.  Justice  Buller  in  the  same  page  as  the  preceding  case 
of  Horn  and  Nichols,  and  immediately  preceding  it.     It  is  the  case  of 
Chandler  v.  Lopus,  from  Cro.  J.  41.    The  defendant,  having  skill  in  jewels, 
had  a  stone  which  he  affirmed  to  be  a  bezoar  stone,  and  sold  it  as  such  to 
the  plaintiff.     Judgment  was  arrested,  because  the  declaration  did  not  aver 
that  the  defendant  knew  it  not  to  be  a  bezoar  stone,  or  that  he  warranted 
it  to  be  one.    This  authority  goes  the  whole  length  of  the  present  case, 
even  supposing  the  testimony  of  one  witness  to  counteract  the  positive  de- 
nial of  the  answer  in  this  part  particularly  responsive  to  it,  that  the  defend- 
ant Shelton  affirmed  the  negro  to  be  a  sound,  healthy,  cornfield  negro,  it  is 
only  an  affirmance  or  representation.     This  is  no  Warranty ;  and  there  is 
no  proof  in  this  case  of  its  incorrectness,  that  the  negro  was  otherwise  at 
the  time  of  the  sale  to  the  complainant  than  a  sound,  healthy,  cornfield 
negro.     The  case  of  M'Farlane  t;.  Moor,   1   Tenn.    175,  cited  for  the 
plaintiff,  turns  upon  the  point  that  the  seller  knew  of  the  defect  previous  to 
the  sale,  and,  not  disclosing  it  to  the  buyer,  he  ought  to  be  responsible. 
This  is  certainly  correct ;  and,  if  it  was  proved  in  the  present  case  that  the 
negro  Peter  was  unsound  at  the  time  of  the  sale,  and  that  this  was  known 
to  Shelton,  Westmoreland  would  be  entitled  to  recover ;  but  such  a  case 
does  not  at  present  appear.     [227]  The  remaining  authority  cited  for  the 
plaintiff  is  from  1  H.  Blackstone,  17,  and  is  a  case  of  express  warranty, 
and  does  not  apply.    It  seems,  therefore,  to  the  Court,  that  the  law  is  as 
contended  for  by   the  defendant's  counsel;   to  wit,  that  when   there   is 
no  express  warranty,  and  the  seller  sells  a  thing  as  sound  which  is  un- 
sound, having  a  latent  defect  unknown  to  him,  that  he  is  not  answerable  to 
the  buyer,  and  t6at  under  such  circumstances  there  can  be  no  implied  un- 
dertaking in  law  to  make  good  the  defect.    In  the  case  before  the  Court 
there  is  no  express  undertaking  by  Shelton  that  the  negro  was  sound,  and 
no  fraud  appears.     The  circumstances  of  his  purchase  and  sale  seem  to  be 
fair,  and  preclude  the  idea  of  deceit  and  circumvention.     He  took  the  ne- 
gro in  payment  of  his  last  lot  of  hogs,  and  immediately  set  out  on  his  jour- 
ney home ;  showing  that  the  sale  of  his  hogs  and  his  departure  for  home, 
and  not  the  acquisition  of  the  negro,  was  the  principal  cause  of  his  pur- 
chase, his  sale  of  the  negro,  afler  owning  him  only  twenty-four  hours,  is  in 
corroboration  of  the  same  moving  cause,  and  seems  to  preclude  the  knowl- 
edge of  the  unsoundness  of  the  negro  from  want  of  time,  if  the  fact  was 
that  the  unsoundness  then  existed.     The  price  he  got  from  the  complainant 
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being  the  same  he  gave,  shows  the  same  thing.  The  bill  of  sale,  indorsed 
to  the  complainant,  advised  him  that  the  defendant  of  his  own  knowledge 
could  know  but  little  about  the  negro. 

The  complainant  seems  to  have  had  nearly  as  good  an  opportunity  of 
knowing  the  soundness  of  the  negro  as  the  defendant,  and  if  he  had  thought 
proper  not  to  rely  on  his  own  judgment  in  this  respect,  and  doubted  the 
soundness,  he  might  have  taken  an  express  warranty.  His  not  having 
done  so  is  his  own  default,  and  the  law  will  not  in  such  case  under  such 
circumstances,  raise  an  implied  warranty  to  aid  his  neglect. 

Befo)re  the  case  in  Douglass,  it  was  a  current  opinion  that  a  sound  price 
given  for  a  horse  was  [228]  tantamount  to  a  warranty  of  soundness.  But 
when  that  opinion  came  to  be  examined  it  was  found  too  loose  and  unsat- 
is&ctory  a  ground  of  decision.  Lord  Mansfield  rejected  it ;  and  said  there 
must  either  be  an  express  warranty  of  soundness,  or  fraud  in  the  seller,  to 
maintain  the  action.     2  East,  314. 

So  much  for  the  Englbh  decisions.  And  when  we  come  to  look  into 
the  American  cases  on  the  subject,  we  find  the  same  doctrine  laid  down. 
1  vol.  Am.  L.  Digest,'  888,  c«  1 ;  a  case  is  cited  from  2  Caines,  48,  to  the 
following  purport  In  an  action  on  the  case  for  selling  one  article  for 
another,  there  must  be  either  a  warranty  or  a  fraud.  A  sound  price  does 
not  imply  a  warranty  of  soundness  in  the  article,  nor  is  the  description  in 
the  bill  of  parcels  a  warranty.  Another  case  from  1  Johns.  274,  states 
that  every  sale  of  personal  property  implies  a  warranty  in  respect  of  the 
title  of  the  vendor ;  otherwise,  as  to  the  quality  or  soundness  of  the  thing 
sold.  Again,  4  Johnson,  421.  A.  sold  to  B.  paints  for  good  Spanish 
brown  and  white  lead  and  for  a  full  price  ;  the  paints  proved  bad  and  of  no 
value.  Held,  that  there  was  no  warranty  in  the  case,  and,  to  make  A.  lia- 
ble, there  must  be  either  express  warranty  or  fraud.  Upon  the  whole, 
after  a  review  of  all  the  cases  upon  this  subject  at  present  in  our  power, 
it  appears  to  us  fully  that  the  law  in  such  a  case  as  the  present,  and  under 
the  circumstances  disclosed,  gives  no  right  to  the  complainant,  and  of 
course  equity  cannot  apply  a  remedy. 

Decree  the  plaintiff  U  UU  to  he  dismissed  with  costs. 


Carthage.    December  Term,  1817. 
REDMOND   D.  BARRY  v.  DAVID   SHELBY. 

The  law,  according  to  the  intent  apparent  in  the  instrament,  will  raise  the  uses  to  be  execnte&i 
BO  moulding  and  arranging  them  as  that  all  shall  be  converted  into  legal  estates  acoording 
to  the  intent.  [See  Stevens  v.  Bomar,  9  H.  646;  Benton  v.  Pope,  5  Hum.  892;  Woodson 
V.  Pearce,  5  Sn.  416;  Woodson  v.  Smith,  1  Head,  276;  Smith  v.  Thompson,  2  Sw.  382.] 

Thus,  if  a  man  make  an  instrument,  by  whatever  name,  and  therein  say,  *'  I  give,  after  mj 
death,  and  the  death  of  my  wife,  the  land  on  which  I  now  live,  to  be  equally  divided 
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amongst  my  children,"  naming  them,  to  them  and  their  heirs  for  ever,  this  amounts  to  a 
covenant,  in  consideration  of  natural  love  and  affection,  to  stand  seised  to  the  use  of  him- 
self for  life;  then  to  the  use  of  his  wife  for  life;  and  then  to  the  use  of  his  children  in  fee; 
and  all  these  uses  are  executed  hy  the  statute  of  uses.  [See  Wilson  v»  Kilcannon,  4  Hay. 
182,  and  note  to  Russell  v.  Stinson,  8  Hay.  1, 18,  as  to  statute  of  uses.] 
Equity  will  not  entertain  a  bill  for  waste  of  lands  adversely  held,  nntil  the  right  is  first  estab- 
lished by  trial  at  law.    [Sto.  Eq.  §  916.] 

[229]  Bin  in  equity  and  demurrer.  — Per  Curiam.  The  bill  states  that 
a  certain  Laban  Berthel,  on  the  12th  of  March,  1798,  being  seised  in  fee  of 
a  tract  of  land  containing  one  hundred  and  fifty  acres,  executed  a  deed  by 
which,  after  disposing  of  his  personal  estate,  he  disposed  of  the  land  in  the 
following  clause :  ^^  Also  I  give  after  my  death,  and  the  death  of  my  wife  Mary 
Berthel,  all  the  tract  or  parcel  of  land  which  I  now  live  on,  which  was  granted 
to  me  by  deed  by  William  Berthel, — bearing  date  the  18th  day  of  July,  1797, 
for  one  hundred  and  fifty  acres,  be  the  same  more  or  less,  —  to  be  equally 
divided  amongst  all  my  aforesaid  children :  being  Willis  Berthel,  Rhoda  Ber- 
thel, Enos  Berthel,  and  Mary  Berthel,  to  them  and  their  heirs  for  ever."  The 
said  Laban  soon  afterwards  died ;  and  his  widow,  Mary,  intermarried  with 
one  Kinchin  Carter,  who  afterwards,  being  indebted  to  several  persons, 
judgments  were  recovered  against  him,  and  executions  thereon  were  levied 
on  the  land  aforesaid.  Under  which,  the  interest  of  his  said  wife  Mary,  so 
long  as  he  lived,  and  that  continued,  was  sold  to  one  Josiah  Wells,  the 
highest  bidder ;  who  on  the  25th  of  September,  1807,  sold  to  the  complain- 
ant for  the  consideration  of  $400,  paid;  and  the  sheriff,  on  the  Idth  of 
September,  1808,  executed  to  him  a  deed  by  order  of  said  Wells,  which 
deed  by  the  sheriff  specified  that  he  conveyed  to  the  complainant  all  the 
right,  title,  and  interest  of  the  said  Carter  and  Mary  his  wife,  for  and  dur- 
ing the  natural  life  of  the  said  Mary.  The  bill  further  states  that  on  the 
13th  of  December,  1806,  the  said  Carter  and  wife  executed  a  deed  for 
thirty  acres  to  the  complainant,  parcel  of  the  above  one  hundred  and  fifty 
acres.  And  that  by  virtue  of  these  deeds  he  entered  and  [230]  occupied 
the  same  peaceably.  That  afterwards  he  purchased,  from  two  of  the  chil- 
dren of  the  said  Laban,  all  the  right,  title,  and  interest  which  accrued  to 
them  in  the  land  aforesaid,  by  virtue  of  the  deed  from  their  father,  Laban, 
and  received  their  conveyances  accordingly.  This  bill  further  states  that 
David  Shelby,  the  defendant  to  this  bill,  claiming  the  interest  of  the  other 
two  children  of  the  said  Laban  in  the  said  land  by  purchase  from  them, 
did,  on  the  first  of  February  in  the  year  1816  enter  on  a  part  of  the 
premises  without  the  knowledge  or  the  consent  of  the  complainant ;  and, 
under  color  of  his  said  purchase,  has  cut  down  valuable  timber  and  wood, 
aJid  carried  it  off  the  premises  for  his  own  use ;  and  also  cleared  ten  or 
twelve  acres  of  the  land,  and  still  continues  to  occupy  and  possess  the 
same,  to  cut  and  carry  away  the  timber  and  wood,  alleging  that  the  deed 
aforesaid  of  the  said  Laban  gave  his  wife  Mary  no  estate  for  Ufe,  or  any 
other  interest  in  said  land. 
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The  bill  further  states  that,  independent  of  the  said  deed,  the  said  Mary 
is  entitled  to  dower  on  the  premises ;  and  prays  that  the  said  David  Shelby 
may  be  enjoined  from  cutting  down  and  carrying  away  any  more  of  the 
timber  and  wood,  that  he  may  be  compelled  to  make  compensation  for  the 
trespass,  and  to  deliver  up  the  possession. 

To  this  bill  the  defendant  David  Shelby  has  demurred,  and  for  causes 
of  demurrer  says  that  it  appears  by  said  bill  that  said  Carter  and  wife 
never  had  any  title  to  the  premises,  or  any  title  that  ever  vested  in  the 
complainant.  Secondly,  that  the  complainant  has  no  title  to  the  premises 
mentioned  in  the  bill,  or,  if  he  has  any  title,  it  is  a  matter  triable  at  law. 

On  the  first  ground  of  the  demurrer,  it  was  argued  in  this  case  that 
nothing  by  the  deed  of  Laban  Berthel  passed  to  him  or  to  his  wife.  That 
saying  therein  "  I  give  after  my  death  and  the  death  of  my  wife,  to  my 
children,"  is  binding  an  estate  of  freehold  to  [231]  commence  in  future, 
which  the  rule  and  policy  of  the  law  will  not  admit  That  here  is  no  pre- 
vious estate  to  support  the  interest  or  estate  intended  to  be  given  to  the 
children  as  a  remainder.  For  that  every  gift  or  grant  requires  proper 
parties  as  donor  and  donee,  grantor  and  grantee,  which  do  not  exist  here, 
being  only  husband  and  wife ;  and  a  man  cannot  give  to  himself,  and  for 
the  same  reason  he  cannot  give  to  himself  and  wife.  For,  in  contempla- 
tion of  law,  they  constitute  one  person.  This  may  be  correct  when  applied 
to  feoffment  at  the  common  law,  but  not  when  applied  to  a  covenant  to 
stand  seised,  operating  under  the  statute  of  uses.  In  a  covenant  to  stand 
seised  a  freehold  may  commence  in  future,  for  the  Court  in  conveyances  to 
uses,  in  order  to  support  limitations  when  no  particular  estate  has  been 
granted,  has  raised  a  particular  estate  by  implication ;  thereby  establishing 
a  maxim  of  equity,  that  so  much  of  the  use  as  a  man  does  not  dispose  of 
remains  with  him.  As  a  grant  to  the  use  of  B.,  to  commence  four  years 
from  thence,  is  good ;  for,  till  the  expiration  of  the  four  years,  the  use 
results  to  the  grantor.  So  if  a  man  covenants  to  stand  seised  to  the  use 
of  his  own  heirs  of  his  own  body,  the  grant  is  good,  and,  until  it  takes 
place,  the  use  results.  Sanders  on  Uses,  133.  By  the  common  law  a  man 
could  not  make  a  conveyance  or  give  livery  of  seisin  to  himself ;  but  he 
may  by  way  of  use,  as  a  feoffment  to  another  for  his  use,  a  lease,  or  release 
to  another  for  his  use,  and  the  like ;  in  such  case,  the  limitation  of  the  use 
is  good,  and  the  statute  executes  it  on  himself.  A  man  may  covenant  to 
stand  seised  to  the  use  of  himself.  Sand.  130.  Two  questions,  then,  arise 
under  this  deed.  First  Is  it  a  covenant  to  stand  seised  ?  Secondly.  Is 
there  a  limitation  to  Laban  Berthel,  himself  and  wife,  for  life  ?  No  par- 
ticular form  of  words  is  necessary  to  constitute  a  covenant  to  stand  seised. 
The  consideration  is  the  chief  requisite  to  characterize  and  to  support  it  as 
such  a  conveyance.  This  [232]  consideration  is  blood  and  marriage.  It 
is  here  to  be  observed  that,  if  the  consideration  appears  upon  the  deed, 
though  there  be  no  express  words  of  consideration^  yet  it  is  sufficient  to 
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raise  an  use  by  way  of  covenant,  as  if  a  man  covenants  to  stand  seised  to 
the  use  of  his  son,  daughter,  wife,  &c.,  without  saying  in  consideration  of 
the  natural  love  and  affection  he  bears  towards  them,  this  covenant  is  capa- 
ble of  raising  an  use.  In  the  present  case,  the  father  gives  to  his  children, 
naming  them,  and  it  is  apparent,  from  the  subsisting  relation  of  parent  and 
child,  that  it  is  for  the  natural  love  and  affection  which  he  bears  them, 
without  expressing  it  in  so  many  words,  that  he  makes  the  gift,  and  so  the 
law  construes  it  Sand,  on  Uses,  438.  The  words  grant,  bargain,  sell, 
enfeoff,  confirm,  are  considered  equally  operative  as  the  words  ^^  covenant 
to  stand  seised,"  and  part  rationed  must  the  word  used  in  this  deed  to  wit, 
give^  a  word  more  consonant  to  the  nature  of  this  particular  transaction  and 
the  truth  of  the  case,  than  some  of  those  mentioned  as  seU,  &c  From  this 
view  of  the  deed  set  forth  in  the  bill,  it  may  be  with  propriety  considered 
as  a  covenant  to  stand  seised. 

Secondly,  is  the  life-estate  given  by  this  deed  to  Laban  Berthel  and  his 
wife  Mary  ?  and  here  the  question  is  properly,  what  was  his  intent  ?  For 
the  intent  will  direct  the  use,  so  as  to  be  executed  by  the  statute,  as  in  the 
case  4  Term  Rep.  1,  77,  where  the  reservation  showed  the  intent  of 
the  parties  to  reserve  a  life-estate.  In  the  present  case  the  donor,  Laban 
Berthel,  gives  ^^  after  his  own  death,  and  the  death  of  his  wife,  to  his  chil- 
dren." Many  circumstances  appear  upon  the  face  of  this  deed  to  show  the 
intention  to  be  the  reservation  of  a  life-estate  to  himself,  and  then  to  his 
wife.  One  circumstance  is,  the  time  the  grant  to  the  children  was  to  take 
effect  in  possession,  and  be  enjoyed  by  them ;  to  wit,  when  he  could  no 
longer  possess  and  enjoy  it,  himself  or  his  wife.  It  [233]  cannot  reason- 
ably be  presumed  that  he  intended  to  turn  himself  and  his  wife  out  of 
doors  during  their  lives :  and  in  advanced  life  to  struggle  for  support,  or 
at  the  least  undergo  the  labor  and  fatigue  of  a  new  establishment.  An- 
other circumstance  shown  on  the  face  of  the  deed  giving  force  to  this 
reasoning,  is  that  the  premises  given  constitute  his  dwelling,  his  plantation ; 
and  it  does  not  appear  he  had  any  other.  Again,  the  whole  of  the  tract 
is  given,  no  part  is  reserved,  from  which  it  might  be  inferred  he  intended 
to  move.  Add  to  all  this  that  the  dispositions  of  his  deed,  particularly 
those  to  the  children,  are  such  as  to  contemplate  the  point  of  time  when  a 
final  disposition  of  property  is  made,  and  when  a  farewell  is  taken  to  all 
worldly  things,  no  further  use  for  it  by  the  disposer  being  in  his  mind  be- 
yond the  period  then  in  view.  From  all  these  circumstances  combined,  the 
intent  seems  to  be  plain,  clear,  and  unequivocal :  the  law  is  that  where  the 
intent  is  apparent  in  the  deed  it  directs  the  limitation  of  the  uses.  .Lord 
Kenyon  on  the  above  case,  from  4  Term  Rep.  181,  seemed  inclined  to  go 
further  in  ascertaining  the  intention,  by  adverting  to  circumstances  beyond 
the  deed  and  subsequent  thereto.  Putting  this  limitation  then  into  legal 
order,  it  is  a  covenant  on  the  part  of  the  grantor  to  stand  seised  to  the  use 
of  himself  for  life ;  then  to  the  use  of  his  wife  for  life,  and  then  to  the  use 
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of  his  children  in  fee ;  all  which  uses  are  executed  by  the  statute,  and  have 
become  legal  estates.     The  law,  then,  according  to  the  intent  apparent  in 
the  deed,  will  raise  the  uses  to  be  executed  ;  so  moulding  and  arranging 
them,  that  all  shall  be  converted  into  legal  estates  according  to  the  intent 
The  law  will  also  construe  the  instrument  to  be  of  that  denomination,  which 
will  admit  of  such  arrangement,  no  matter  what  the  parties  may  have  called 
it.     By  the  intermarriage  in  the  present  case,  between  Carter  and  the  widow, 
the  husband  became  entitled  to  the  wife's  estate  for  life  so  long  as  he  lived, 
[234]  and  that  continued.    And  by  the  judgments  and  executions  against 
the  husband  and  the  subsequent  conveyances  to  the  complainant  they  became 
vested  in  him  ;  and  that  the  residue  of  the  said  Mary's  estate  beyond  her 
husband's  life  belongs  to  herself.     And  it  is  to  be  taken  upon  this  bill  that 
both  she  and  her  husband  are  yet  living.     The  estate  of  the  complainant  is 
then  yet  continuing,  and,  as  to  thirty  .acres,  will  continue  as  long  as  she 
lives,  unless  sooner  determined  by  some  act  in  law  amounting  to  a  forfeiture. 
On  the  second  ground  of  demurrer    the  complainant  alleges  that  the 
defendant  claiming  one-half  of  the  lands  in  fee  by  purchase,  from  two  of  the 
children,  hath  entered  on  part  of  them  and  taken  possession,  cut  down  a 
quantity  of  timber  and  carried  it  away.     For  this  the  complainant  wishes  him 
to  account,  and  in  some  cases  such  accounts  under  some  circumstances  have 
been  decreed.   1  Bro.  Ch.  C.  194;  3  Bro.  Ch.  C.  37.  These  cases  have  not 
been  laid  before  us,  they  must  however  have  been  decided,  where  either  the 
title  of  the  complainant  was  admitted  or  had  been  established  in  a  trial 
at  law.    A  court  of  law  is  the  proper  forum  for  the  examination  and  es- 
tablishment of  a  legal  title.     Not  a  court  of  equity,  which  is  conversant 
only  with  equitable  titles,  which  courts  of  law  do  not  meddle  with.    The 
supposed  equitable  nature  of  the  complainant's  title  is  the  foundation  of 
this  bill,  and  that  fails  when  this  court  is  of  opinion,  as  it  clearly  is,  that 
his  estate  is  a  legal,  not  an  equitable  one.  When  he  shall  have  sued  at  law, 
and  shall  have  overcome  all  opposition,  then  we  shall  be  able  to  see  wheth- 
er he  is  entitled  to  satisfaction  for  this  timber  so  far  as  his  interest  extend- 
ed.   But  is  it  right  to  order  the  defendant  to  answer  as  to  timber  cut, 
when  we  do  not  know  that  he  will  be  sued  at  law  by  ejectment,  or,  if  sued, 
what  will  be  the  event     Who  can  tell  at  this  stage  of  the  business  what 
releases,  antecedent  conveyances,  or  other  defences  he  may  have  ?     Shall 
we  before  he  has  had  an  opportunity  to  produce  [235]  them,  and  have 
them  brought  to  the  legal  standard,  proceed  as  if  all  had  been  already  in- 
vestigated and  settled  ?    If  we  do  so  we  may  have  to  retrace  our  steps 
after  progressing  far  in  the  cause,  when  it  may  eventually  be  discovered 
that,  for  some  reason  not  perceived  by  this  court,  the  title  of  the  complain- 
ant may  be  overset     Of  what  use  will  it  be  to  retain  the  cause  at  this 
stage  of  it  until  after  a  trial  in  ejectment  ?     Should  any  difficulty  arise 
not  now  anticipated,  as  to  the  timber,  then  it  will  be  time  enough  to  take 
an  account  upon  a  bill  filed  for  that  purpose.     The  bill  ought  not  to  be  re- 
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tained  upon  a  mere  possibility  that  snch  difficulties  may  arise.     See  1 
Atkyns,  524 ;  1  Ves.  232,  521 ;  2  C.  D.  Chancery,  2  A,  2. 

Therefore  let  the  demurrer  be  sustained,  and  the  bill  be  dismissed  with 
costs. 


Carthage.   Deoember  Term»  1817. 

SAMPSON  WILLIAMS,  EXECUTOR  OF  PETER  TURNEY,  DE- 
CEASED, V.  ANDREW  GREER'S  ADMINISTRATORS. 

After  a  party  has  filed  a  certiorari,  in  lien  of  an  appeal,  which  has  heen  dismissed,  he  cannot 
have  another  certiorari  for  any  matter  which  might  have  been  inserted  in  the  first  petition, 
nor  at  all  unless  supported  by  some  extraordinary  circumstances.  [A.cc.  Welsh  v.  Har- 
man,  8  Y.  108;  Code,  3128;  Stuart  v.  Hall,  2  Tenn.  182;  Trigg  v.  Boyce,  4  Hay.  100.] 

Whenever  fi^m  the  nature  of  the  proceedings,  as  in  case  of  judgment  by  motion  without 
notice  or  appearance,  a  personal  representative  has  had  no  opportunify  of  pleading  fully 
administered,  he  may  rely  upon  that  plea  in  proceedings  to  charge  him  de  bonis  prcprns, 
[Ace.  White  v.  ArchbiU,  2  Sn.  596,  citing  this  case;  2  Y.  802;  5  Hum.  428.] 

Notice  of  suit  commenced  against  him  need  not  be  given  by  a  surety  to  his  principal ;  for  the 
contract  implied  by  law  between  them  is,  that  the  surety  shall  be  absolutely  indemnified, 
not  upon  condition  that  he  give  notice  of  suit.  [Ace.  Newnan  v.  Campbell,  M.  &  Y.  65, 
citing  this  case.] 

If  the  surety  confess,  or  allow  judgment  to  be  taken  for  too  much,  or  there  be  any  other  new 
fact  material  to  the  interest  of  the  principal,  these  may  be  brought  into  examination  by 
stating  them  in  a  petition  for  a  certiorari. 

If  the  first  certiorari  be  dismissed,  and,  upon  a  second  certiorari  improperly  allowed,  the  cause 
be  tried  de  novo,  it  will  not  lie  in  the  mouth  of  the  petitioner  to  allege  these  proceedings, 
nor  any  act  of  the  Court  therein  for  error,  but  the  Court  rendering  such  judgment  as  the 
Circuit  Court  ought  to  have  given,  will  reverse  the  judgment  refusing  to  dismiss  this 
certiorari,  and  affirm  the  judgment  dismissing  the  first  certiorari,  [Code,  3167;  Gilbert 
0.  Driver,  8  Head,  468.    And  see  editor^s  note  to  Suggs  v.  Suggs,  1  T.  2.] 

Roane  J.,  delivered  the  opinion  of  himself  and  Haywood,  J. — Per 
Ourtam.  At  June  sessions,  1810,  of  Smith  County  Court,  Andrew  Greer 
recovered  judgment  on  motion  against  Sampson  Williams,  executor  of 
Peter  Tumey,  deceased.  The  entry  of  the  judgment  recited  that,  "  and  it 
appearing  to  the  Court  that  judgment  has  been  obtained  in  this  court  by 
Frederick  Uhls  against  Andrew  Greer,  as  security  of  Peter  Turney 
deceased,  on  a  bond  for  $500,  and  $50  damages,  and  that  said  Greer  has 
paid  the  judgment  in  full  with  $5.25  interest  thereon,  and  $8.01^  costs ; 
[236]  it  is  therefore  considered  by  this  court,''  &c.,  the  judgment  was 
entered  for  $363.26^  to  be  levied  off  the  goods  and  chattels,  lands  and 
tenements,  of  the  deceased  in  his  hands  to  be  administered.  In  August, 
1810,  S.  Williams  obtained  a  writ  of  certiorari  to  remove  the  cause  to  the 
Circuit  Court,  and  in  his  petition  stated  three  reasons :  First,  that  the  exe- 
cution had  issued  against  the  heirs  of  Peter  Turney  on  a  judgment  against 
the  executor,  and  had  been  levied  on  their  land  without  any  scire  facias 
against  said  heirs.  Secondly,  that  the  covenants  contained  in  the  condi- 
tion of  the  bond  which  Turney  and  Greer  had  executed  were  not  broken. 
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Thirdly,  that  Williams,  the  executor,  was  not  notified  of  the  suit  against 
Greer.  Fourthly,  that  judgment  against  Greer  was  entered  without 
defence. 

On  the  return  of  the  proceedings,  the  Court,  having  heard  the  aUegationa 
of  the  parties,  ordered  that  the  certiorari  be  dismissed. 

Shortly  after  this  certiorari  was  dismissed,  Sampson  Williams  procured 
a  second  certiorari  to  be  issued,  returnable  to  March  term,  1811,  which 
was  founded  on  a  petition  stating  that  the  bond  on  which  the  judgment 
against  Greer  was  entered  was  not  proved  and  recorded,  and  that  no  legal 
demand  had  been  made  on  it  of  the  executor  of  Turney.  Secondly,  that 
Greer  withdrew  his  pleas  to  the  action,  and  confessed  judgment  for  $50 
more  than  the  land  was  worth.  Thirdly,  that  Greer  had  not  paid  the  judg- 
ment recovered  against  him.  Fourthly,  that  no  notice  had  been  given  to 
him  (Williams)  of  the  motion  made  by  Greer  for  judgment.  Fifthly,  that 
Greer  was  not  entitled  to  recover  against  him,  nor  could  he  legsuly  recover 
without  the  intervention  and  verdict  of  a  jury. 

At  March  term,  1811,  a  rule  was  entered  to  show  cause  why  the  certu 
orari  should  not  be  dismissed,  and  reasons  were  filed.  The  first  was 
because  another  petition  containing  the  same  matter  was  before  granted 
[237]  and  dismissed  on  the  merits.  Secondly,  for  all  the  reasons  filed  for 
the  dismission  of  the  former  petition. 

The  Court  overruled  the  motion,  and  directed  a  new  trial. 

At  August  term,  1813,  the  defendant,  Williams,  moved  to  quash  the 
proceedings  of  the  County  Court,  which  was  refused. 

At  March  term,  1815,  a  jury  was  impanelled  to  try  certain  facts  sub- 
mitted to  them  by  the  Court,  and  found :  First,  that  Andrew  Greer  was 
security  for  Peter  Turney  on  the  bond.  Secondly,  that  he  has  paid  the 
full  amount  of  the  jqdgment  recovered.  Thirdly,  that  S.  Williams  has  not 
fully  administered,  but  has  yet  in  his  hands  unadministered  $589.54. 

The  Court  gave  judgment  for  $300,  the  judgment  of  the  County  Court, 
with  interest  from  the  date,  and  costs  to  be  levied,  &c. 

Two  bills  of  exceptions  are  filed  in  the  cause.  The  first  for  a  refusal  by 
the  Court  to  grant  a  continuance  of  the  cause  on  an  affidavit  stating  that 
two  material  witnesses  were  absent,  one  of  whom  could  prove  the  price 
which  Turney  received  for  the  land. 

The  other  that  the  executor  had  advertised,  as  the  law  directs,  more  than 
two  years  before  the  suit  was  commenced  by  Uhls  against  Greer.  The 
bill  of  exceptions  states  that  the  continuance  was  refused  because  it  was 
the  fourth  application.  Another  reason  might  have  been  added,  that  the 
testimony  would  not  have  been  material.  The  price  given  for  the  land  is 
not  the  criterion  of  damages,  but  the  value  at  the  time  the  covenant  is 
broken  with  interest.  The  proof  of  advertising  would  not  have  availed 
any  thing.  Greer's  right  to  indemnity  did  not  accrue  till  be  paid  the 
money ;  and  Uhls  was  not  bound  to  take  any  notice  of  it. 
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The  second  bill  of  exceptions  states  in  substance  that  the  plaintiff,  Greer, 
produced  the  record  of  the  judgment  recovered  by  Uhls  and  the  bond  on 
which  [238]  judgment  was  given,  and  prayed  the  Court  to  impanel  a 
jury  to  inquire  whether  he,  Greer,  was  not  surety  for  Tumey.  This  was 
objected  to :  First,  because  the  bond  had  not  been  recorded,  and  a  demand 
made  for  a  conveyance  before  the  commencement  of  the  suit  against  Greer 
or  this  suit  Secondly,  because  Greer  was  not  legally  bound  in  said  bond, 
and  had  failed  to  defend  himself  in  the  action.  These  objections  were 
overruled.  The  defendant,  Williams,  then  moved  the  Court  to  cause  the 
jury  to  inquire:  First,  whether  the  defendant  has  fully  administered. 
Secondly,  whether  the  recovery  by  Uhls  against  Greer  was  not  by  collu- 
sion and  fraud.  Thirdly,  whether  Williams,  as  executor,  had  not  adver- 
tised, as  the  law  directs,  at  least  two  years  before  the  suit  brought  against 
Greer.  The  Court  refused  to  direct  an  inquiry  on  the  two  last  points,  and 
to  these  opinions  the  defendant  excepted.  In  the  bond  referred  to  in  the 
bill  of  exceptions,  dated  the  dOth  of  January,  1802,  Turney  bound  himself, 
his  heirs,  &c.,  to  H.  M'Elvey,  in  a  penalty  of  $300,  to  make  a  good  title 
for  one  hundred  acres  of  land,  describing  it,  as  soon  as  a  grant  could  be 
obtained  for  it.  Greer  is  not  named  in  the  body  of  the  bond  or  condition ; 
but  it  is  signed  and  sealed  by  him  and  Peter  Tumey,  and  assigned  by 
M'Elvey  to  Uhls,  who  commenced  an  action  of  debt  on  the  penalty  in  June, 
1809,  against  Greer.  He  craved  oyer,  and  by  his  attorney  pleaded  cov- 
enants performed,  and  afterwards  at  March  sessions,  1810,  came  the  parties 
by  their  attorneys,  and  the  defendant  by  his  attorney,  relinquishing  his 
former  plea,  acknowledged  the  plaintiff's  action  against  him.  It  is  there- 
fore considered  by  the  Court  that  the  plaintiff  recover,  &c 

Two  objections  are  here  made  to  proceeding  in  the  trial :  that  Greer 
was  not  legally  bound  in  the  bond,  and  did  not  defend  himself;  and  that 
the  bond  was  not  recorded  and  a  demand  made  before  the  commencement 
of  the  suit 

[239]  Though  Greer's  name  is  not  mentioned  in  the  bond,  yet  he 
signed,  sealed,  aii6  delivered  it,  and  must  be  considered  as  bound  thereby. 
5  Mass.  Term  Rep.  538,  and  the  authorities  there  cited.  Besides,  he  was 
considered  as  an  obligor  in  both  the  petitions  for  a  cettiorari.  As  far  as 
the  rights  of  the  obligees  are  concerned,  every  obligor  is  considered  as  a 
principal  to  the  full  extent  of  his  obligation.  The  obligee  may  proceed 
against  any  one  of  the  obligors,  and  recover  from  him  the  whole  amount 
to  which  he  is  entitled.  It  is  only  between  the  obligors  that  the  question 
can  arise,  who  is  principal  or  only  surety. 

The  Act  of  1794,  c.  5,  which  requires  bonds  for  the  conveyance  of  lands 
to  be  recorded,  a  copy  to  be  produced  to  the  executor  of  a  deceased  obligee, 
and  a  demand  and  refusal  or  failing  on  the  part  of  the  executor  to  convey 
before  the  personal  estate  of  the  deceased  shall  be  charged,  ought  not,  and 
it  is  believed  does  not,  impair  the  right  of  the  obligee  to  proceed  against 
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the  obligor  who  is  living.  The  bond  need  not  be  recorded  except  as 
between  the  obligee  and  executor  or  administrator  of  the  principal  obligor. 
It  need  not  be  recorded  as  between  the  obligee  and  living  co-obligor.  In 
the  former  case  it  is  required  only  for  the  information  of  executors,  who 
otherwise  could  not  so  well  ascertain  the  genuineness  of  the  bond  and  to 
Ornish  him  with  an  unexceptionable  voucher  on  settlement.  But  informa- 
tion of  this  kind  is  not  necessary  for  one  who  is  chai^d  as  obligor,  for  he 
knows  as  well  without  the  information  as  with  it  whether  it  be  a  genuine 
instrument  or  not. 

The  remedy  by  motion,  pursuant  to  the  Act  of  1801,  c.  15,  will  extend, 
by  the  general  expressions  used  in  the  act,  to  all  bonds  without  exception, 
—  not  to  bonds  for  money  only,  —  and  includes  the  bond  in  question. 
The  Act  of  1809,  c.  69,  directs  a  jury  to  be  impanelled  to  inquire  concerning 
the  suretyship,  but  [240]  it  is  only  necessary  when  that  £ict  is  not 
apparent  on  the  face  of  the  bond. 

Since  the  Act  of  1801,  the  Court  will  not  permit  a  surety  to  confess 
judgment,  whether  he  intend  to  proceed  against  the  principal  at  common 
law  or  under  that  act,  if  the  principal  in  court  offer  to  defend  and  tender 
sufficient  counter  security.  If  such  offer  be  not  made,  he  is  not  obliged  to 
defend  since  the  act  any  more  than  before.  And  indeed  he  stands  exactly 
as  before  if  such  offer  be  not  made.  Before  the  act,  he  might  pay  without 
suit,  and  recover  over  against  his  principal.  But  if  he  paid  too  much,  or 
confessed  judgment  for  more  than  was  legally  due,  he  could  recover  only 
for  so  much  as  was  legally  due.  Notice  of  a  suit  need  not  be  given  by  a 
party  to  his  principal,  or  to  the  executor,  for  the  contract  is  implied  by  law 
between  them  that  the  surety  shall  be  absolutely  indemnified ;  not  upon 
condition  that  he  give  notice  of  the  suit  commenced  against  him.  The 
principal  has  notice  enough  when  he  is  apprised  that  the  bond  is  not  satis- 
fied by  himself.  What  if  the  principal  or  his  executor  be  out  of  the  State, 
must  the  surety  be  without  remedy  because  he  has  not  been  able  to  give 
notice  before  judgment  against  himself?  The  obligee  is  not  bound  to  wait 
a  moment. 

The  surety,  under  the  Act  of  1801,  need  not  give  notice  of  his  motion  for 
judgment.  The  act  requires  no  more  than  a  motion  in  the  same  court 
where  judgment  is  rendered  against  him,  or  the  production  of  the  record 
when  his  motion  is  made  in  another  courU  The  defendant  to  the  motion 
for  judgment  may  indeed  be  estopped  by  a  citation  in  the  original  suit. 
Without  such  notice,  he  is  not  precluded  from  alleging  every  material  fact, 
either  under  this  act  or  at  the  common  law.  If  judgment  be  taken  on 
motion  against  an  executor  who  has  fully  administered,  that  may  be  shown 
on  the  set,  fa,  to  charge  the  executor  de  bonis  proprits, 

[241]  For  a  matter  already  acted  on,  and  appearing  of  record,  a  writ 
of  error  would  be  the  proper  remedy. 

If,  without  notice,  the  original  judgment  be  confessed,  and  be  for  too 
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much,  or  there  be  any  other  new  fact,  material,  alleged  by  the  defendant  to 
the  motion,  these  may  be  brought  into  examination  by  stating  them  in  a 
petition  for  a  certiorari^  and  on  a  motion  to  dismiss ;  the  Court,  in  order  to 
discover  whether  an  inquiry  be  necessary  or  not,  would  on  affidavits  ascer- 
tain the  probability  of  their  existence,  and  thereupon  direct  a  more  solemn 
inquiry,  to  the  end  that  such  material  facts  might  be  finally  established. 
The  defendant  would  then  have  the  same  advantage  he  would  have  had  by 
virtue  of  the  motion.  If,  afler  hearing  affidavits  concerning  these  allega- 
tions, the  Court  dismiss  the  certiorari^  that  ought  to  be  taken  as  conclusive 
proof  of  their  non-existence.  Had  he  appeared  in  opposition  to  the  motion 
for  judgment  when  made,  the  Court  would  have  heard  his  allegations  in  a 
form  not  much  more  solemn  than  they  are  now  heard  upon  the  motion  to 
dismiss  the  certiorari.  As  to  any  antecedent  facts  which  might  have  been 
stated  in  the  same  petition,  these,  too,  ought  to  be  excluded  from  further 
investigation,  unless  perhaps  under  some  very  special  circumstances ;  other- 
wise new  facts  which  were  known,  or  might  have  been  known,  might  be 
alleged  ad  infinitum  as  new  causes  for  further  certtoraris,  and  the  protrac- 
tion of  controversies  be  rendered  endless.  Every  second  certiorari^  there- 
fore, is  void,  unless  supported  by  some  extraordinary  circumstance,  which 
this  is  not  The  second  certiorari,  and  all  the  proceedings  consequent  on 
it,  are  illegal  and  erroneous.  But  to  what  point  does  this  lead  us  ?  Can 
Williams,  the  plaintiff,  here  assign  that  for  error  which  is  for  his  own 
advantage,  and  has  been  done  at  his  instance  ?  He  cannot.  One  of  the 
errors  assigned  by  him  is  a  refusal  to  inquire  into  the  issue  tendered,  of 
fraud  and  collusion  between  Greer  and  Uhls,  the  assignee  of  the  [242] 
bond.  We  incline  to  the  opinion  that  the  Court  ought  to  have  permitted, 
and  to  have  directed,  this  issue  to  be  tried  had  the  cause  been  properly 
brought  up.  What  then  ?  Shall  we  reverse  this  judgment  and  remand 
the  cause  for  a  new  trial,  when  we  are  satisfied,  by  inspecting  the  record, 
that  neither  this  nor  any  other  fact  ought  to  have  been  tried  on  this  second 
certiorari  f  Should  we  now  send  it  back,  and  a  judgment  be  rendered 
against  Greer,  the  result  would  be  that  he  could  procure  the  whole  pro- 
ceedings on  the  second  certiorari  to  be  reversed.  Such  judgment  must 
now  be  given  by  this  court  as  the  Circuit  Court  ought  to  have  given. 

Let  all  the  proceedings  on  the  second  certiorari  be  set  aside,  and  the 
judgment  of  the  Circuit  Court  refusing  to  dismiss  this  certiorari  be 
reversed.  And  let  the  former  judgment  to  dismiss  the  first  certiorari  be 
affirmed. 
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Carthage,   December  Tenxiy  1817. 

SOLOMON   GEORGE  AND  WILLIAM   HENSHAW  v.  JAMES 

LEWIS,   CHAIRMAN,  &c. 

It  is  not  a  good  ground  of  demurrer  to  a  declaration  on  bond,  that  tlie  bond  is  alleged  to  be 
executed  by  the  defendant,  when,  upon  oyer,  it  appears  that  it  is  signed  in  the  name  of 
the  principal  by  a  third  person  as  attorney  in  fact.    [See  Gratz  v.  Stump,  Cooke,  494.] 

The  only  way  of  questioning  the  authority  of  the  attorney  is  by  the  plea  of  non  ett  /actmn. 

In  Error,  — Per  Ouriam,'  James  Lewis,  chairman  of  the  board  of  trus- 
tees for  Carrick  Academy,  brought  an  action  of  debt  against  George  and 
Henshaw  in  the  Grcuit  Court  of  Franklin  county.  The  declaration  is  in 
the  usual  form,  not  stating  that  S.  George  signed  the  bond  by  attorney. 
The  defendant  craved  oyer  of  the  bond,  which  is  set  forth  in  the  record, 
and  it  is  stated  therein  that  Solomon  George,  by  Phoebe  George  and  W. 
Henshaw,  are  bound,  &c.  The  condition  sets  forth,  that  S.  George,  by 
Phoebe  George,  had  rented  thirty-six  acres  of  school  land,  and  on  certain 
conditions,  by  him  to  be  performed,  the  [243]  bond  to  be  void.  It  is 
signed  thus :  Solomon  George,  seal,  by  Phoebe  Greorge,  William  Henshaw, 
seal. 

The  defendant  demurred,  and  as  causes  of  demurrer  stated:  First, 
because,  by  the  plaintiff's  own  showing,  the  writing  obligatory  declared  on 
is  not  signed  or  sealed  by  S.  George,  or  any  person  legally  authorized  by 
him.  Secondly,  he  does  not  show  that  Phoebe  George  was  authorized  to 
sign  for  Solomon.  Thirdly,  because  he  does  not  show  she  was  authorized 
to  rent  the  land  for  Soloman.  Fourthly,  a  variance  between  the  writing 
declared  on  and  that  produced.  In  the  former,  he  is  charged  as  liable  by 
his  own  act  In  the  latter,  by  the  act  of  Phoebe  Greorge,  if  liable  at  all. 
Fifthly,  the  defendant,  Henshaw,  is  not  liable,  being  joined  with  parties 
not  bound  by  the  contract.  Sixthly,  the  declaration  is  informal  and  unsub- 
stantial.  The  demarrer  was  overruled,  a  writ  of  inquiry  was  awarded, 
and  a  jury  at  the  next  term  assessed  damages  to  $200.  Judgment  was 
rendered  for  the  debt  in  the  declaration  mentioned,  to  be  discharged  by 
the  payment  of  $200,  the  damages  assessed  by  the  jury.  The  defendant 
prayed  a  writ  of  error,  and  assigned  for  error  the  same  causes  as  set  forth 
in  his  demurrer. 

A  bond  upon  oyer  becomes  part  of  the  declaration,  1  Saund.  817 ;  Doug. 
476,  477,  8d  edition ;  Carthew.  513 ;  6  Mod.  27,  237,  and  then,  if  it  show 
a  good  cause  of  action,  it  must  be  denied  or  avoided.  For  if  the  defendant 
demur,  which  confesses  the  declaration,  judgment  must  be  for  the  plaintiff. 
Upon  oyer  had,  the  defendant  is  apprised  fully  of  the  mode  of  execution 
intended  to  be  established  by  proof,  and  can  no  longer  complain  of  uncer- 
tainty or  variance,  having  before  him  the  very  instrument  verbatim*  It 
shows  an  execution  by  A.  B.  as  attorney  for  G.  D.,  and  enables  him  to  call 
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in  question  the  authority  given  to  the  attorney  upon  turn  est  factum.  Then 
here  the  demurrer  is  bad,  for  upon  the  whole  declaration,  including  [244] 
the  bond  and  condition  set  out  upon  oyer,  it  is  plain  that  there  is  a  debt 
due  and  unpaid.  The  declaration  then  also  shows  lands  rented  to  Gleorge 
through  the  agency  of  Phoebe,  which  fact  will  also  stand  or  fall  by  the  plea 
of  non  est  factum  J  for  the  writing  states  that  fact,  and  if  genuine  proves  it 
undeniably.  And  there  is  no  variance ;  for  the  former  part  of  the  declara- 
tion is  explained  by  the  latter  part  containing  the  bond  set  out  verbatim. 
At  first  it  is  a  bond  executed  by  A.  B.,  at  last  by  A.  B.  by  his  attorney ; 
reducing  to  a  certainty  that  which  was  before 'doubtful  as  to  the  mode  of 
execution.  Henshaw,  on  this  view  of  the  case,  is  joined  with  parties  liable. 
The  contrary  supposition  is  incorrect.  Here  is  a  substantial  declaration, 
and  after  a  general  demurrer  the  Court  is  bound  not  to  regard  formalities. 
Affirm  the  judgment  of  the  Circuit  Court, 


Carthage.    December  Term^  1817. 
PATRICK  DARBY'S   LESSEE  v.  ANGLIN  AND  WILLIAMS. 

A  gnardian  ad  litem  cannot  apply  for  a  sale  of  the  infknt's  inheritance  under  1789, 89, 6  (Code, 
251&-2519).  [See  Darby's  Lessee  v.  Russell,  6  Hay.  162;  Darby's  Lessee  v.  McCarrol,  6 
Hay.  286,  298,  citing  this  case.] 

Per  Curiam.  The  facts  agreed  in  this  case,  in  sabstance,  are  that  a  grant 
issued  for  the  land  in  dispute  to  John  Elliot,  dated  the  18th  of  May,  1789. 
That  he  was  killed  by  the  Indians  on  the  12th  of  May,  1789,  leaving 
George  S.  Elliot  his  only  son  and  heir-at-law,  who,  in  January,  1816,  sold 
and  conveyed  the  same  land  to  Patrick  Darby,  the  lessor  of  the  plaintiff. 
In  January,  1790,  administration  of  the  estate  of  John  Elliot,  deceased, 
was  granted  by  the  Court  of  Pleas  and  Quarter  Sessions  for  the  county 
of  Tennessee,  where  he  resided  at  the  time  of  his  death,  to  George  Old- 
ham and  Daniel  Johnston,  who  gave  bond  and  sureties  as  the  law  directs, 
and  [245]  entered  on  their  administration.  James  Elliot  instituted  an 
action  against  the  administrators.  At  the  return  term,  the  administrators 
pleaded  that  they  had  folly  administered.  At  July  term,  1791,  the  jury 
found  for  the  plaintiff,  and  assessed  his  damages  to  £163  16«.  At  the 
April  term  of  this  court,  the  letters  of  administration  granted  to  Oldham 
and  Johnston  were  duly  repealed,  and  administration  was  granted  to  Tilpha 
Elliot,  the  widow  of  the  deceased,  who  took  on  herself  the  administration. 
And,  at  the  same  term,  the  Court  appointed  her  guardian  to  her  infant  son, 
Greorge  S.  Elliot,  and  daughter,  Tilpha  Elliot.  She  gave  bond  and  sure- 
ties, and  entered  on  her  said  guardianship.  Shortly  after  her  appointment 
as  administratrix,  Robert  Nelson  instituted  an  action  against  her.    She 
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pleaded  fully  administered,  and  covenants  performed.  In  October,  I79I9 
a  jury  found  for  the  plaintiff  £41  12«.  In  April,  1792,  the  Court  ordered 
that  George  Neville  be  appointed  guardian  to  Greorge  S.  Elliot  for  the 
special  purpose  of  receiving  service  of  two  scire  facias:  one  at  the  instance 
of  James  Elliot;  the  other  at  the  instance  of  Robert  Nelson  against 
George  S.  Elliot  as  heir-at-law  of  John  Elliot,  deceased,  to  show  cause,  if 
any  he  had,  why  execution  should  not  be  had  of  the  real  estate  of  the 
deceased  in  his  hands,  and  that  he  be  vested  with  full  power  to  defend  the 
same.  Scire  facias  were  issued  and  were  made  known,  and  judgments 
entered  thereon  in  April  term  in  the  year  1793.  The  Court  ordered  that 
two  tracts  of  land  be  condemned  for  the  use  of  James  Elliot  and  Robert 
Nelson,  and  that  writs  of  feri  facias  issue  to  sell  said  tracts  of  land.  At 
July  term,  1793,  the  following  order  was  made :  ^  George  Neville,  Esquire, 
guardian  to  George  S.  Elliot,  comes  into  court,  and  prays  an  order  of  sale 
for  two  tracts  of  land  lying  in  Sumner  county  to  discharge  debts  hanging 
over  said  estate,  —  320  acres  on  Station  Camp,  and  640  acres  on  [246] 
Cedar  Lick,  —  which  is  granted ;  and  ordered  that  the  derk  issue  an  order 
to  the  sheriff  of  Sumner  county  for  that  purpose."  At  October  term,  1793, 
which  was  afler  the  sale  hereinafter  mentioned,  it  was  ordered  that  execu- 
tion issue  against  the  real  estate  of  John  Elliot,  deceased,  to  satisfy  the 
remaining  part  of  three  judgments  recovered  by  James  Elliot,  Robert 
Weakly,  and  Robert  Nelson,  against  the  heirs  of  John  Elliot,  deceased. 
The  clerk  issued  the  order  of  July,  1793,  to  the  sheriff  of  Sumner  county, 
directing  him  to  sell  said  tracts  of  land,  by  virtue  of  which  order  the 
sheriff  of  Sumner  county  did  sell  both  tracts  on  the  day  of  September, 
1793.  That  Robert  Nelson  was  the  highest  bidder,  and  purchased  the 
land  now  in  controversy.  And  on  the  24th  of  October,  1793,  Greorge 
Neville,  as  special  guardian,  made  and  executed  a  deed  of  conveyance  to 
Robert  Nelson  for  the  said  tract  of  land.  The  defendants  daim  by  a  reg- 
ular chain  of  conveyances  from  Robert  Nelson,  and  are  in  possession. 
The  grant,  and  all  the  deeds  on  both  sides,  are  admitted  to  be  duly  regis- 
tered. Tilpha  Elliot,  who  was  appointed  guardian  to  George  S.  Elliot, 
was  living  in  the  county  of  Tennessee,  and  acting  as  guardian,  at  the  time 
George  Neville  was  appointed  special  guardian,  and  when  these  proceed- 
ings took  place ;  she  never  was  removed  from  her  guardianship  by  any 
order  of  court,  but  continued  to  act  as  such  till  George  S.  Elliot  attained 
the  age  of  twenty-one  years,  which  was  in  the  year  1809. 

These  are  the  material  facts  upon  which  the  judgment  of  the  Court  is 
to  be  founded.  And  the  question  upon  them  is,  not  as  to  the  powers  of  a 
court  of  pleas  and  quarter  sessions  to  appoint  guardians,  nor  as  to  the 
powers  of  a  court  in  which  a  cause  is  depending,  to  appoint  a  guardian 
ad  litem, — for  they  may  do  so  if  the  standing  guardian  be  so  circumstanced 
that  he  cannot  defend  the  ward,  —  nor  as  to  the  continuance  of  his  powers, 
for  they  determine  at  the  end  of  the  suit  in  [247]  which  he  is  appointed: 
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but  the  question  is,  as  to  bis  right  to  apply  to  the  County  Court  for  a  sale 
of  the  ward's  inheritance  under  the  Act  of  1789,  c  39,  §  5.  Certainly, 
with  respect  to  a  guardian  ad  litems  be  ought  not  to  be  admitted  where 
there  is  a  standing  guardian  who  can  act.  For  the  latter  is  selected  by  the 
County  Court,  who  are  well  acquainted  with  the  persons  from  whom  the 
selections  are  to  be  made.  Whereas  the  Court  in  which  a  suit  may  be 
depending,  at  a  great  distance  perhaps  from  the  residence  of  the  ward, 
have  no  knowledge  at  all  of  the  person  best  qualified.  The  guardian  cui 
litem  considers  himself  appointed  pro  forma^  and  b  not  informed,  as  the 
standing  guardian  is,  either  of  the  circumstances  of  the  demand,  or  of  the 
assets  in  the  hands  of  the  admmistrator,  or  of  those  in  the  hands  of 
the  standing  guardian.  It  is  impoeeible  that  he  can  defend  for  the  minor 
with  the  sapae  advantages  that  the  standing  guardian  can.  His  duties  to 
the  ward  are  not  fastened  upon  him  by  bond  and  sureties  and  oath,  as  those 
of  the  other  guardian  are ;  nor  can  he  be  so  readily  convicted  of  inatten-  , 
tion  and  carelessness  in  neglecting  or  misconducting  the  defence  committed 
to  his  charge. 

It  was  well  said  by  Judge  Moore,  in  2  Hay.  74,  let  the  bar  take  notice 
that  guardians  ad  litem  shall  not  for  the  future  be  strangers  appointed  by 
the  Court  in  which  a  suit  depends.  If  the  suit  be  misconducted,  what  rem- 
edy has  the  minor  against  the  stranger  appointed  to  be  his  defender  ?  No 
bond  or  sureties  or  responsible  estate  has  he  out  of  which  satisfaction  can 
come  to  make  whole  the  injured  ward.  In  general,  such  persons  are  ap- 
pointed guardians  by  the  County  Court  as  are  of  kin  to  the  minor,  and  are 
influenced  either  by  their  family  pride,  or  expectation  of  future  succession 
to  prevent  the  diminution  of  the  ward's  estate  by  unjust  exactions.  All 
these  advantages  are  thrown  away  by  the  appointment  of  a  guardian  ad 
litem.  He  ought  never  to  be  appointed  but  in  cases  of  [248]  extreme 
necessity.  It  can  only  be  said  of  him,  th^t  he  is  perhaps  better  than  no 
guardian  at  all,  and  indeed  oftentimes  that  sentiment  would  be  very  prob- 
lematical. But  when  we  proceed  further  still,  and  ask  the  question,  shall 
the  Court  listen  to  a  stranger  applying  in  place  of  the  guardian  for  the  sale 
of  the  ward's  estate?  we  must  look  at  the  Act  of  1789,  c  39,  §  5,  in  these 
words  : ''  That  when  any  guardian  shall  have  notice  of  any  debt  or  demand 
against  the  estate  of  his  or  her  ward,  he  or  she  may  apply  to  the  County 
Court  where  such  guardianship  was  granted,  for  an  order  to  sell  so  much  of 
the  personal  or  real  estate  of  such  ward  as  may  be  sufficient  to  discharge 
such  debt  or  demand,  and  such  order  of  the  Court  shall  particularly  specify 
what  property  may  be  sold,  and  such  property  shall  be  sold  on  the  same 
credit  and  under  the  same  regulations  as  property  sold  by  executors  or 
administrators  is  or  may  be  by  law.  And  the  proceeds  of  such  sales  shall 
be  considered  as  assets  in  the  hands  of  the  guardian  for  the  benefit  of  cred- 
itors in  like  manner  as  assets  in  the  hands  of  an  administrator  or  executor   . 
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after  $ct.  fa.  as  by  the  act  directed.  And  the  same  proceedings  may  be  had 
against  such  guardian  with  respect  to  the  assets  aforesaid  as  might  be  had 
or  taken  against  an  executor  or  administrator  in  similar  cases,  provided, 
nevertheless,  that  no  execution  shall  be  levied  on  the  goods  or  chattels, 
lands  or  tenements,  of  any  minor  in  the  hands  of  his  guardian  until  twelve 
months  after  judgment  obtained  on  the  scire  facias  aforesaid,  nor  shall  exe- 
cution issue  leviable  as  aforesaid  at  any  time  but  on  motion  in  open  court** 
What  shall  we  say :  that  the  application  is  as  well  when  it  comes  from  a 
stranger  as  the  guardian  ?    Why  apply  to  the  County  Court  ?    Because 
they  are  presumed  to  know  somewhat  of  the  circumstances  of  the  estate ; 
at  least  to  possess  the  means  of  obtaining  correct  information  concerning  it. 
Why  is  the  application  to  come  from  the  guardian  ?   He  is  acquainted  with 
the  ward's  [249]  estate  both  real  and  personal,  has  given  an  inventory  of 
it,  and  knows  how  far  it  has  increased  or  diminished  since  his  appointment 
He  knows  the  probability  of  a  recovery  or  not,  for  he  has  been  led  to  con- 
verse and  inquire  upon  that  subject  by  means  of  the  character  he  has  some 
time  sustained.   He  also  is  liable  for  any  unnecessary  sale  caused  by  an  use- 
less application  to  the  Court     He  knows  the  value  of  the  assets  in  the 
hands  of  the  administrator,  and  can  come  to  an  exact  conclusion  with  re- 
spect to  the  existing  necessity  for  a  sale  or  not     For  these  and  other  con- 
siderations, the  law  directs  the  application  to  come  from  him.  Besides  this, 
the  money  is  to  be  received  by  him,  and  to  be  disposed  of  in  a  course  of 
legal  administration.     How  can  the  guardian  ad  litem  do  this,  having  no 
knowledge  of  any  demand  against  the  estate,  except  that  he  is  appointed  to 
contest  ?     Every  benefit  contemplated  by  the  law  is  lost  by  appointing  a 
stranger  to  selL    If  he  is  to  receive  the  money,  how  is  a  creditor  to  be  aat- 
isfied?    He  may  still  proceed  against  the  lawful  guardian,  and  compel 
another  sale  of  some  other  part  of  the  real  estate.     How  is  the  creditor  to 
obtain  judgment  against  the  stranger  ?     How  is  the  lawful  guardian  to  get 
out  of  his  hands  the  money  that  is  in  them  ?   How  is  that  money  to  be  con- 
sidered "as  assets  in  the  hands  of  the  lawful  guardian  ?    He  may  say  I  have 
no  assets,  they  are  in  the  hands  of  this  stranger,  taken  from  me  by  the  offi- 
cers of  the  law,  and  placed  in  his  hands.    Will  not  that  be  a  defence  for 
him  ?    What  shall  become  of  the  surplus  ?    And  if  the  stranger  be  unable 
to  refund,  whose  loss  shall  it  be  ?    In  case  of  a  lawful  guardian,  those  who 
appointed  are  liable  if  no  security,  or  insufficient  security,  be  taken.     Bat 
here  by  means  of  a  new  appointment  under  this  act  everybody  is  safe  from 
liability,  and  none  suffers  but  the  innocent  minor.     The  County  Court  have 
no  power  to  make  any  such  order,  but  upon  application  of  the  appointed 
guardian  ;  and  to  be  [250]  executed  by  him  alone,  standing  encircled  bj 
all  his  responsibilities,  none  of  them  furnished  with  excuses  by  the  interpo- 
sition of  a  stranger. 
The  order  in  this  case  was  wholly  void,  and  consequently  the  sale  under 
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it,  with  all  its  consequents.     Vide  3  Ba.  Ab.  Guardian  D.  in  notes,  2  Hay. 
74;  2  C.  D.  Chancery,  303,  304;  3  Burr.  436. 

Reverse  the  judgment  of  the  Circuit  Court,  and  remand  the  cause  to 
that  court  to  be  tried  de  novo. 


Carthage.    December  Term,  1817. 

JOHN  PAYTON,  SENIOR,  v.  WILLIAM  AND  ABRAHAM 

TRIGG. 

Droppiog  any  part  of  a  demand,  or  some  of  the  persons  mentioned  in  the  previous  part  of  the 
proceedings,  is  a  discontinuance,  yet  it  is  aided  by  statute  after  judgment  [Citing  82 
H.  VIII.  80;  4  &  6  Anne,  16.    And  see  Code,  2872-2874.] 

Thus,  if  the  writ  be  served  on  two,  and  only  one  be  declared  against,  this  is  a  discontinuance, 
of  which  the  party  declared  against  may  take  advantage  by  special  demurrer  for  a  vari- 
ance; but  he  cannot  move  in  arrest  of  judgment  on  that  ground,  for  the  objection  comes 
too  late  after  judgment    [But  see  Young  v.  Stringer,  6  Hay.  30.]  . 

But  a  plea  by  both  defendants  to  a  declaration  against  one  only,  is  a  plea  which,  as  it  re- 
introduces tbe  dismissed  defendant,  the  plaintiff  is  not  required  to  contest,  and  will  be 
stricken  out  on  motion. 

Per  Ouriam.  "William  Trigg  and  Abraham  Trigg  had  recovered  a  judg- 
ment in  the  County  Court  of  Sumner,  against  William  and  John  Bayee,  by 
attachment.  William  Bayee  removed  the  cause  by  certiorari  to  the  Cir- 
cuit Court.  John  Payton,  Sen.,  and  Richard  Bayee  were  his  sureties  on 
the  bond  for  the  certiorari,  which  was  afterwards  ^smissed  by  the  Court. 
This  is  an  action  of  debt  commenced  against  both  the  sureties  in  the  certio- 
rari bond.  The  writ  issued  the  6th  of  April,  1816,  and  was  executed  on 
both,  and  a  declaration  in  the  usual  form  was  filed  against  Payton  alone. 

Both  the  defendants  appeared  and  craved  oyer  of  the  writ,  declaration, 
and  bond,  and  also  of  the  condition ;  and  for  plea  say  that,  notwithstanding 
the  ctffftoran -mentioned  in  the  condition,  was  dismissed  at  April  term,  1815, 
of  the  Court  for  want  of  sufficient  matter  set  forth  to  maintain  tlm  same, 
yet  before  suing  out  the'  original  writ  in  his  cause ;  to  wit,  on  the  25th  of 
November,  1815,  another  certiorari  and  supersedecu  issued  to  stay  all  fur- 
ther proceedings  in  the  same  cause.  Which  last  mentioned  writ  of  [251] 
supersedeas  remained  in  said  court  undetermined  on  the  day  on  which  the 
original  writ  in  this  cause  issued.  All  which  they  are  ready  to  verify. 
Wherefore  they  pray  judgment,  whether  the  original  writ  ought  to  abate. 
On  the  argument  day  the  counsel  for  the  plaintiff  moved  the  Court  to  dis- 
allow the  plea  and  enter  judgment,  which  motion  was  sustained  by  the 
Court. 

At  the  next  term  the  defendant,  John  Payton,  having  failed  to  file  a  plea 
to  the  merits,  judgment  was  entered  against  him  for  $1,000,  the  pei41ty  of 
tbe  bond  of  which  the  plaintiff  released  $621.79. 

The  defendant  filed  reasons  in  arrest  of  judgment. 
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First,  that  the  writ  issued  against  Richard  Bayee  and  John  Payton,  and 
was  served  in  both,  and  the  declaration  is  against  John  Pajton  only.  Sec- 
ondly, because  there  is  a  variance  between  the  writ  and  declaration.  The 
reasons  in  arrest  of  judgment  were  overruled,  and  the  cause  was  removed 
to  .this  court  by  writ  of  error. 

Now  it  is  true  that  a  motion  to  arrest  judgment  comes  too  late  after 
judgment,  and  dropping  any  part  of  the  demand,  or  some  of  the  persons 
mentioned  in  any  previous  part  of  the  proceedings,  is  a  discontinuance,  yet 
that  is  aided  by  the  statute  32  H.  VIII.  c.  30,  and  4  &  5  Anne,  c.  16,  both 
as  to  judgments  entered  upon  verdicts  and  those  entered  upon  general  demur- 
rer, confession,  nan  dicit,  non  sum  tnformatus,  and  writ  of  inquiry. 

As  to  the  plea  in  abatement  by  the  two  defendants  served  with  process 
after  a  declaration  against  one  only,  the  plaintiff  was  not  bound  to  con- 
test with  the  one  not  declared  against;  and  of  course  not  bound  to 
receive  a  plea  in  which  that  one  was  a  party.  Since  the  facts  stated  in 
that  plea,  if  received,  must  either  be  admitted  or  denied  by  the  plaintiff, 
and  that  would  re-mtroduce  the  dismissed  defendant.  [252]  The  Court 
were  right  therefore  in  rejecting  that  plea.  The  defendant,  retained  in 
court  and  declared  against  by  the  plaintiff,  could  only  take  advantage  of 
dropping  the  other,  that  being  to  his  prejudice  both  as  to  the  defence 
which  now  he  is  called  upon  to  make  without  the  assistance  of  his  com- 
panion ;  and  also  as  to  the  recovery,  which,  if  effected,  he  will  now  have 
to  bear  alone.  The  defendant  declared  against,  however,  did  not  attempt 
to  complain  of  this  omission ;  and  the  case  is  no  more  than  this :  that  two 
are  sued  and  served  with  process,  one  only  declared  against,  and  judgment 
against  him  by  default.  Here  indeed  is  a  discontinuance,  but  not  fatal,  as 
it  would  have  been  on  special  demurrer  for  the  variance.  The  discontinu- 
ance is  now  helped,  and  we  must  proceed  as  if  the  party  against  whom 
judgment  was  rendered  had  been  originally  proceeded  against  alone.  Str. 
473,  5  C.  D.  Pleader,  E.  1,  F.  4,  Q.  3,  W.  2.  The  law  will  not  after  judg 
ment  help  him,  by  reversing  the  same  for  error  in  this  respect,  who  would 
not  help  himself  in  time  by  a  special  demurrer  for  the  variance.  It  is 
enough  that  the  opportunity  has  been  offered  to  save  himself  from  the 
inconvenience  of  being  proceeded  against  alone,  and  hath  not  been  used. 

Affirm  the  judgment  of  the  Circuit  Court, 


Carthage.    December  Term,  1817. 
JOHN  M'ADAMS  v.  WILLIAM  RENEY. 

In  slander,  the  words  laid  in  the  declaration  are  to  he  understood  in  their  common  and  nsnal 
acceptation,  and  as  those  to  whom  thej  were  addressed  understood  them.  [See  Magee  v. 
Stark,  1  Hum.  606;  Watson  v.  Nicholas,  6  H.  174;  Hale  v,  Hawkins,  6  Hum.  367.] 
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If  the  jniy  below,  in  such  case,  find  the  defendant  gnilty  generally,  it  establishes  the  fact  that 
the  words  were  spoken  as  laid  in  the  declaration,  maliciously,  and  with  intent  to  defame. 

But  if  the  juiy  find  the  defendant  guilty  of  speaking  the  words  specified  in  certain  counts,  it 
is  otherwise,  and  a  ventre  de  novo  must  be  ordered  to  cure  the  defect  in  the  finding. 

In  Error.  —  Per  Curiam.  This  is  an  action  of  slander  brought  by 
M' Adams  against  Reney.  The  declaration  commences  in  the  usaal  form, 
and  charges  that  the  defendant  did  falsely  and  maliciously  publish  and 
speak  of  and  concerning  [253]  the  plaintiff,  the  following  false,  scanda- 
lous, and  malicious  words ;  to  wit,  John  M' Adams  stole  Thomas  Graves's 
dollar.  Secondly,  he  (meaning  the  plaintiff)  took  up  your  dollar  (mean- 
ing Thomas  Graves's  dollar),  turned  his  face  from  the  company  and  put 
it  in  his  purse  (meaning  thereby  that  the  plaintiff  stole  Thomas  Graves's 
dollar).  Thirdly,  falsely  and  maliciously  spoke  the  following  false,  scan- 
dalous, and  malicious  words ;  to  wit,  John  M' Adams  took  Thomas  Graves's 
dollar  and  put  it  in  his  pocket  (meaning  thereby  that  the  plaintiff  was 
guilty  of  larceny).  Fourthly,  falsely  and  maliciously  spoke  the  following 
*^  false,  scandalous,  and  malicious  words ;  to  wit,  John  M' Adams  took  Thomas 
Graves's  dollar  off  the  table  and  put  it  in  his  purse. 

The  defendant  pleaded  not  guilty  ;  justification  and  the  statute  of  limita- 
tions. The  cause  was  heard  June  term,  1816.  ''The  jury,  on  oath,  say 
they  find  said  defendant  not  guilty  of  the  charge  in  manner  and  form  as  set 
forth  in  the  first  count  in  the  plaintiff's  declaration.  And  the  jurors  afore- 
said do  further  say  they  find  the  defendant  guilty  of  speaking  the  words 
specified  in  the  second,  third,  and  fourth  counts  in  said  declaration,  and  that 
said  defendant  was  not  justified  as  in  replying  said  plaintiff  hath  alleged, 
and  assess  his  damages  to  one  hundred  dollars  besides  his  costs." 

The  defendant  moved  an  arrest  of  judgment,  because,  first,  the  words 
charged  in  the  second,  third,  and  fourth  counts  are  not  actionable.  'Sec- 
ondly, there  is  no  colloquium  to  which  the  words  charged  to  have  been 
spoken  can  refer. 

The  Court  ordered  the  judgment  to  be  arrested,  and  the  plaintiff  prayed 
a  writ  of  error  to  this  court. 

The  words  laid  in  this  declaration  are  stated  to  have  been  maliciously 
and  publicly  spoken  with  intent  to  defame  and  injure  the  plaintiff  below. 
The  words  themselves  are  to  be  understood  in  their  [254]  common  and 
usual  acceptation,  and  as  those  to  whom  they  were  addressed  understood 
them.  We  adopt  the  reasoning  which  the  Court  unanimously  went  upon 
in  Cowp.  278,  where,  upon  not  guilty  pleaded,  the  jury  found  a  general 
verdict  for  the  plaintiff  with  £500  damages.  They  cited  and  relied  upon 
the  case  of  Ward  against  Reynolds,  in  which  case  the  Court  held  the  words 
to  be  actionable,  because  by  the  whole  frame  of  them  they  were  spoken  by 
way  of  imputation.  Lord  Chief  Justice  Parker  said,  '<  It  is  very  odd, 
that,  after  a  verdict,  a  court  of  justice  should  be  trying  whether  there  may 
not  be  a  possible  case  in  which  words  spoken  by  way  of  scandal  might  not 
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be  inDOoently  said,  whereas  if  that  were  in  trath  the  case  the  defendant 
might   have  justified,  or  the  verdict  woald    have    been   otherwise.     If 
innocently  spoken,  said  the  Court  in  the  case  reported  by  Cowper,  the 
jury  might  have  found  a  verdict  for  the  defendant,  but  they  have  put  a 
contrary  construction  upon  the  words  as  laid.     Now  apply  the  doctrine 
here  laid  down  to  the  present  case,  and  what  is  the  consequence  ?    If  the 
verdict  find  the  defendant  below  guilty  generally^  it  establishes  the  fact  that 
the  words  were  spoken  as  laid  in  the  declaration,  maUdoudy,  and  with  intent 
to  defame.     It  also  fixes  upon  them,  not  the  milder  sense  in  which  they 
might  have  been  spoken,  but  the  worse  one,  importing  the  crime  of  larceny. 
^^'He  took  M* Adams's  dollar  and  turned  from  the  company  and  put  it  in  his 
purse,"  might  mean  an  innocent  taking,  or  might  mean  what  they  in  com- 
mon parlance  import,  taking  it  thievishly.     The  jury  have  fixed  upon  them 
the  latter  sense.     They  are  therefore  defamatory  and  injurious.     And  afler 
all  this  is  established  by  a  solenm  trial,  and  the  jury  have  been  so  well 
convinced  both  of  the  intent  to  defame  and  of  the  enormous  iniquity  of  the 
charge  as  to  assess  $100  damages,  shall  the  Court  say  still  he  shall  not  be 
recompensed,  but  be  turned  out  of  court  [255]  with  all  the  coets  of  the 
suit     We  cannot  think  so,  either  upon  the  ground  of  authority  or  justice. 
Still,  however,  it  is  doubtful  whether  the  verdict  in  the  present  case  meant 
to  find  the  defendant  guilty  generally.    It  is  expressed  in  this  form :  *'  Not 
guilty  of  the  chal*ge  in  the  manner  and  form  as  set  forth  in  the  first  count ; 
and  the  jurors  aforesaid  do  further  say  they  find  said  defendant  guilty  of 
speaking  the  words  specified  in  the  second,  third,  and  fourth  counts  in  said 
declaration,  and  that  said  defendant  was  not  justified  as  in  replying  said 
plaintiff  hath  alleged,  and  assess  his  damages,"  &c.     Whether  they  meant 
to  say  guilty  of  speaking  these  words  maliciously  as  a  verdict  of  guilty 
generally  would  have  implied,  is  not  stated,  and  is  only  to  be  inferred  from 
the  amount  of  damages,  which  is  too  uncertain  a  ground  for  the  Court  to 
act  on.     For  it  may  be  they  intended  only  to  inform  the  Court  that  the 
words  were  spoken  without  mecming  to  say  further  that  they  were  malici- 
ously spoken.     For  this  material  omission,  and  on  account  of  the  particular 
and  unusual  wording  of  the  verdict,  it  seems  to  be  imperfect.    And  the 
defect  ought  to  be  remedied  by  a  venire  de  novo  which  a  court  for  the  cor- 
rection of  errors  may  undoubtedly  direct     Cowp.  89 ;  2  Stra.  1051-1055 ; 
1  Term  Kep.  161 ;  2  Term  Rep.  125  ;  2  Doug.  730,  731. 

Beverse  the  judgment  of  the  Circuit  Court,  and  remand  the  cause  to  be 
tried  de  novo  to  the  end  the  verdict  may  state  whether  the  words  in  any 
count,  and  which  count,  were  spoken  maliciously,  and  with  the  intent 
ascribed  to  them  in  the  declaration. 
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Carthage.    December  Term,  1817. 
STEPHEN  ANDERSON  v.  WILLIAM  ANDERSON. 

The  verdict  of  a  jniy  mnst  respood  to  all  the  issues  joined,  or  it  wiU  be  defective.    [Ace 

Robertsoii  v.  Netherton,  2  Tenn.  826;  Boon  v.  Planters'  Bank,  8  Hum.  84;  Crutcher  v. 

Williams,  4  Hum.  846;  Eirkpatrick  v.  R.  R.  Bank,  6  H.  46;  Carr  v.  Stevenson,  6  Hum.  659; 

Bfartin  v.  Williams,  7  H.  220;  Carter  v.  Graves,  9  T.  446.    But  the  defect  must  now  be 

objected  to  before  judgment    Code,  2873.] 
Thus,  where  the  pleas  were  payment  and  set-off,  and  the  verdict  was  that  the  defendant  had 

not  paid,  the  judgment  was  reversed,  and  a  trial  de  novo  ordered. 

Per  Curiam,  An  action  was  commenced  in  Jackson  county  bj  William 
Anderson  against  Stephen  Anderson,  on  a  plea  of  debt  that  he  render  to 
him  the  sum  of  $625,  [256]  &c.  The  defendant  prays  oyer,  and  on  the 
docket  put  in  the  pleas  payment  and  set-off,  on  which  there  were  issues 
joined.  After  several  continuances  a  jury  was  impanelled  at  September 
t€rm,  1817,  and  sworn  to  speak  the  truth  on  the  issue  joined ;  and  on 
their  oath  said  that  the  defendant  has  not  paid  the  sum  of  $625,  as  the 
plaintiff  against  him  has  complained,  and  by  reason  thereof  they  assess  the 
plaintiff's  damages  to  $136.13,  for  detention  of  said  debt.  On  this  ver- 
dict, judgment  was  entered  for  the  plaintiff. 

The  error  alleged  is  that  the  verdict  is  only  on  the  issue  of  the  payment, 
and  nothing  found  respecting  the  set-off;  that  the  Court  ought  not  to  have 
rendered  judgment  on  this  finding,  but  should  have  directed  a  new  trial  on 
both  issues.  The  record  was  filed  in  this  office  on  the  Ist  of  December, 
1817.  The  term  commenced  on  the  15th ;  the  defendant  in  error  prayed 
the  Court  to  dismiss  the  appeal,  or  writ  of  error,  because  the  appellant  had 
not  brought  up  the  record  fifteen  days  before  the  term,  agreeably  to  the 
roles  of  practice  heretofore  established.  See  Rules  21  &  22,  Cooke,  App. 
We  are  of  opinion  that  there  is  no  part  of  those  rules  which  authorizes  a 
dismission  of  the  appeal  brought  up  by  the  plaintiff  within  fifteen  days  next 
before  the  term,  he  assigning  errors  on  the  first  day  of  the  term  or  before. 

As  to  the  verdict  which  finds  one  only  of  the  issues,  it  is  imperfect. 
For,  though  the  defendant  has  not  paid  the  money  due  by  the  bond,  he  may 
have  a  set-off  of  an  equal  or  a  greater  amount.  And  of  this  the  jury  has 
not  informed  us  whether  it  exist  or  not,  and  until  that  be  done  we  cannot 
give  judgment  upon  any  certain  ground.  2  R.  Ab.  722 ;  5  G.  D.  Pleader, 
Sig.;  Co.  Lit  227  a. 

Reverse  the  judgment  of  the  Circuit  Court,  and  remand  the  cause  to  be 
tried  de  novo, 

NoTB.  —  The  course  of  decision  followed  in  the  above  cited  cases,  has  little  to 
commend  it  to  our  practical  good  sense.  There  was  a  wiser  line  indicated  in  the 
early  case  of  Boss  v,  Jackson,  Cooke,  406,  and  again  in  Theavenought  v.  Hardeman, 
4  Y.  665.  The  latter  case  was  expressly  repudiated  by  the  Court  in  Crutcher  v, 
WiUlama,  4  Hum.  845. —£d. 
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Carthage.    December  Term,  1817. 
NICHOL  AND  RAMSAY  v.  WHITE'S  ADMINISTRATOR. 

The  right  to  profert  is  waived  by  a  plea  to  the  merits. 

Oyer  cannot  be  demanded  of  a  record  in  general;  bat  an  injunction  bond  taken  in  an  eqnitj 

case  belongs  to  the  obligee  named  in  it,  and  may  be  demanded  by  htm  to  be  proceeded  on 

in  any  other  court 
Words  contrary  to  the  evident  meaning  of  a  writing  may  be  rejected,  and  words  supplied 

which  are  evidently  required  by  the  context.    [Ace.  State  v.  Adams,  8  Head,  262,  dting 

this  case;  Williamson  v.  Smith,  1  Cold.  6;  Wood  v.  Goodrich,  9  T.  266;  State  «.  Cherry, 

Meigs,  282.    And  see  White  v.  Hembree,  1  Tenn.  629,  editor's  note.] 
Thus,  where  an  injunction  bond  was  conditioned  to  be  void  if  the  injunction  was  dissolved, 

the  word  "not"  will  be  supplied  before  the  word  dissolved,  for,  otherwise,  the  bond  ia 

insensible  and  contradictory. 

[257]  Per  Ouriam.    In  Warren  County  Court  they  sued  White,  and  de- 
clared upon  a  bond  not  making  profert,  because,  as  they  alleged,  it  is  part  of 
a  record  of  a  suit  in  equity  in  the  Circuit  Court  of  that   county.     White 
pleaded,  stating  in  his  plea  that  the  writing  obligatory  declared  on  had  a 
condition  in  these  words  :  to  wit,  "  The  condition  of  the  above  obligation  is 
such,  that,  whereas  the  above-bound,  John  A.  Wilson  has  prayed  and  ob- 
tained a  bill  of  injunction  to  enjoin  a  judgment  that  the   above-named 
Nichol  and  Bamsay  obtained  against  him  in  the  County  Court  of  Warren 
County  at  the  November  session,  1813,  of  said  court,  for  $714  with  in- 
terest and  costs.     Now  if  the  said  injunction  be  dissolved,  or  if,  on  a  final 
hearing  of  said  bill  in  the  County  Court  of  Warren  County  sitting  as  a 
court  of  equity,  the  sentence  or  decree  of  said  court  shall  be  in  favor  of 
him,  the  said  Wilson,  then  the  above  obligation  to  be  void,'*  &c.     And 
then  he  pleads  that  the  said  injunction  was  dissolved  by  the  Circuit  Court 
in  May  term,  1815,  and  this,  &c.     The  plaintiff  replies,  saying,  the  con- 
dition was  broken  in  this  :  that  the  said  J.  A.  Wilson  hath  not  performed 
the  decree  or  sentence  of  the  Circuit  Court  of  the  County  of  Warren,  and 
this,  &C.     White  demurred,  and  the  plaintiff  joined  in  demurrer,  and  by 
consent  the  cause  was  adjourned  into  the  Circuit  Court.     The  Grcuit 
Court  overruled  the  demurrer,  and  gave  judgment  for  the  plaintiff.    The 
defendant  appealed  to  this  court,  and  assigned  errors.     And  now  the  ques- 
tions are,  first.  Can  profert  ^  be  dispensed  with,  the  bond  declared  on  being 
part  of  the  record  ?    Secondly,  how  is  the  condition  to  be  understood,  [258] 
and  will  a  di^olution  of  the  injunction  discharge  the  bond  ?    Thirdly,  is 
the  interpretation  which  the  law  puts  upon  this  bond  different  in  case  of 
a  surety  from  that  of  the  principal  obligor  ?     First,  no  objection  is  made 
in  proper  time  by  the  defendant,  but  he  has  pleaded  setting  forth  the  con- 
dition.   Perhaps  it  is  too  late  now  to  object  for  want  of  profert 

1  NoTB.  — The  original  word  here  was  oyer,  which  I  have  changed  to  profett — Ed. 
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It  is  true  that  oyer  cannot  be  demanded  of  a  record  in  general,  1  Term 
Bep.  150,  but  it  still  remains  a  question  whether  this  bond  be  a  record.  It 
belongs  to  the  obligee  named  in  it,  and  may  be  demanded  bj  him  to  be  pro- 
ceeded on  in  any  other  court.  How  else  can  it  be  tried  on  a  plea  of  nan 
est  factum  f  But  at  this  time  it  is  too  late  to  inquire  into  any  defect  on 
this  score. 

Secondly,  as  to  the  meaning  of  the  condition,  see  1  Douglass,  382 ;  Am- 
bler, 194 ;  2  Burr.  928 ;  6  East,  486 ;  9  Ves.  225 ;  4  Yes.  Jr.  45,  51 ;  8 
Burr.  1626;  2  Ves.  Jr.  365.  Words  contrary  to  the  evident  meaning 
may  be  rejected,  and  words  also  may  be  supplied.  And  can  it  be  supposed 
in  the  case  before  us  for  an  instant  that  the  obligors  were  to  be  discharged 
upon  a  dissolution  of  the  injunction,  when  that  was  the  very  cause  of  re- 
quiring the  bond  at  all ;  the  very  event  provided  against,  together  with  the 
intermediate  insolvency  of  the  defendant  at  law  which  may  have  taken 
place  in  the  interim  ?  Ypu  shall  give  bond  to  pay  in  case  of  a  dissolution, 
-and  shall  be  discharged  in  case  of  a  dissolution,  are  direct  contradictions, 
and  the  latter  could  not  have  been  intended.  The  meaning  is,  if  the  in- 
junction on  hearing  should  not  be  dissolved,  then  the  bond  to  be  void.  Or, 
if  on  hearing  the  decree  shall  be  in  favor  of  Wilson,  then  it  should  be  void. 
The  consequence  is,  that  the  Circuit  Court  ought  to  have  given  judg- 
ment as  it  did,  and  therefore  that  the  judgment  of  the  Court  ought  to  be 
affirmed. 

As  to  the  third  point,  we  cannot  perceive  any  [259]  difference  of  con- 
struction between  the  case  of  a  surety  and  principal.  The  same  sentence 
applicable  to  each  in  the  same  instrument,  must  mean  the  same  thing  pre- 
cisely; not  one  thing  in  the  case  of  one  of  them,  and  the  direct  contrary 
in  the  case  of  the  other.  Judgment  affirmed. 


Carthage.    December  Term,  1817. 

ROBERT  MALONE'S    LESSEE   v.  SOLOMON  AND   RACHEL 

DEBOE. 

A  party  is  not  allowed  to  show,  in  ejectment,  that  an  entry  had  been  abandoned,  and  the  land 

left  vacant  for  a  time;  though  that  might  possibly  be  a  ground  for  going  into  equity. 
An  entry  which  calls  ibr  land  near  the  head  of  a  creek,  is  certain  for  land  ai  the  head  of  the 

creek,  and  special.    [See  Sims'  v.  Dickson,  Cooke,  187.] 
After  a  third  verdict  for  a  party,  another  application  to  set  aside  the  verdict  on  a  matter 

properly  belonging  to  the  jury,  ought  not  to  succeed  under  1801, 6, 59  (Code,  8122).   [Aco. 

East  Tenn.  &  Ga.  R.  v.  Hackney,  1  Head,  169.    See  10  Y.  499;  Meigs,  166;  1  Hum.  16; 

7H.  618;  4Sn.  691.] 
And  the  Supreme  Court  will  not  grant  a  new  trial  upon  the  weight  of  evidence,  even  where 

it  preponderates  against  the  verdict    [Ace  Murray  v.  Ruble,  4  Hay.  208,  and  cases  there 

cited.] 

Ejectment. —  Per  Curiam.    By  the  bill  of  ezcep|ion8  in  this  cause  it 
appears  that  the  plaintiff  gave  in  evidence  a  grant  to  William  Alexander 
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for  200  acres,  dated  the  13th  of  September,  1802.    A  deed  of  Gonveyance 
from  Alexander  for  forty  acres,  a  part  thereof  to  WUliam  Haips,  dated  the 
10th  of  June,  1805,  and  a  deed  from  Hargis  to  the  lessor  of  the  pUdntiff  for 
the  same  forty  acres,  dated  the  28th  of  March,  1811.     Which  forty  acres 
covered  lands  in  possession  of  the  defendants  at  the  commencement  of  this 
action.     The  entry  made  by  Alexander  was  also  produced,  dated  the  2lBt 
of  August,  1800,  which  is  for  the  same  land  included  in  the  grant     The 
defendants  claim  under  a  grant  to  Frederick  Deboe,  for  195  acres,  dated 
in  1809,  which  includes  the  land  in  controversy,  and  a  copy  of  the  entry  on 
which  is  founded  in  these  words :  ^  Wilson  Cage,  of  A.  ElUsou,  enters  274 
acres  of  land  on  the  north  side  of  Cumberland  River,  on  the  waters  of 
Dixon's  Lick  Creek,  near  the  head  of  said  creek,  running  west,  north,  and, 
as  the  law  directs  for  complement,  dated  the  27th  of  December,  1797. 
W.  Cage,  Locator."    Wilson  Cage  deposed  that  John  Douglass  furnished 
the  location  on  which  the  entry  was  made,  for  the  benefit  of  both.    That  he, 
with  said  Douglass,  John  Carr,  and  Frederick  Deboe,  went  on  [260]  the 
land  in  dispute  to  survey  the  entry.     Douglass,  who  is  now  dead,  said  that 
was  the  place  he  located.    They  made  a  comer,  and  ran  two  lines.    The 
witness  was  dissatisfied  with  the  quality  of  the  land.     Deboe,  who  then 
lived  on  the  land  and  held  it  under  another  claim,  told  them  that  the  east 
fork  would  suit  the  calls  of  the  entry  as  well  or  better.   It  was  better  land. 
The  creek  was  the  largest,  and  was  called  Dixon's  Lick  Creek.     That 
where  they  were  was  called  Dixon's  Lick  Branch.    They  declined  survey- 
ing, and  he  (Cage)  shortly  aflter  sold  his  interest  to  M'Murray.     And  he, 
claiming  under  the  entry  in  1798,  settled  on  the  eastern  fork  of  the  creek, 
and  continued  to  live  there  under  that  claim  for  eight  or  nine  years ;  and 
Douglass,  apprehensive  that  the  warrant  was  'not  good,  entered  at  that 
place  by  another  warrant,  and  about  the  year  1808  sold  the  first  entry  to 
Frederick  Deboe,  who  had  it  surveyed  on  the  land  where  Douglass  and 
Cage  first  began  to  survey  in  1798.    This  witness,  in  1797,  knew  the  creek 
below  the  junction  to  be  called  Dixon's  Lick  Creek.    The  west  fork  on 
which  the  land  in  dispute  lies  runs  through  a  lick  200  yards  above  the 
junction,  and  is  about  two  miles  long  to  the  head.     The  east  fork  runs 
round  the  head  of  the  other,  and  is  about  three  and  a  half  miles  long. 
There  is  another  fork  coming  in  on  the  west  side  of  the  west  fork,  and  is 
about  one  mile  and  a  half  long.     From  the  time  he  was  there,  in  1798,  tiU 
the  present,  the  west  fork  has  been  called  Dixon's  Lick  Creek.    M'Murray 
stated  that  he  purchased  of  Cage  in  1798,  and  heard  Douglass  say  the 
land  he  intended  to  enter  was  that  now  in  dispute.     He  and  Douglass  set- 
tled on  the  east  fork,  and  continued  to  reside  there,  claiming  under,  the 
entry  eight  or  nine  years,  when  Douglass  laid  another  warrant,  and  about 
eight  years  ago  sold  the  entry  to  F.  Deboe.     From  the  time  he  and  Doug^ 
lass  settled  on  the  e^t  fork  it  was  notorious  that  he  and  Douglass  had 
ceased  to  claim  it  there ;  but  claimed  where  they  lived  under  the  entry 
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until  it  was  [261]  sold  to  Deboe.  His  impression  was,  that  the  entry  had 
been  removed  on  the  book,  but  W.  Hargis,  in  1808,  told  him  otherwise. 
Alexander,  under  whom  the  plaintiff  claims,  lived  about  five  miles  distant 
in  1800.  F.  Deboe,  in  1798,  called  the  creek  where  the  land  in  contro- 
versy lies,  Dixon* 8  Lick  Branch.  The  creeks  have  retained  their  names 
ever  since.  John  Garr  knows  nothing  about  the  names  of  the  creeks.  He 
was  present  when  Gage  and  Douglass  were  about  to  survey  on  the  entry. 
They  made  a  beginning,  and  ran  two  lines;  then  declined  proceeding. 
Douglass  said  that  was  the  place  he  located.  In  1808,  Deboe  asked  him 
to  show  the  comer.  He  did  so.  It  is  the  same  at  which  the  grant  begins, 
mader  which  the  defendants  claim. 

S.  Williams,  a  witness,  passed  by  the  lick  in  1789.  Called  the  creek 
that  runs  through  it  Dixon's  Lick  Creek.  Did  not  then  know  of  the  east 
fork  until  1796.  They  called  it  the  east  fork  of  Dixon*s  Lick  Creek. 
Always  considered  the  creek  passing  through  the  lick  to  be  Dixon's  Lick 
Creek.  Never  heard  any  other  name  till  now.  Never  heard  it  called 
Dixon's  Lick  Branch.  Had  the  warrant  been  put  into  his  hands  to  sur- 
vey, he  would  have  surveyed  it  as  it  has  been  done. 

James  Sanders,  a  witness,  had  passed  by  the  lick  before  1784.  Under- 
stood the  creek  to  be  Dixon's  Lick  Creek.  Never  heard  it  called  Dixon's 
Lick  Branch.    Not  much  acquainted  there  after  it  became  settled. 

James  Bradly,  a  witness,  lived  at  Major  Dixon's  near  the  place  of  con- 
troversy, in  1797.  Heard  F.  Deboe,  who  lived  where  the  defendants 
now  daim,  call  that  creek  Dixon's  Lick  Branch,  and  the  east  fork,  where 
Douglass  and  M'Murray  lived,  was  afterwards  called  Dixon's  Lick  Creek. 
And  they  .have  been  thus  called  ever  since.  In  1806,  he  understood  F. 
Deboe  claimed  the  land  as  an  occupant,  but  afterwards  purchased  the  entry. 
•Douglass  and  Cage  claimed  the  land  under  the  entry  on  the  east  fork. 

[262]     D.  Hammock,  a  witness,  settled  in  the  neighborhood  in  1798 
or  1799  ;  always  heard  the  creek,  where  the  defendants  live,  called  Dixon's 
Lick  Branch,  and  the  other  where  Douglass  and  M'Murray  lived,  called , 
Dixon's  Lick  Greek. 

It  was  also  proved  that  the  creek,  now  called  Dixon's  Lick  Branch,  is 
included,  nearly  in  the  centre  of  the  survey  which  extends  within  a  few 
hundred  yards  of  the  head  of  the  creek.  If  it  were  run  so  as  to  include  the 
head  of  the  creek  it  would  stOl  cover  the  disputed  land.- 

The  defendants  also  produced  two  entries  calling  for  Dixon's  Lick  Creek, 
one  made  in  1785,  by  M.  Armstrong,  for  640  acres,  which  is  surveyed  across 
both  forks,  and  another  entry,  by  R.  Alexander,  in  1793,  surveyed  on  the 
creek  where  the  defendants  reside.    . 

This  is  the  whole  of  the  evidence  in  substance.  The  plaintiff's  counsel 
prayed  the  Court  to  instruct  the  jury,  first,  that  Cage's  entry  was  vague,  and 
not  a  special  entry.  Secondly,  that  F.  Deboe  was  concluded  from  setting 
up  the  said  entry  against  the  plaintiff's  title,  which  was  acquired  after 
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Douglass  and  Cage  had  declined  surveying  at  tliat  place,  and  were  living 
on  the  east  fork  claiming  there  under  the  entry. 

The  Court  did  not  so  charge  the  jury,  but  charged  them  that  Douglass, 
Cage,  and  M'Murray,  claiming  said  entry  at  a  different  place  from  where 
it  was  afterwards  surveyed,  or  abandoning  for  a  time  the  place  first  claimed^ 
will  not  be  sufficient  in  a  court  of  law  to  prevent  Deboe  from  claiming  said 
land  under  said  entry  against  the  younger  entry  of  the  plaintifil  And 
also,  if  they  believe  from  the  evidence  that  the  creek  on  which  the  land  is 
situated  was  before  and  at  the  time  of  the  entry  called  Dixon's  Lick  Creek, 
then  said  entry  would  be  special  to  include  the  land  at  the  head  thereof; 
and  in  ascertaining  that  the  jury  ought  to  take  into  view  the  circumstance 
of  this  branch  of  the  creek  passing  through  the  lick. 

To  this  opinion  the  plaintiff  excepted,  and  after  [268]  verdict  prayed 
for  a  new  trial,  because,  as  was  urged,  the  same  was  contrary  to  evidence 
and  contrary  to  law. 

The  motion  was  overruled,  to  which  there  was  an  exception.  The 
errors  assigned  are,  first,  that  the  judge  erred  in  his  charge  to  the  jury. 
And,  secondly,  in  refusing  to  grant  a  new  trial.  In  the  charge  the  jadge 
said  that  the  claimants  under  the  entry,  abandoning  for  a  time  the  place 
first  claimed  (that  is  to  say  the  place  where  the  defendants  live)  or  daim- 
ing  at  another  place,  —  will  not  in  a  court  of  law  be  sufficient  to  prevent 
Deboe  (the  purchaser)  from  claiming  under  it  against  Alexander's  entry 
of  a  younger  date.  This  entry  was  made  at  a  time  when  it  appears  from 
the  evidence  to  have  been .  notorious  that  Douglass  and  McMurray  had 
abandoned  the  place  and  claimed  another.  Is  this  such  an  act  as  will  de- 
stroy the  defendants'  daim  under  the  entry,  and  if  so  can  it  be  taken  advan- 
tage of  in  a  court  of  law  ?  It  is  thought  at  present  that  when  a  man  makes 
an  entry,  and  takes  possession  of  land  claiming  notoriously  under  his  entry, 
and  hath  continued  that  possession  for  a  considerable  time,  he  ought  not  to 
be  permitted  to  set  up  his  entry  to  defeat  a  claim  which  originated  at  the 
time  of  his  abandonment.  His  conduct  in  such  case  appears  to  be  a  general 
declaration  to  all  the  world  that  they  might  enter  the  land  without  any 
fear  or  interruption  from  him.  But  if  any  relief  can  be  had  in  such  a  case 
it  is  on  inquiry  on  a  matter  in  pais  more  proper  for  a  court  of  equity. 

Courts  of  law  in  North  Carolina,  and  formerly  in  this  State,  would  not 
permit  an  inquiry  beyond  the  grant.  But  now  by  the  established  practice 
entries  being  matters  of  record,  though  in  their  nature  only  equitable  titles, 
may  be  examined  and  decided  on  in  a  trial  at  law.  The  courts  have  not 
gone  fiirther  than  this.  It  seems  right  they  should  stop  here,  and  not  per- 
mit other  equitable  matters  in  pais  to  render  a  grant  [264]  ineffectuaL 
Under  these  impressions  it  is  believed  the  Court  did  not  err  in  this  part  of 
the  charge. 

The  next  inquiry  is  whether  this  entry  be  what  is  usually  termed  a 
special  entry.    It  calls  for  274  acres  of  land,  on  the  south  side  of  Cumber- 
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land  River,  on  the  waters  of  Dixon's  Lick  Greek,  near  the  head  of  said 
creek  running  west,  north,  and  as  the  law  directs.  On  the  fiuse  of  the 
entry  it  appears  sufficiently  descriptive,  and  certain  for  land  at  the  head 
of  Dixon's  Lick  Creek.  And  when  the  creek  is  ascertained  it  can  be  fixed 
with  precision. 

The  ambiguity,  if  any,  arises  solely  from  the  evidence  given  on  the  trials 
respecting  the  names  by  which  the  watercourses  in  that  quarter  were 
known.  This  was  properly  left  to  the  jury  to  determine  from  the  evi- 
dence.   There  is  no  substantial  error  in  this  part  of  the  charge. 

The  next  error  assigned  is  the  refusal  to  grant  a  new  trial.  The  bill 
of  exceptions  sets  out  the  whole  of  the  evidence,  and  it  is  insisted  that  the 
verdict  is  contrary  to  law  and  evidence ;  that  the  juiy  erred  in  their 
application  of  the  principles  of  law  to  the  evidence. 

It  is  unnecessary  here  to  analyze  the  evidence.  The  evidence,  if  not 
doubtful,  perhaps  preponderated  against  the  verdict,  but  it  was  the  province 
of  the  jury  to  determine  for  themselves.  And,  by  inspection  of  this  record^ 
we  find  this  to  be  the  third  verdict  for  the  defendants.  The  two  former 
were  set  aside  and  new  trials  granted.  An  application  to  the  Court  to  set 
aside  this  third  verdict  of  a  jury  on  a  matter  properly  before  them  ought 
not  to  have  succeeded,  see  the  Act  of  1801,  c  6^  §  59» 

Let  judgment  he  affirmed. 


Cartilage.    December  Term,  1817. 

ARMSTREET  STUBBLEFIELiyS  LESSEE  v.  WILLLAJM 

SHORT. 

Where  an  improvemeiit  is  called  for  in  an  entiy,  it  is  the  controlling  call,  and  the  entry  mnst 
be  so  surveyed  as  to  inclade  it,  even  though  it  involye  the  necessity  of  abandoning  the 
beginning  call.  * 

[265]  Haywood,  J.,  delivered  the  opinion  of  himself  and  Whtte,  J. 
—  On  the  trial  of  this  ejectment  in  Smith  County,  March  term,  1817,  the 
plaintiff  produced  a  grant  dated  the  28th  of  August,  1815,  to  himself,  also 
this  entry :  <^  A.  Stubblefield,  175  acres  in  Smith  county,  on  the  dry  foi^  of 
Goose  Creek.  Beginning  in  WiUis  Curling's  east  boundary  line,  running 
east  and  south  for  complement,  including  an  improvement  made  by  Ben- 
jamin Ellis,  12th  June,  1812."  The  defendant  was  found  to  be  in  posses- 
sion. The  plaintiff's  survey,  as  made,  included  the  improvement  made  by 
Benjamin  Ellis,  the  place  where  the  defendant  lived. 

The  defendant  read  a  grant  from  this  State  to  him  of  a  prior  date  to 
that  of  the  plaintiff's  grant ;  but  his  entry  was  of  a  later  date  than  the 
plaintiff's  entry,  though  prior  to  the  plaintiff's  survey. 

The  defendant  read  Curling's  entiy,  and  one  in  the  name  of  Howell 

407 


265-267  hatwood'8  reports,  yol.  it. 

Tatum  for  176  acres,  Willis  Curling's  entry  called  to  adjoin  Howell  Tatam's 
on  the  east,  to  run  up  the  creek  for  complement,  &c.,  so  as  to  include  the 
place  where  John  Lamb  lived.  Beginning  at  Willis  Curling's  entry,  on 
the  east  boundary  of  Howell  Tatum's,  and  running  so  as  to  include  the 
place  where  John  Lamb  lived,  and  then  begin  the  plaintiffs  entry  on  what 
would  be  the  east  boundary  of  Willis  Curling's  survey,  it  could  not  in- 
clude the  improvement  made  by  Benjamin  Ellis,  the  place  where  the  de- 
fendant lived.  There  is  an  old  line  in  the  neighborhood  some  distance 
east  of  the  east  boundary  of  Howell  Tatum's  entry,  which  at  and  before 
the  date  of  the  plaintiff's  entry,  was  generally  called  and  considered  by  the 
neighborhood  to  be  Howell  Tatum's  [266]  line;  but  turned  out  to  be* 
Fenner's  and  Montflorence's  line  of  an  old  grant.  Begin  the  survey  of 
Curling's  entry  on  that  line,  and  run  the  same  agreeably  to  the  entry ;  and 
then  begin  the  survey  of  the  plaintiff's  entry  on  what  would  be  the  east 
boundary  of  Curling's,  according  to  that  survey,  and  run  the  plaintiff's  en- 
try according  to  its  calls,  the  improvement  made  by  Benjamin  Ellis,  being 
the  place  where  the  defendant  lived,  would  be  included.  Bat  survey 
Curling's  entry  from  that  place  as  the  beginning  it  would  not  include  the 
place  where  Lamb  lived,  and  would  be  145  poles  fix>m  Tatum's  entry. 
It  was  not  proved  that  either  Curling's  or  Tatum's  entry  were  surveyed 
before  the  date  of  the  plaintiff's  entry.  There  was  no  east  boundary  line, 
which  had  been  surveyed  and  marked,  for  Willis  Curling's  entry,  at  the 
date  of  the  plaintiff's  entry ;  nor  did  it  appear  to  have  been  surveyed  until 
the  plaintiff  had  his  entry  surveyed.  The  plaintiff  had  Curling's  entry  run 
out  at  the  time  his  was  surveyed.  The  improvement  made  by  Benjamin 
Ellis  was  known  in  the  neighborhood  at  the  date  of  the  plaintiff's  entry. 
The  Court  instructed  the  jury^  that,  as  the  plaintiff's  entry  called  to  begin 
on  the  east  boundary  of  Willis  Curling's  line,  he  must  make  that  the  place 
of  his  beginning  wherever  it  should  be  estMishecL  That  if  by  beginning 
there  and  running  it  agreeably  to  the  calls,  the  improvement  made  by  Ellis 
would  not  be  included,  that  call  in  the  entry  was  to  be  disregarded.  That 
the  circumstance  of  an  older  line  in  the  neighborhood  having  the  reputation 
of  Howell  Tatum's  line  ought  not  to  be  taken  into  view  as  affording  evi- 
dence of  the  specialty  of  the  plaintiff's  entry,  as  the  entry  did  not  call  to 
adjoin  Tatum's  line,  but  Curling's  east  boundary.  These  directions  were 
excepted  to. 

The  error  assigned  is  in  the  refusal  of  the  Circuit  Court  judge  to  grant 
a  new  trial ;  secondly,  for  his  misdirection  to  the  jury. 

[267]  Curling's  entry  is  in  these  words :  "  Willis  Curling,  in  Smith 
county  on  the  north  side  of  Cumberland  River  on  the  dry  fork  of  Groose 
Creek,  beginning  on  the  east  boundary  line  of  a  tract  of  176  acres,  now 
claimed  by  Howell  Tatum,  and  to  run  up  the  creek  on  both  sides  for  com- 
plement, so  as  to  include  where  John  Lamb  now  lives,  1801,  April,  23. 
Howell  Tatum's  entry  is  in  these  words :  ^'  Howell  Tatum,  of  originally  the 
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heirs  of  Thomas  Epers,  in  Smith  comity,  to  lie  on  both  sides  of  the  dry 
fork  of  the  east  fork  of  Groose  Creek,  beginning  on  the  north  side  of  said 
fork  south  of  Elias  Fort's  south-west  comer,  and  running  in  an  oblong  up 
both  sides  of  said  fork.  This  is  in  lieu  of  a  former  warrant  to  him  by 
older  surveys  and  of  a  tract  granted  to  said  Tatum  by  virtue  of  the  same 
warrant,  dated  1801,  February  the  17th,  number  of  acres  176." 

Upon  this  statement,  after  hearing  the  cause  argued  by  counsel,  we  now 
proceed  to  give  judgment.  And  two  of  us  think  that  the  chief  question  is, 
where  shall  Stubblefield  begin :  at  Curling's  east  boundary  found  by  a  sur- 
vey, beginning  on  the  reputed  east  boundary  of  Tatum's  entry,  or  on  that 
which  is  to  be  found  by  a  survey  beginning  on  the  east  boundary  of  Tatum 
to  be  ascertained  by  an  actual  survey  of  Tatum's  entry  ?  The  construction 
of  an  entry  is  to  be  guided  by  common  sense  and  the  common  acceptation 
of  words.  Our  sole  object  must  be  to  attain  its  true  meaning.  To  do  this 
we  must,' if  possible,  make  every  word  take  effect.  If  there  be  several 
calls,  and  one  place  will  fit  all  of  them,  and  another  place  will  fit  some 
only,  then  it  is  reasonable  to  &x,  upon  the  former.  If  a  place  will  fit  sev- 
eral, but  not  all  of  the  calls,  it  is  reasonable  to  adhere  to  those  which  are 
the  most  permanent  Where  no  natural  object  is  called  for,  and  the  objects 
are  all  artificial,  then  fix  upon  that  place  which  is  pointed  out  by  the  most 
visible  and  immutable  objects.  Here  every  call  concentrates  in  [268] 
the  plaintiff's  survey ;  it  extends  from  the  first-mentioned  east  boundary  of 
Curling,  and  includes  the  improvement  of  Ellis.  Begin  at  the  last  east 
boundary  before  mentioned  and  the  improvement  of  Ellis  will  not  be  in- 
cluded. If  some  call  must  be  rejected,  it  ought  not  to  be  the  improve-* 
ment ;  for  that  is  a  principal  call.  It  is  in  most  cases  specially  aimed  at ; 
and  when  settled  on  before  the  conflicting  entry  commences,  in  general,  is 
better  known  than  lines.  If,  however,  the  improvement  were  out  of  the 
way,  a  line  dependent  on  a  reputed  line  ought  rather  to  be  adhered  to  than 
one  dependent  on  a  line  to  be  ascertained  by  a  survey  to  be  made  at  a 
inture  time ;  for  it  may  never  be  made,  or,  when  made,  may  be  advanced  or 
withdrawn,  and  placed  on  any  point  between  the  extremities  of  an  oblong 
and  square.  A  union  of  calls  leads  to  the  lands  claimed  by  the  plaintiff; 
8o  does  the  most  visible  and  palpable  line,  if  the  lines  alone  were  to  gov- 
ern the  decision.  Curling's  entry  is  to  include  Lamb's  improvement. 
Therefore,  when  surveyed,  it  should  begin  at  the  real  or  reputed  line,  which- 
ever of  them  will  best  lead  to  that  result.  So  likewise,  in  the  case  of 
Stubblefield's  entry,  it  must  begin  on  the  line  which  will  best  answer  the 
purpose  of  including  Ellis's  improvement.  And  that  is  the  line  dependent 
on  the  reputed  east  line  of  Tatum's  tract  For  these  reasons  there  ought 
to  be  a  new  trial. 

BoANK,  J.  —  In  this  case  the  grant  of  the  defendant  was  prior  in  date 
to  that  of  the  plaintiff,  founded  on  an  entry  made  before  the  plaintiff's 
survey.    The  plaintiff  had  an  entry  prior  to  that  of  the  defendant,  and  the 
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question  is,  whether  the  plaintiff's  entry  is  special  for  the  land  in  dispnte 
The  evidence  given  on  the  trial  is  set  out  in  a  bill  of  exceptions,  and  the 
error  assigned  is  that  the  judge  misdirected  the  jury.  The  plaintiff's  entry 
[269]  calls  to  adjoin  the  eastern  boundary  line  of  W.  Curling,  and  that  to 
adjoin  Howell  Tatum's  east  line.  To  determine  the  specialty  of  the  plain- 
tiff's entry,  the  other  entries  on  which  it  depends  must  be  examined. 
Howell  Tatum's  entry  is  for  176  acres  of  land  in  Smith  county  on  both 
sides  of  the  dry  fork  of  the  east  fork  of  Goose  Greeks  beginning  on  the 
north  side  of  said  fork  south  of  Elias  Fort's  south-west  comer,  and  run- 
ning an  oblong  up  both  sides  of  said  fork,  dated  February  17,  1807. 
April  23,  1801,  WDlis  Curling  entered  320  acres  of  land  in  Smith  county 
on  the  north  side  of  Cumberland  River  on  the  dry  fork  of  Goose  Creek, 
beginning  on  the  east  boundary  line  of  a  tract  of  176  acres  now  claimed 
by  Howell  Tatum,  and  to  run  up  the  creek  on  both  sides  for  complement,  so 
as  to  include  where  John  Lamb  now  lives.  June  12,  1812,  Armstreet 
Stubblefield  entered  174  acres  of  land  in  Smith  county  on  the  dry  fork  of 
Goose  Creek,  beginning  on  Willis  Curling's  east  boundary  line,  running 
east  and  south  for  complement,  including  an  improvement  by  Benjamin 
Ellis.  On  an  inspection  of  these  entries,  it  would  appear  as  if  no  difficulty 
could  arise.  The  beginning  of  Tatum's  entry  is  well  known,  and,  as  it  calls 
to  run  an  oblong  up  the  creek,  his  east  boundary  line  called  for  in  Curling's 
entry  is  mathematically  certain. 

About  this  entry,  or  the  mode  of  running  it,  there  is  no  dispute.  Cur- 
ling calls  to  begin  on  the  east  boundary  line  of  Tatum's  176-acre  tract 
It  appears  by  the  evidence  stated  in  the  bill  of  exceptions  that  there  is  an 
old  line,  105  poles  east  of  Tatum's  line,  which,  in  the  neighborhood,  was 
generally  called  Tatum's ;  but  which  in  fact  was  a  line  of  a  survey  made 
for  Fenner  and  Montflorence. 

If  there  were  no  other  description  or  call  in  the  entry,  it  might  be  doubt- 
ful which  of  these  lines  Curling  intended  to  join,  but  all  the  calls  of  an 
entry  ought  to  be  taken  together  to  determine  the  intent  It  is  to  run 
[270]  up  the  creek  so  as  to  include  the  place  where  John  Lamb  lives. 
John  Lamb  lived  west  of  the  reputed  line ;  so  that  if  Curling  begins  in 
that  line,  and  runs  up  the  creek,  he  must  abandon  that  call  in  his  entry. 
But  if  he  begins  on  the  line  as  it  really  is,  he  will  include  Lamb,  and  the 
intent  manifested  in  the  face  of  the  entry  be  effected.  The  plaintiff's  'entry 
calls  to  begin  on  Curling's  east  boundary  line.  No  line  was  actually  run 
at  that  time.  It  must  be  supposed  that  he  was  acquainted  with  that  entry, 
and  that  the  object  called  for  particularly  it  was  to  include  Lamb.  This 
entry  is  to  run  east  and  south,  and  to  include  B.  Ellis's  improvement.  Ellis's 
improvement  was  well  known.  It  is  the  place  where  the  defendant  resides, 
and  for  which  he  has  a  grant.  No  doubt  Stubblefield  intended  by  his  entry 
to  include  it.  If  he  can  do  so  consistently  with  law  he  ought  to  have  it 
But  if  he  begins  on  Curling's  east  boundary  line,  as  Curling  intended  by 
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bis  entry,  he  cannot  Burvey  in  any  mode  authorized  by  law  so  as  to  reach 
it.  When  an  enterer  designates  his  beginning  and  the  direction  he  intends 
to  run,  and  calls  for  objects .  too  remote  to  be  reached  by  the  survey,  it  is 
believed  that  he  cannot  abandon  his  beginning  and  include  these  remote  ob- 
jects. He  cannot  in  this  case  be  permitted  to  say  I  was  mistaken ;  I 
thought  Tatum  and  Curling  would  have  extended  further  up  the  creek, 
therefore  I  will  survey  agreeably  to  what  were  my  own  conceptions  at  the 
time.  The  entry  on  which  his  depends  could  have  been  ascertained  with 
precision.  If  he  has  been  deceived  on  that  subject  and  surveyed  improperly, 
the  loss  ought  not  to  fall  on  the  defendant  He  had  good  reason  to  believe 
himself  safe  when  he  ascertained  that  all  three  of  the  entries  of  Curling, 
Tatum,  and  Stubblefield,  running  in  an  oblong  up  the  creek,  could  not  reach 
him.  The  circuit  court  judge  was  of  this  opinion  ;  my  present  impressions 
are,  that  he  was  substantially  correct  in  his  charge  to  the  jury,  and  that  the 
judgment  ought  to  be  [271]  affirmed.  But  as  a  majority  of  the  Court  think 
otherwise,  the  judgment  must  be  reversed  and  the  cause  remanded  for  a 
new  trial. 


Carthage.   Deoember  Tenn»  1817. 

JOSHUA   DILLON  v.  THE   STATE,  AND  THOMAS   H.   PER- 
KINS. —  Forcible  entry  and  detainer, 

^8.  a,  8  Hay.  174.] 

Upon  the  acquittal  of  the  defendant  on  the  trial  of  an  inquisition  of  forcible  entry  and  detainer, 
the  proeecntor  cannot  be  taxed  with  costs,  unless  the  prosecution  has  been  frivolous  and 
malicious. 

Li  Error, — Per  Curiam.  On  the  complaint  on  oath,  of  Thomas  H. 
Perkins,  an  inquisition  of  forcible  entry  and  detainer,  was  found  by  the 
jury  against  Joshua  Dillon,  before  Matthew  Rogers,  a  justice  of  the  peace 
for  Jackson  county,  on  the  18th  of  April,  1812.  Joshua  Dillon  filed  in 
writing  the  plea  of  not  guilty  of  the  force  mentioned  in  the  proceedings  of 
either  entry  or  detainer.  Wherefore  all  the  proceedings  were  sent  up  to 
the  Circuit  Court  for  Jackson  county.  And  at  September  term,  1817,  a 
jury  impanelled  and  sworn  to  try  the  issues,  found  the  defendant  not 
guilty ;  and  the  Court  gave  judgment  that  the  defendant  be  discharged. 
The  defendant,  by  his  attorney,  moved  to  tax  Thomas  H.  Perkins  with  the 
costs  of  the  prosecution  and  the  costs  of  the  defendant.  This  motion  was 
overruled.  The  defendant  excepted  to  the  opinion  of  the  Court;  and 
removed  the  cause  to  this  court  by  writ  of  error. 

By  the  British  statutes  of  the  8th  Henry  VI.  c.  9,  and  the  31  El.  c.  11, 
the  acts  against  forcible  entries  and  detainers  are  to  be  executed  at  the  costs 
of  the  party  grieved,  except  where  upon  issue  joined  on  a  traverse  of  the 
force  alleged  in  the  inquisition,  a  verdict  should  be  given  against  the  defend- 
ant, in  which  case  he  was  to  pay  the  costs  to  be  levied  as  in  civil  cases. 
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These  dispositions  are  somewhat  altered  bj  the  acts  [272]  of  the  legisla* 
ture  of  this  State,  1794,  c  1,  §  76;  1807,  c  24,  and  other  subseqaeDt 
acts,  which,  reduced  to  a  summary,  provided  that  where  the  defendant  is 
acquitted  on  the  merits,  the  Court  may  order  the  prosecutor  to  pay  the 
costs  if  the  prosecution  hath  been  frivolous  and  malicious.  But  if  the 
Court  do  not  in  case  of  acquittal  tax  the  prosecutor  with  the  costs,  then 
the  defendant  shall  be  liable  to  pay  the  costs  of  his  own  witnesses'  attend- 
ance. And  in  case  of  acquittal  the  defendant  cannot  be  taxed  with  costs, 
even  although  the  Court  may  believe  him  to  have  been  guilty.  These  pro- 
visions apply  to  the  case  before  us.  This  is  an  indictment  found  by  a  jury 
of  inquest  before  justices  acting  as  a  court  of  record.  The  inquisition,  like 
another  indictment,  is  to  be  traversed,  and  tried  either  before  the  justice  or 
the  Circuit  or  County  Court.  The  verdict  upon  such  issue  is  to  all  pur- 
poses like  a  verdict  upon  an  indictment,  upon  which  the  party  may  be  fined 
and  imprisoned  with  the  additional  circumstance  of  being  put  out  of  pos- 
session. 

The  defendant  is  liable  to  pay  his  own  witnesses.  The  plaintiff  is  not 
taxed  as  for  a  frivolous  or  malicious  prosecutfon.  What  remains  is  the  pay- 
ment of  the  State's  witnesses,  which  the  prosecutor  is  not  to  be  charged  with^ 
but  the  State ;  as  it  is  also  with  the  fees  due  to  the  officers  for  their  ser- 
vices. The  Court  in  such  case  is  to  do  nothing  more  than  discharge  the 
defendant,  which  here  is  precisely  what  they  have  done.  We  see  no 
ground  in  this  record  for  taxing  the  prosecutor  with  costs. 

Affirm  tkejttdff/nent  of  the  Circuit  Court. 


Carthage.    December  Term,  1817. 
WALLIS  HASLIP  v.  THE  STATE  OF  TENNESSEE. 

Upon  an  indictment  for  aasaolt  and  batteiy,  and  biting  the  finger  with  intent  to  maim,  con- 
tnuy  to  the  Act  of  Assembly,  the  defendant  may  be  fonnd  goilty  of  a  common  aseaolt  and 
battery,  and  jndgment  given  as  for  an  offence  at  common  law.    [See  Code,  5115.] 

[273]  Per  Curiam.  Delivered  by  Whtte,  J. — It  appears  that  the  appel- 
lant was  indicted  in  the  Countj  Court  of  Franklin,  and  the  indictment  charged 
that  the  appellant  on  the  6th  of  February,  1817,  at,  &;c.,  in,  &c.,  with  force 
and  arms  an  assault  did  make  on  the  body  of  Michael  Spencer,  and,  then 
did  beat,  bruise,  and  ill  treat  the  said  Michael,  and  then  and  there  did  bite 
and  disable  the  little  finger  of  the  right  hand  of  him,  the  said  Michael,  with 
intent  to  maim  and  disfigure  the  said  Michael,  contrary  to  the  Act  of  Assem- 
bly in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
State.  To  this  indictment  the  defendant  pleaded  not  guilty.  There  was  a 
verdict  and  judgment  in  the  County  Court  and  appeal  to  the  Circuit  Court 
of  Franklin.  And  upon  a  trial  in  August  term  thereof  the  jury  found  the 
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defendant  guilty  of  an  assault  and  batteiy,  and  assess  a  fine  of  $51,  and  thejr 
find  him  not  guilty  of  the  remaining  charges  in  the  indictment.  In  arrest 
of  judgment,  the  following  reasons  were  assigned  :  First,  the  indictment  is 
insufficient,  hecanse  it  charges  the  defendant  with  two  offences.  Secondly, 
it  is  not  a  good  indictment  on  the  statute  of  stabbing,  and  cannot  be  one  at 
common  law.  Which,  being  argued  and  overruled,  judgment  was  rendered 
against  the  defendant,  from  which  he  prayed  a  writ  of  error  to  this  court. 
And  general  errors  are  assigned.  This  cause  being  called  in  court,  it  was 
stated  at  the  bar  that  no  counsel  appearing  on  either  side,  and  the  appellant 
not  appearing,  the  cause  perhaps  might  be  disposed  of  under  the  rale  for 
disoontinuanoes.  No.  26,  which  states  ''  that  when  any  cause  is  called  for 
discussion,  or  hearing,  if  [274]  neither  party  shall  appear  either  in  person 
or  by  attorney,  such  cause  shall  be  discontinued."  The  Court  said  no,  — - 
this  rule  applies  only  to  civil  cases.  And  ordered  the  appellant  to  be 
called  upon  his  recognizance,  who,  appearing  in  court,  the  cause  was  taken 
up  and  decided. 

And,  by  the  Court,  we  are  of  opinion  there  is  no  error  in  the  record.  The 
jury  have  found  the  appellant  guilty  of  an  assault  and  battery.  This  is  an 
offence  at  the  common  law,  and  judgment  may  be  given  thereon  as  for  an 
offence  at  common  law,  though  the  indictment  concluded  contrary  to  the 
Act  of  Assembly,  &c  2.  H.  P.  C.  357,  S.  116 ;  Vide  2  M'Nally,  493, 
494 ;  Doug.  445 ;  5  Term  Rep.  165, 167. 


Carthage.   December  Temiy  1817. 
ALEXANDER  M'MILLAN'S  HEIRS  v.  JOSHUA   CLAXTON. 

If  the  locative  call  in  an  entiy  is  contained  within  any  part  of  the  snxrey,  though  at  one  corner, 
the  entiy  is  special,  and  notwithstanding  that  thereby  a  space  of  land  is  protected  from 
ftitura  acquirers,  much  larger  than  necessary  for  the  satisfaction  of  the  claim.  [Ace.  Napier 
V.  Simpson,  1  Tenn.  448,  and  cases  there  cited.] 

In  Brrar. — Caveat,  —  Per  Curiam.  Whttb,  J.,  delivered  the  opinion  of 
himself  and  Roane,  J. — On  the  15th  of  May,  1797,  an  entry  was  made  in  the 
office  of  Martin  Armstrong  in  these  words :  "•  Peter  Fisher  enters  274  acres 
of  land  in  Sumner  county  on  the  waters  of  Rocky  Creek,  adjoining  a  tract 
entered  by  Michael  Shover  on  the  west,  running  west  and  sout&  for  quantity, 
warrant  No.  4718,  location  No.  7235,''  which  was  transferred  on  the  books 
thus  :  '^  Transferred  to  Joshua  Claxton,  without  recourse  on  me  or  my  heirs, 
thb  20th  of  February,  1806,  P.  Fisher,  his  mark."  A  certificate  of  sur- 
rey made  the  29th  of  December,  1801,  filed  in  the  office  the  12th  of  April, 
1808,  describes  the  land  as  lying  in  Sumner  county  on  the  waters  of  Rocky 
Creek.    ^  Beginning  on  the  west  [275]  boundary  of  a  tract  of  land  entered 
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by  Michael  Shover  at  a  white-oak  and  iron-wood,  ranning  thence  west  224 
poles  to  a  black-oak  in  Archibald  Taylor^s  east  boundary-line,  thence  south 
with  said  line,  194  poles  to  a  white-oak,  thence  east  224  poles,  to  a  walnut 
on  the  head  of  a  drain  that  runs  into  Rocky  Creek  and  in  said  Shover's  west 
boundary  ;  thence  north  with  said  line  194  poles  to  the  beginning."  To  pre- 
vent a  grant  from  issuing  to  Clazton,  A.  M'Millan,  on  the  7th  of  July,  1808, 
filed  a  caveat  in  the  surveyor's  office,  claiming  the  whole  of  the  land  sur^ 
veyed  for  Claxton,  by  virtue  of  the  following  entry ;  to  wit,  "  May  the  27th, 
1795,  Martin  Armstrong,  assignee  of  John  Ford,  of  William  Brown,  640 
acres  joining  Spencer's  1000  acre  tract  on  the  north  side  of  Cumberland, 
beginning  on  his  northern  boundary  and  running  as  the  law  directs  for  com- 
plement. No.  of  warrant  988,  No.  of  location  1005."  Which  entry,  location, 
and  every  right,  title,  and  interest  Martin  Armstrong  had  thereto,  he  alleges 
was  sold  and  conveyed  to  him  by  deed  of  bargain  and  sale,  dated  14th  of 
March,  1806,  and  had  been  surveyed  the  9th  of  September,  1799,  in  con- 
formity with  the  entry. 

It  is  alleged  in  the  caveat  first,  that  the  entry  made  in  the  name  of  Martin 
Armstrong  is  older  than  that  made  by  Fisher,  and  covers  the  whole  of  the 
land  included  in  Clazton's  survey ;  secondly,  that  the  entry  made  by  Fisher 
and  transferred  to  Claxton,  at  and  before  the  making  of  the  entry  was  legally 
and  equitably  vested  in  said  M'Millan,  of  which  Claxton  had  notice ;  third- 
ly, that  if  ever  the  entry  made  by  Fisher  was  legal  or  available  in  law 
against  the  said  entry  of  Armstrong,  it  has  long  since  been  destroyed  by  an 
arbitration  between  the  parties,  Fisher  and  Armstrong,  of  which  Clazton 
had  notice.  On  the  return  of  the  summons  to  the  County  Court  of  Sumner, 
at  September  term,  1808,  Alexander  M'Millan  amended  his  caveat  by  leave 
of  the  Court,  by  adding  the  following  words :  [276]  ^'  and  said  Alexander 
M'Millan  also  claims  the  whole  of  the  land  so  surveyed  for  said  Joshua 
Claxton  by  virtue  of  two  entries  in  the  office  of  the  principal  surveyor  of 
the  first  district,  on  a  military  warrant  No.  5120,  for  200  acres  entered  the 
1st  of  August,  1807.  The  other  is  440  acres.  No.  2706,  dated  the  17th  of 
November,  1808,  which  two  entries  cover  the  whole  of  the  land  so  surveyed 
for  the  said  Joshua."  After  a  trial  in  the  County  Court,  this  cause  was  taken 
by  appeal  to  the  Superior  Court  for  Mero  District,  and  from  thence  was 
transferred  to  the  Circuit  Court  of  Sumnei*  county.  On  the  death  of  M'Mil- 
lan the  suit  was  revived  in  the  names  of  his  heirs,  and  at  April  term,  1817^ 
of  that  court,  a  jury  impanelled  and  sworn  to  try  such  facts  as  should  be 
submitted  to  them  found  as  follows :  First  Did  Martin  Armstrong  make 
the  entry  marked  A  ?  Answer :  Yes.  Secondly.  Was  the  survey  marked 
B  made  agreeably  to  the  entry?  Answer:  Yes.  Thirdly.  Has  Martin 
Armstrong  sold  said  entry  and  survey  to  the  plaintiff?  Answer:  No. 
Fourthly.  Does  not  said  entry  and  survey  cover  the  land  in  controversy  ? 
Answer :  Yes.  Fifthly.  Was  not  the  award  marked  C  in  favor  of  Martin 
Armstrong  ?  Answer :  We  consider  it  not  sufficient  to  afiect  the  title  of  P. 
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Fisher.  Sixthly.  At  what  time  did  the  plaintiff  settle  the  land  in  oontro- 
yersj  ?  Answer :  In  1804  or  1805.  Seventhly.  Did  not  the  plaintiff  make 
the  entries  marked  D  and  E  at  the  time  named  therein ,  do  they  not  cover 
the  land  in  controversy  ?  Answer :  They  do.  Eighthly.  Has  the  entry  of 
Peter  Fisher  been  legally  transferred  to  the  caveator.  Answer :  It  has. 
Ninthly.  Has  not  the  entry  under  which  the  caveator  claims  been  removed 
by  another  entry  being  made  on  the  same  warrant  19th  of  September,  1797  ? 
Answer :  No.  Eleventhly.  Had  not  Shover  two  entries,  in  Sumner  county, 
on  Rocky  Creek,  on  or  before  the  15th  of  April,  1797  ?  Answer :  He  had. 
And  to  these  facts,  submitted  on  the  part  of  the  defendant,  they  gave  the 
following  answers :  First.  Is  not  the  entry  of  Martin  [277]  Armstrong, 
mentioned  in  the  caveat^  removed  in  consequence  of  the  warrant  being  subse- 
quently entered  in  1808  ?  Answer:  It  is.  Secondly.  Was  not  the'  same 
warrant  entered  since  the  date  of  said  entry  previous  to  and  at  what  time  ? 
Answer :  It  was.  Thirdly.  Are  the  objects  called  for  in  the  entry  of  P. 
Fisher  recited  in  the  caveat  identified ;  and  were  they  notorious  when  said 
entry  was  made,  and  is  the  survey  made  agreeably  to  the  calls  of  the  entry  ? 
Answer :  They  were.  The  Court  adjudged  that  the  right  of  survey  was  in 
the  defendant,  and  ordered  the  caveat  to  be  dismissed  at  the  costs  of  the 
caveator,  who  removed  the  cause  to  this  court  by  writ  of  error. 

Upon  this  statement,  by  the  finding  of  the  jury  on  the  first  fact  submitted 
by  the  defendant,  the  claim  of  the  caveator  on  which  he  originally  filed  his 
caveat^  and  constituting  the  ground  why  a  grant  should  not  issue  to  the  ca- 
veatee,  as  assignee  of  Fisher,  is  vacated,  and  rendered  inoperative  for  this 
purpose ;  because  it  finds  the  said  the  claim,  to  wit,  Armstrong's  entry  on 
warrant  938,  removed  from  its  interference  with  the  location  of  the  caveatee, 
and  the  warrant  itself  elsewhere  and  subsequently  in  1808.  The  finding 
on  the  second  fact  shows  that  this  entry  on  warrant  938  was  made  since  the 
entry  of  the  caveatee.  By  the  finding  on  the  ninth  fact,  the  entry  of  Peter 
Fisher  has  been  legally  transferred  to  the  caveatee.  And  by  the  finding  on 
the  tenth  fact  that  it  is  not  removed.  These,  taken  together,  wholly  remove 
the  original  ground  on  which  M'MiUan  contested  the  right  of  survey  to  be 
in  the  caveatee.  But  admitting  this  to  be  the  case,  M'Millan  contends  that 
the  matter  of  his  subsequent  allegations,  introduced  upon  amendment  of  his 
caveat  at  September  term,  1808,  with  leave  of  the  Court,  exhibiting  two 
,  entries,  the  one  made  in  1807,  the  other  in  1808,  conveying  the  whole  of 
the  lands  surveyed  for  the  caveatee,  is  good  and  sufficient  to  prevent  a  grant 
from  issuing  to  the  caveatee,  [278]  because  he  says :  First,  that  the  said 
entry  of  Fisher  is  vague  and  not  special  upon  the  face  of  it  Second,  that 
if  this  should  be  adjudged  against  him,  yet  by  the  finding  of  the  tenth  &ct 
Shover  had  two  entries  in  Sumner  county,  on  Rocky  Creek  on  and  before 
the  15th  April,  1797,  the  time  of  making  the  caveatee's  entry.  That  this 
disclosure,  which  would  necessarily  be  made  to  a  subsequent  enterer  to 
Fisher  in  the  progress  of  his  investigation  to  ascertain  the  locality  of  Fish- 
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en's  entry,  would  render  that  uncertain  and  vagae  which  primd  fade  on  its 
£Bice  seemed  to  be  certain ;  and  therefore  not  ftimishing  a  sufficient  indicium 
of  appropriation  is  to  be  totally  disregarded  by  future  appropriators.  If 
Fisher's  entry  is  to  be  considered  a  nullity,  the  consequence  contended  for 
is  correct,  and  the  judgment  ought  to  be  reversed.  First,  as  to  the  specialty 
of  the  entry  on  the  face.  Fisher  enters  274  acres  in  Sumner  county,  on 
the  waters  of  Rocky  Creek,  adjoining  a  tract  entered  by  Michael  Shoveron 
the  west  This  seems  to  contain  reasonable  certainty :  the  first  directing 
call  leads  you  to  the  county ;  the  second  to  the  place  more  circumscribed ;  the 
third  call  is  locative,  and  fixes  the  particular  spot  appropriated :  to  wit,  ad- 
joining a  tract  entered  by  Michael  Shover  on  the  west 

This  seems  to  be  quite  precise,  and  to  leave  but  little  latitude  for  the  in- 
dulgence of  the  pleasures  of  the  enterer  in  surveying.    It  is  more  precise 
than  the  decisions  have  required  a  special  entry  to  be  under  the  land  laws. 
The  result  to  be  deduced  from  these  is,  that  if  the  locative  call  is  contained 
within  any  part  of  the  survey  the  entry  is  special,  though  at  one  comer, 
and  notwithstanding  that  thereby  a  space  of  land  is  protected  from  future 
acquirers  much  larger  than  necessary  for  the  satisfaction  of  the  claim 
attached  thereto.     Fisher's  entry  denies  him  half  this  latitude,  he  is  to  join 
Shover  on  the  west,  and  run  west,  and  thereby  is  precluded  from  all  that 
lies  east  of  this  locative  [279]  call.    Taking  it  on  the  face,  the  first  objec- 
tion fails.    Secondly,  Shover  has  two  entries  on  Rocky  Creek.  This  objec- 
tion, which  is  latent  on  the  face  of  the  entry  of  the  caveatee,  is  one  whidi 
tho  caveator  cannot  avail  himself  of  from  the  finding  of  the  jury  on  the 
third  &ct  submitted  by  the  defendant    They  say  the  objects  therein  called 
for  were  identified  and  notorious  at  the  time  the  entry  was  made,  and  that 
the  survey  thereupon  is  pursuant  to  its  calls.    It  is  difficult  under  such  cir- 
cumstances to  conceive  what  possible  injury  can  accrue  to  the  caveator. 
The  decisions  consider  that  if  the  objects  of  an  entry  are  identified  and 
notorious,  the  subsequent  appropriator,  making  reasonable  examination,  has 
in  his  favor  every  means  that  is  necessary  to  direct  his  pursuit,  and,  without 
gross  negligence,  he  may  avoid  the  conflict  of  a  prior  claim.   See  Cooke,  138, 
139,  287,  288.   For  any  thing  that  appears  to  the  contrary,  these  two  entries 
of  Shover's  might  have  occupied  the  relative  position  stated  by  the  counsel 
upon  the  argument ;  that  is,  lying  east  and  west  of  each  other,  and  adjoining. 
In  which  case,  in  point  of  fact,  no  difficulty  might  occur  operating  on  the 
other  side.     But  extreme  cases  are  not  proper  grounds  from  which  general 
principles  of  law  applicable  to  the  whole  community  are  to  be  drawn.     Com- 
mon cases  of  common  conduct,  directed  by  reasonable  care  and  industry, 
must  furnish  the  cases  of  the  rule  ;  and,  from  these  data  it  is  established 
that  an  entry  possessing  calls  identified  and  notorious  at  the  making  thereof 
is  an  appropriation  of  the  contents,  importing  of  itself  sufficient  notice  and 
validity. 
Judgment  of  the  Circuit  Court  affirmed. 
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CHARLOTTE.    MARCH  TERM,  1818. 

ARCHIBALD  ROANE,  ) 
ROBERT  WH YTE,         [  j^ihjks. 
JOHN  HAYWOOD,        ) 

THOMAS  KING  AND  WIFE  AND  OTHERS,  COMPLAINANTS,  v. 
THOMAS  TRAVIS,  JOHN  HENDERSON,  DANIEL  HENDERSON, 
SAMUEL  SMITH,  AND  CHARLES  CHERRY,  DEFENDANTS. 

The  statute  of  limitations  will  not  nm  between  eetitn  que  trust  and  his  trustee,  but  will  ran 

between  the  trustee  and  a  stranger.    [Ace.  Coleson  v.  Blanton,  8  Hay.  162.] 
A  title  by  deed,  devise,  descent,  or  the  like,  from  one  apparently  an  owner,  is  a  color  of  title, 

and  founded  upon  a  grant  within  the  meaning  of  the  Act  of  1797,  48,  4. 
Notices  are  of  two  sorts,  express  or  notional,  and  the  latter  is,  where  the  purchaser  knows  of 

a  deed,  which  refers  to  another  deed,  which  discloses  the  equity. 
General  notice  in  the  neighborhood  of  the  claim  of  an  equi^  by  an  agent,  is  not  notice  to 

thoee  who  purchase  land  in  that  neighborhood. 
So,  admissions  of  the  plaintiff  *s  equity  by  him  who  conveyed,  will  not  be  notice  of  the  equity 

to  the  purchasers  who  obtained  conveyances  before  the  admissions  were  made. 
Notional,  or  presumptive  notice,  is  not  to  be  extended  beyond  the  bounds  already  established. 

[Aoc  Perkins  v.  Hays,  Cooke,  167.    And  see  Woodfolk  v,  Blount,  8  Hay.  147 ;  Robertson 

V.  Auld,  6  Y.  406.] 

[280]  Per  Curiam.  The  bill  states  that  a  warrant  issued  to  A.  Butts  for 
1000  acres  for  his  services  in  the  reyolutionary  war.  That  he  sold  the  warrant 
to  Thomas  Tilluch,  of  Halifax  in  North  Carolina,  for  a  full  and  valuable 
consideration,  which  was  actually  paid.  That  the  warrant  was  transferred, 
not  by  indorsement  on  tihe  warrant,  but  on  a  separate  paper,  which  is  now 
lost.  That  Butts  caused  it  to  be  delivered  to  said  Tilluch,  who  procured  an 
entry  to  be  made  thereon  by  A.  Crutcher  and  James  C.  Montflorence,  or 
cue  of  them,  on  the  24th  of  July,  1784.  On  which  a  survey  was  made,  and 
a  grant  issued  in  1786,  in  the  name  of  A.  Butts.  It  was  for  the  use  of  Til- 
Inch.     The  tract  was  1000  acres  on  Red  River,  Montgomery  county. 

The  bill  states  that  Thomas  Tilluch  died  in  1785,  and  by  his  last  will 
and  testament  he  directed  his  lands  to  be  sold  and  disposed  of  by  his  exec- 
utors, who  never  did  in  any  manner  dispose  of  these  lands.  That  T.  V. 
Tilluch  was  his  only  heir,  who  died  intestate  the  23d  of  August,  1805,  un- 
der twenty-four  years  of  age,  and  that  the  plaintiffs  are  his  heirs-at-law. 

The  bill  chaiges  that  Robert  Nelson,  now  deceased,  afler  the  date  of  the 
grant,  made  several  entries  of  the  same  land,  although  he  well  knew  at  the 
time,  and  ever  afterwards,  that  the  lands  thus  entered  were  [281]  claimed 
by  and  actually  did  belong  to  the  heirs  of  Tilluch.  That  grants  issued  to 
Nelson  upon  these  entries,  and  that  he  brought  an  ejectment  against  T» 
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Daabar,  and  obtained  judgment.  And  in  consequence  thereof,  in  the  year 
1792,  entered  into  possession  of  all  the  land  comprised  in  the  grant  in  the 
name  of  Butts  during  the  infancy  of  Tillnch.  And,  being  thus  in  possession 
in  the  years  1801, 1802,  1803,  failed  to  return  the  land  for  taxation,  or  pay 
the  tax  due  thereon  for  the  year  1802.  By  reason  of  which  fiiilure  the 
sheriff  or  collector  reported  to  court  in  1803  that  the  taxes  were  still  due 
and  unpaid,  whereupon  the  Court  gave  judgment  for  the  sale  of  the  land 
for  the  taxes  against  A.  Butts,  who  was  then  dead,  and  that  Robert  Nel- 
son became  the  purchaser  for  $9.40,  and  obtained  the  sheriff's  deed.  The 
complainants  say  that  Nelson  himself  was  the  only  person  who  owed  these 
taxes  and  ought  to  have  paid  them,  and  not  Butts  or  those  claiming  onder 
him,  and  that  the  omission  of  Nelson  to  pay  the  taxes  was  designed  and 
intended  for  the  fravidnlent  purpose  of  extinguishing  the  opposing  claims, 
and  profiting  at  the  expense  of  TiUuch's  heirs. 

It  is  also  charged  in  the  bill,  that,  in  the  year  1799,  an  action  of  eject- 
ment for  recovering  possession  of  said  land  was  commenced  against  Robert 
Nelson,  and  others  holding  claims  under  him  by  Den,  plaintiff  on  the  demise 
of  A.  Butts,  but  really  for  the  use  of  the  heirs  of  Tilluch,  in  which  action 
the  plaintiff  was  nonsuited  in  1801,  and  judgment  was  entered  up  against 
the  plaintiff  for  the  costs.  In  .1804^  Nelson,  without  any  fci.fcu  or  other 
process,  procured  an  execution  to  issue  for  the  costs  against  Butts  or  his 
heirs,  and  caused  it  to  be  levied  on  said  lands,  and  purchased  them  at  the 
sheriff 's  sale  on  the  24th  of  October  following,  for  five  dollars,  and  obtained 
a  deed  irom  the  sheriff;  the  land  being  then  in  his  possession,  or  of  those 
claiming  under  him  adversely  to  all  others,  and  was  designed  by  [282] 
covin  and  fraud  to  extinguish  the  claim  of  TiUuch's  heirs. 

It  is  also  charged  that  the  present  defendants  and  all  others  who  have 
sold  or  conveyed  to  them,  or  under  whom  they  respectively  claim,  well 
knew  of  the  equitable  claim,  now  set  up  by  the  complainants,  at  and  before 
the  sales  and  conveyances  by  them  and  to  them  respectively  made,  and 
at  and  before  the  purchase-money  by  them  or  to  them  respectively  paid, 
and  are  subject  to  all  the  equity  to  which  Nelson  was  subject,  and  ought  to 
give  up  possession  of  the  lands  and  account  for  the  yearly  profits,  and  the 
bill  prays  for  general  relief. 

Travis  disclaims.  The  other  defendants  filed  separate  answers.  They 
admit  the  warrant,  the  entry,  and  the  grant  to  Butts,  and  the  grants  to 
Nelson  for  the  same  lands,  and  the  taking  of  possession  by  him  in  the  year 
1792.  That  he  was  possessed  in  1801,  1802,  and  1803.  That  he  pur- 
chased the  same  for  taxes,  and  also  under  the  execution  for  the  ooets  of  the 
ejectment ;  but  deny  any  notice  of  the  sale  of  the  warrant  by  Butts  to 
Tilluch,  or  of  any  matter  relating  to  any  equitable  claim  or  interest  chaiged 
in  the  bill.  They  deny  any  knowledge  of  the  suit  brought  by  Nelson 
against  Dunbar.  They  have  no  knowledge,  they  say,  of  the. proceedings  in 
court  respecting  the  judgment  for  taxes,  or  how  the  execution  for  coats 
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of  the  ejectment  was  procured,  or  whether  the  proceedings  m  either  case 
were  regahir  or  not  They  deny  notice  of  any  covin  or  fraudulent  conduct 
in  Nelson  respecting  any  of  these  transactions,  and  require  on  all  these 
points  full  proof. 

They  severally  state  that  they  are  in  possession  of  lands  within  the 
bounds  of  the  tract  granted  to  Butts,  each  specifying  the  particular  quantity 
he  holds  and  most  of  them  the  price  paid,  and  that  they  hold  by  deeds  im- 
mediately from  Nelson,  or  mediately  under  titles  derived  from  him.  They 
aver  that  they  were  [283]  purchasers  for  a  full  and  valuable  considera- 
tion,  without  any  notice  or  knowledge  of  any  claim  which  T.  Tilluch  had, 
and  never  heard  of  any  such  claim  at  or  before  the  execution  of  the  deeds 
of  conveyance.  And  that  Nelson  and  those  under  whom  they  purchased, 
were  in  quiet  and  peaceable  possession  of  the  land,  and  have  been  so  ever 
since  the  years  1797  or  1798.  Having  thus  been  in  actual  possession  more 
than  seven  years  under  deeds  of  conveyance  founded  on  a  grant,  they  sev- 
erally claim  the  benefit  of  the  act  of  limitations  passed  in  the  years  1715  and 
1797.  It  is  proved  that  T.  Y.  Tilluch  was  the  only  son  and  heir  of  T.  Til- 
luch. The  said  T.  V.  Tilluch  was  bom  2l8t  October,  1782,  and  died  the 
21st  of  August,  1805,  in  the  23d  year  of  his  age.  And  that  the  complain- 
ants are  his  heirs,  all  of  whom  were  infants  under  the  age  of  twenty-one 
years  till  shortly  before  the  commencement  of  this  suit. 

One  question  for  our  decision  is,  whether  the  eestud  que  trtut  of  Butts  can 
be  excused  under  the  act  of  limitations  for  not  suing  within  the  prescribed 
time  because  of  his  estate  being  equitable,  not  legal ;  he  has  not  sued  in 
time  either  Nelson  or  his  sub-purchasers.  And  we  are  of  opinion  that  the 
act  will  not  run  between  cettid  que  trust  and  his  trustee,  but  that  it  will  run 
as  between  the  trustee  and  a  stranger ;  the  excuse  is  founded  on  a  same- 
ness of  interest  that  by  no  means  exists  between  the  two  last-mentioned 
persons.  It  is  also  founded  upon  the  impossibility  the  cestui  que  trust  labors 
under,  of  bringing  an  action  at  law,  a  consideration  wholly  inapplicable  to 
the  trustee. 

Another  question  is,  whether  he  who  is  in  possession  under  a  claim  orig- 
inally bad,  for  instance  under  a  void  tax  sale  and  deed  in  pursuance  of  it, 
can  be  profited  by  seven  years'  possession  if  there  be  not  a  regular  chain 
of  conveyances  between  him  and  the  grantee.  And  by  Haywood  and 
White,  JJ.,  to  which  Boane,  J.,  did  not  express  his  dissent  ^'  Founded 
upon  a  grant,"  means,  as  it  is  understood  in  common  acceptation,  and  in 
[284]  the  acts  allowing  for  improvements.  He  who  has  a  deed,  devise,  de- 
soent,  or  other  supposed  title,  which  can  be  supported,  if  at  all,  only  by  a 
second  grant  or  other  inferior  title,  which  he  must  use  for  defence  of  his 
claim  that  is  no  otherwise  supported,  and  not  by  any  other  grant,  is,  in 
the  contemplation  of  this  law,  holding  under  a  deed  founded  upon  a  grant. 
His  deed  or  supposed  title  is  as  good  as  one  r^;ularly  derived  from  the  sec- 
ond grant,  for  both  aro  bad.    It  is  equally  protected  by  the  policy  and 
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spirit  of  the  act  of  linutations.  For  instance,  if  the  second  grantee  die 
leaying  two  sons,  one  born  before  marriage,  the  other  after,  and  the  elder 
is  supposed  to  be  the  heir,  and  as  such  conyeys,  and  after  seven  years  his 
grantee  is  sued  by  the  second  son,  this  grantee  shall  be  protected  as  weQ 
where,  having  purchased  from  the  second  son  and  been  in  possession  seven 
years,  he  is  sued  by  the  first  grantee  of  the  State.  And  as  to  the  qnestioa 
what  is  color  of  title,  a  deed  from  one  apparently  an  owner  is  a  color  of 
title ;  because  it  is  a  conveyance  having  the  form  and  appearance  of  a  valid 
legal  conveyance,  though  it  is  not  so  in  reality.  So  of  a  devise,  descent, 
or  the  like,  from  an  apparent  owner.  But  a  bond  or  covenant  for  title  to 
be  made  at  a  future  day  is  not  a  color  of  title ;  for  upon  the  face  of  it 
there  is  a  disaffirmance  of  a  title  now  existing  in  the  obligee  or  covenantee. 
A  bond  for  title  does  not  purport  to  be  a  conveyance.  It  depends  upon 
the  title  of  the  obligor,  and  relates  to  it  The  possession  of  the  obligee 
is  for  the  obligor ;  and  in  the  act  of  limitations  is  counted  for  the  latter. 

There  are  divers  other  questions  arising,  but  indeed  we  think  it  unneces- 
saiy'to  enter  upon  the  discussion  of  them  at  this  tijfke ;  for  there  is  a  point 
in  this  case  on  which  the  cause  must  turn  and  be  decided,  let  those  ques- 
tions be  decided  either  one  way  or  the  other.  Notice  in  this  case  must  be 
brought  to  the  defendants  otherwise,  although  Nelson  may  have  been  sub- 
ject to  the  equity  of  the  complainants,  the  [286]  defendants  are  not  The 
evidence  upon  this  point  is,  that,  a  few  days  before  the  commencement  of 
this  suit  in  equity,  all  of  the  defendants  but  Hatcher  said  to  the  witness 
that  they  respectively  had  heard  of  Buttis  claims  or  of  tome  person  claim- 
ing under  him.  Seawell,  for  the  heir  of  Tilluch,  had  brought  an  action  of 
ejectment  in  the  name  of  Butts  about  the  year  1799,  which  some  years 
afterwards  went  off  by  a  nonsuit :  that  an  arbitration  between  A.  Crutdier 
and  Peterson  respecting  part  of  the  1000  acres  was  settled  by  twelve  men 
upon  the  land  in  the  year  1788 ,  that  Nelson  was  one  of  the  twelve,  and 
the  surveyor  employed  to  show  the  interference ;  that  the  claim  of  Tilluch 
become  known  generally  in  the  neighborhood  in  the  year  1796  or  1797.  It 
is  urged  that,  hearing  of  Butts's  claim,  the  purchasers  should  have  inquired 
into  it,  and  might  have  collected  from  the  above-named  persons  and  cir- 
cumstances that  the  equitable  claim  of  Tilluch  existed. 

Notices  are  of  two  sorts,  express  or  notionaL  The  latter  is  where  the  pur- 
chaser knows  of  a  deed  which  refers  to  another  deed  which  discloses  the 
equity.  But,  if  he  knows  of  a  deed  or  grant  which  gives  an  estate  that  is 
subject  to  a  trust,  notice  of  that  deed  or  grant  is  not  notice  of  the  trust 
if  it  do  not  appear  on  the  face  of  the  deed  or  grant  Because,  perusing 
the  latter,  it  would  not  inform  him  of  the  trust  So,  if  he  has  hearjL  of  the 
claim  of  a  grantee,  that  is  not  notice  of  the  trust  dependent  upon  the 
claim,  for  he  may  know  of  the  latter  without  knowing  of  the  former. 

General  notice  in  the  neighborhood  of  the  claim  of  an  equity  by  ao 
agent,  is  not  notice  to  those  who  purchase  lands  in  that  neighborhood,  for 
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Still  they  maj  not  have  heard  of  it  Admission  of  the  plaintiff's  equity 
by  him  who  conveyed  may  prove  against  them  the  existence  of  the  equity, 
but  not  the  notice  of  it.  If  the  sub-purchasers  obtained  conveyances  be- 
fore the  admission  made,  they  are  not  affected  by  them.  [286]  2  Fonb. 
155,  156.  If  the  purchaser  is  told  that  certain  persons  are  in  possession, 
he  has  in  law  notice  of  their  estates.  Newland,  571.  If  a  purchaser  has 
possession  of  a  settlement,  he  is  presumed  conusant  of  a  fsLCt  relative  to  the 
settlement,  which  is  not  stated  in  it,  because  by  inquiry  of  the  wife's  rela- 
tions he  might  have  known  it  New.  512.  Here  the  purchasers  knew  of 
Butts's  estate  or  of  some  claim  under  it,  but  that  did  not  point  out  to  them 
the  sub-claimant  to  inquire  of. 

It  is  going  very  far  to  say  we  will  take  away  a  man's  legal  estate  upon 
a  presumed  notice  which  may  never  have  come  to  him.  It  will  not  do  to 
extend  that  presumption  beyond  the  bounds  it  has  hitherto  been  confined 
in.  Indeed  its  dangerous  nature  may  render  it  a  fit  subject  of  inquiry 
whether  these  bounds  ought  not  to  be  reduced  to  narrower  limits. 

This  evidence  has  probably  been  lost  by  the  death  of  Taylor ;  but  it  is 
indispensable  to  the  support  of  this  bill.  An  honest  claim  may  probably  be 
lost  by  holding  the  evidence  given  to  be  incompetent  to  the  establishment 
of  the  fact  it  is  produced  for.  But  it  is  better  that  one  individual  suffer 
than  that  the  best  interests  of  society  should  be  jeopardized  by  the  accept^ 
ance  of  testimony  and  holding  it  sufficient,  when  in  itself  it  is  uncertain, 
and  leaves  it  in  tquiUbrib  whether  the  fieict  existed  or  not 

Uie  bill  mtut  he  dismissed. 


Charlotte.   March  Term,  1818. 
EX  PARTE  WEAKLY. 

The  fees  of  101^67018  are  fixed  by  1786, 18, 1,  and  the  eqniyalent  of  the  twenty  shillings 
therein  mentioned,  is  two  dollais  and  a  half. 

He  had  been  directed  by  an  order  of  this  court,  at  the  last  term,  to  as- 
certain the  boundaries  of  a  tract  of  land  in  dispute  between  M'Nairj  and 
Vance,  that  the  Court  might  see  precisely  how  to  specify  the  corners  and 
lines,  in  a  decree  about  to  be  made  in  respect  of  them  between  these  par- 
ties. He  had  made  the  survey  and  returned  it  to  court  at  this  term,  and 
had  [287]  attended  to  explain  his  plats  three  days  after  the  first  day  of 
the  term.  And  the  question  now  is,  whether  he  shall  be  allowed  accord- 
ing to  the  Act  of  1786,  c.  13,  or  the  Act  of  1807,  c.  2. 

And  the  Goort  decided,  first,  that  he  shall  be  allowed  under  the  Act  of 
1786 ;  secondly,  that  twenty  shillings  mentioned  in  that  act  means  $2.50 ; 
thirdly,  that  he  is  to  have  the  allowance  of  one  day  for  every  twenty-five 
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miles  travelliDg  to  or  from  the  survej  to  his  home,  and  from  his  place  of 
residence  to  court  and  back,  and  one  day  for  being  at  court  to  return  hi« 
plat,  and  so  many  days  at  home  as  may  be  employed  in  drawing  the  plat, 
and  as  may  be  employed  in  making  the  survey  on  the  premises ;  fourthly, 
he  is  not  to  be  allowed  for  attendance  at  court  to  explain  his  plat  after  the 
first  day,  unless  summoned  as  a  witness.  And  in  that  case  he  is  to  be 
allowed  the  same  compensation  as  is  allowed  to  witnesses,  making  the 
distinction  between  those  who  attend  in  the  same  county  in  which  their 
residence  b,  and  those  coming  from  another  county. 


Charlotte.    March  Term,  1818. 
BROWN  V.  BELL. 

The  Court  will  not  pennit  a  cross-bill  to  be  filed  where  the  matter  can  be  easily  availed  of 
hj  other  means,  such  as  the  examination  of  the  iMUty  or  witnesses  on  taking  an  aceoont 

And  when  leave  is  given,  after  the  application  has  been  long  delayed,  it  will  only  be  on  con- 
dition that  it  shall  not  delay  the  hearing  of  the  original  bill. 

Upon  a  motion  of  Whitesides  to  be  at  liberty  to  file  a  cross-bill,  Roanb 
and  Hatwood,  JJ.,  were  of  opinion  and  so  stated  to  the  bar  as  follows : — 
This  cause  has  been  eleven  years  depending.  A  reference  has  been  made 
of  the  accounts  between  the  parties,  but  the  account  has  not  yet  been 
taken,  and  before  a  motion  of  this  sort  be  allowed  it  ought  to  be  consid- 
ered: First,  whether  the  amendment  moved  for  be  material;  secoudly, 
if  material,  whether  the  benefit  of  that  matter  may  not  be  had  by  the 
defendant  in  some  other  way  in  this  cause  without  a  cross-bill ;  thirdly, 
whether  the  cross-bill,  if  filed,  should  [288]  not  be  upon  condition  that 
the  hearing  should  not  thereby  be  delayed.  For  the  Court,  on  the  hearing 
of  the  original  bill,  may,  if  they  find  it  essential  to  justice,  put  off  a  final 
determination  for  the  better  examination  of  such  matter,  if  it  should  thea 
appear  indispensable. 

Here  one  allegation  of  the  bill  is,  that  Bell  agreed  to  indemnify  Brown 
against  all  losses  he  should  suffer  by  executions,  dec,  from  non-payment  at 
the  days  stipulated  of  the  moneys  which  Bell  covenanted  to  pay  him  for  his 
iron-works.  And^  further,  it  is  stated  that  Bell  failed  to  do  so,  in  conse- 
quence whereof  a  JL  fa.  issued  against  Brown,  to  satisfy  which  the  sheriff 
sold  a  certain  tract  of  land  for  a  price  far  below  its  value.  Bell  now  states 
that  this  land,  though  sold  by  execution  as  Brown's,  did  not  belong  to  him, 
but  to  a  third  person ;  and,  besides,  was  purchased  in  for  a  small  sum  by 
Vance,  as  agent  for  Brown.  What  does  this  statement  of  the  pleading 
to  be  established  by  proof  propose  ?  That  the  contract  to  indemnify  was 
made ;  when  thai  is  proved,  the  next  thing  on  the  part  of  Brown  is  to  prove 
that  the  land  was  sold  at  an  undervalue,  and  that  it  belonged  to  him.  If 
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Bell  shows,  on  the  contrary,  that  it  belonged  to  any  other  person,  this  will 
defeat  the  claim,  and  he  can  do  this,  though  he  should  not  prove  as  he  now 
wishes  to  state  in  his  cross-bill,  that  the  right  which  was  in  Powell 
was  assigned  to  himself,  nor  that  the  action  which  depended  between 
Powell  and  the  alienee  of  Brown  lately  was  discontinued.  For  though 
neither  the  one  nor  the  other  be  proved,  still  he  will  not  have  to  pay  the 
value  of  the  land,  and  will  be  discharged  from  this  item  of  the  account, 
&C.  And  as  to  the  purchase  by  an  agent  of  Brown's  for  a  small  sum,  that 
can  be  ascertained  in  taking  the  account,  both  by  interrogatories  to  be  put 
to  Brown  and  the  oath  of  Vance,  who  may  be  examined  as  a  witness. 
What  good,  then,  will  a  cross-bill  do?  We  will  never  consent  to  a  cross- 
bill [289]  where  the  matter,  though  of  weight,  can  be  so  easily  availed 
of.  And  were  we  to  allow  of  one  at  so  late  a  period  for  any  indispensable 
cause,  yet  we  would  annex  thereto  a  condition,  that  the  allegation  as  stated 
in  it  should  not  delay  the  hearing  upon  the  original  bill.  But  that  the 
Court  should  proceed  as  if  the  cross-bill  were  not  filed,  and  suspend  as  to 
the  matter  of  the  cross-bill,  if,  upon  hearing,  it  should  appear  necessary  for 
the  attainment  of  justice. 

Whtte,  J.,  was  for  allowing  the  motion.     But  it  was  overruled  by  the 
other  two  judges. 


Charlotte.    March  Term,  1818. 

RUSSEL  AND  ALLEN  v.  ISAAC  LANIER  AND  BURWELL 

LANIER. 

A  ihrndnlent  gnntee  of  personal  property  may  be  treated  as  the  executor  de  mm  tori  of  the 
grantor,  and  sued  by  the  creditors  as  such.    [Ace.  Cobb  v.  Lanier,  4  Hay.  297.], 

Per  Curiam.  The  bill  was  for  an  injunction,  which  was  granted.  The 
defendant  demurred,  and  the  demurrer  now  came  on  to  be  argued. 

The  bill  stated  that  Claxton  was  possessed  of  certain  negroes,  and,  being 
indebted  to  divers  persons,  conveyed  them  to  Isaac  Lanier,  reserving  to 
himself  an  estate  for  life.  The  negroes  remained  in  possession  of  Claxton 
for  many  years  after,  till  both  removed  to  this  State  from  North  Carolina. 
That  Claxton  became  indebted  to  Russel,  and  was  sued  by  Russel  in  the 
lifetime  of  Claxton,  who  died  pending  the  action.  Letters  of  administra- 
tion were  granted  by  the  proper  court  to  the  widow  of  Claxton,  and  she 
being  made  a  party  to  the  action,  after  the  death  of  Claxton,  the  action- 
proceeded  against  her  to  judgment.  Isaac  Lanier  conveyed  the  negroes  txx 
Burwe]l  Lanier,  who  got  possession  of  them  immediately  after  the  death  of 
Claxton,  and  had  them  before  the  letters  of  administration  were  granted, 
and  at  the  time  of  the  judgment  [290]  Execution  issued  upon  the 
judgment    The  sheriff  seized  and  sold  one  of  the  negroes,  which  he  found 
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in  the  possession  of  Burwell  Lanier.  Harwell  Lanier  sued  him  at  law, 
and  had  judgment  against  him  for  the  value  of  the  negro.  Whereupon 
Bussel,  who  had  indemnified  the  sheriff,  and  the  sheriff  brought  this  bill, 
alleging  the  above  circumstances,  insisting  on  them  as  proofe  of  fraud,  and 
praying  that  the  moneys  should  be  retained  in  the  hands  of  the  sheriff  for 
the  satisfaction  of  Bussel's  demand,  apd  stating  that  Lanier,  the  plaintiff  in 
the  action  at  law,  had  removed  to  the  Alabama  territory. 

And  per  Roane  and  Whtte,  J  J.,  Haywood  not  giving  any  opinion,  as 
the  other  two  judges  agreed,  and  he  had  formerly  been  of  counsel  in  the 
action  at  law. 

Because  of  the  fraudulent  circumstances  stated  in  the  bill,  Russel  might 
have  proceeded  against  Lanier  as  executor  de  ton  tort  either  by  action  at 
law  or  bill  in  equity,  and  for  that  reason  this  bill  is  so  far  proper  both  to 
ascertain  his  debt  and  to  prove  the  fraud,  and  to  have  a  decree  for  satisfac- 
tion. And  as  to  intercepting  the  money  recovered  against  the  sheriff,  and 
which  was  assets  in  the  hands  of  Burwell  Lanier,  that  may  be  proper  also 
primd  factey  he  being  removed  out  of  this  State ;  although  upon  the  answer 
it  may  appear  otherwise  if  he  should  allege  and  prove  other  demands 
against  his  assets  of  higher  dignity  to  an  amount  sufficient  to  exhaust  all 
his  assets.  Should  that  not  appear,  there  is  no  harm  in  ordering  this  money 
to  be  applied  in  satis&ction  of  Bussel's  demand.  This  will  prevent  an 
action  at  law,  and  avoid  the  mischief  of  sending  to  another  State  in  pursoit 
of  Lanier.  Therefore  the  demurrer  must  be  overruled,  and  the  defendant 
be  directed  to  answer.  The  demurrer,  being  bad  in  part,  must  be  overruled 
for  the  whole.  But  still,  as  to  the  surplus  of  the  recovery  above  Bussel's 
demand,  the  Court  now  can  look  into  the  bill ;  and  [291]  finding  that  the 
injunction  was  granted  for  too  much,  may  now  dissolve  it  for  the  excess. 
And  we  accordingly  order  it  to  be  dissolved  for  all  above  what  will  satisfy 
Bussel's  demand ;  and  as  to  thai  it  shall  be  continued  till  further  order. 


Oharlotte.    March  Term,  1818. 
PHILLIPS  V.  OVEBTON. 

If  an  answer  be  so  eyaaive  that  it  is  a  mere  deliuionf  it  will  be  considered  as  no  answer  at  all, 
and  the  Court  will  order  it  to  be  tidcen  off  the  file. 

Bat  when  'the  Oeurt  does  not  make  such  an  order,  the  complainant  should  except  to  the 
answer,  and,  if  he  omit  to  do  this,  it  cannot  be  said  that  the  matter  evaded  is  either  in 
issue  or  confessed.  [Ace.  Teil  v.  Roberts,  8  Raj.  189 ;  4  Hay.  90.  But  see  Rhea  t?.  Alliaon, 
8  Head,  176;  Cox  v,  Waggoner,  6  Sn.  642.] 

Equity  will  -not,  daring  the  pendencj  of  an  action,  pennit  an  attorney  to  extoit  from  his  client 
unreasonable  sums  for  his  services,  nor  to  take  unreasonable  presents  or  securities  from 
him.    [Ace.  Planters*  Bank  v.  Homberger,  ^Cold.  607,  citing  this  case.] 

BiU  in  JBquity.  —  Per  Curiam.    Overton  having  answered  and  died,  hia 
representatives  were  cited  by  8ci»  fa^  and  made  parties.    The  answer  was 
424 


PHILLIPS  V.  OTEBTON.  291|  292 

replied  to,  and  the  canse  set  for  hearing.  It  now  came  on  to  be  heard  and 
no  evidence  on  either  sid^  was  offered.  The  bill  stated  that  Phillips  was 
sued  for  the  hire  of  a  negro,  for  which  $75  were  demanded  of  him.  That  he 
employed  Overton,  an  attorney,  to  defend  him,  who  agreed  to  take  $10, 
bat  obtained  his  note  nnder  seal,  when  very  drunk,  for  $100.  And  after- 
wards neglected  the  cause,  but  sued  him  on  the  bill  single,  and  obtained 
judgment.    The  complainant  prayed  and  obtained  an  injunction. 

The  answer  admitted  the  action  for  the  hire  of  a  negro ;  not  saying 
what  sum  was  claimed  for  the  hire.  But  denied  the  agreement  of  the 
defendant  to  take  $10.  Admitted  his  obtainment  of  the  bill  for  $100,  and 
said  that  if  the  defendant  was  drunk  he  did  not  procure  him  to  become  so, 
nor  took  any  advantage  of  his  situation,  and  asked,  by  way  of  interrogatory, 
whether  the  drunkenness  of  the  complainant  or  his  want  of  intellect  will 
enable  him  to  avoid  his  solemn  bond  under  seal  ?  He  puts  other  similar 
questions  to  the  Court,  not  saying  in  pointed  t^rms  whether  the  complainant 
was  or  was  not  drunk  as  charged. 

[292]  The  answer  ought  to  have  admitted  or  denied  expressly  this 
charge.  We  cannot  take  evasions  as  a  confession  of  the  charge.  The 
Court  might  have  indeed  ordered  the  answer  to  be  taken  off  the  file. 
Cooper's  Eq.  Pleading,  318 ;  9  Yes.  Jr.  179 ;  14  Yes.  415.  It  is  there 
stated  that  if  an  answer  be  so  evasive  that  it  is  a  mere  delusion,  it  will  be 
considered  as  no  answer  at  all,  and  the  Court  will  order  it  to  be  taken  off 
the  file.  The  complainant  should  have  excepted,  and  have  compelled  a 
more  direct  answer.  Not  having  done  so,  but  replied,  it  cannot  be  said 
that  an  issue  is  joined  upon  this  part  of  the  bill.  And  ibiling  to  answer  a 
particular  charge  in  the  bill,  or  not  answering  fully,  cannot  be  taken  as  a 
confession.  The  answer  states  that  he  did  attend,  and  defended  the  com- 
plainant. The  replication  denies  that  and  puts  it  in  issue,  and  were  it 
material,  he  ought  to  prove  it  But  it  is  not  material.  For  a  fistilure  of 
consideration  alleged  in  such  case  ought  to  be  shown  on  the  part  of  the 
complainant.  Otherwise,  though  the  rule  is,  that  in  such  instances,  the 
writing  under  seal  is  proof  of  a  consideration,  that  rule  would  be  inverted, 
and  every  holder  of  such  an  instrument  would  in  equity  be  put  to  prove 
one.     Equity  must  follow,  not  invert,  the  rules  of  law. 

Still,  however,  there  is  enough  in  this  bill  and  answer  to  afford  ground 
for  relief  to  the  complainant.  Equity,  founding  itself  on  public  policy, 
and  the  prevention  of  unreasonable  advantages,  will  not  during  the  pen- 
dency of  an  action  suffer  an  attorney  to  extort  from  his  client  unreasonable 
sums  for  his  services,  nor  to  take  unreasonable  presents  or  securities  from 
him.  New.  454,  455.  But,  notwithstanding  such  security,  will  compel  the 
attorney  to  receive  only  a  reasonable  and  common  allowance  for  such  ser- 
vices. Though  after  the  suit  is  ended,  and  the  dependence  of  the  client 
removed,  and  his  perfect  freedom  of  action  restored,  the  law  will  allow  of 
any  compensation  the  client  may  think  proper  to  make. 
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[293]  Therefore  let  the  injunction  be  made  perpetual  as  to  the  whole 
of  the  judgment  obtained  against  the  complainant  by  the  defendant,  except 
the  sum  of  $10,  the  common  and  usual  allowance  in  such  cases. 

The  defendant  must  pay  the  costs  of  this  suit  and  of  the  action  at  law 
out  of  assets. 


Charlotte.   Maroh  Term,  1818. 
THOMAS  SHUTE  v.  HARDER  AND  OTHERS. 

Quora,  what  trust  estates  are  liable  to  execution  at  law.    [See  8.  a  1  T.  1,  where  the  case  is 
decided.] 

Per  Curiam,  Jacob  Garrison  entered  640  acres  of  land  on  the  6th  of 
August,  1807.  On  the  14th  of  August,  John  Curtis  entered  200  acres, 
within  the  bounds  of  Garrison's  640  acres.  Curtis  procured  a  grant,  and 
conveyed  to  the  defendant.  Garrison,  as  alleged  in  the  bill,  sold  his  640- 
acre  entry  to  Harder,  for  a  valuable  consideration,  actually  paid,  executed 
a  bond  to  convey,  and  Harder  took  possession.  The  complainant,  Thomas 
Shute,  on  the  30th  of  March,  1808,  entered  340  acres  within  the  bounds 
of  Garrison's  entry ;  and  entered  a  caveat  to  prevent  a  grant  from  issuing 
on  the  entry,  which  was  finally  decided  in  favor  of  Garrison's  entry.  Dur- 
ing the  pendency  of  the  caveat,  a  judgment  was  rendered  against  Harder 
at  the  suit  of  R.  Huggins,  execution  issued,  and  was  levied  on  the  entry  of 
640  acres,  and  at  the  sale  by  the  sheriff  Asa  Shute  purchased  the  land. 
He  is  since  dead,  and  the  plaintiff,  in  behalf  of  himself  and  the  other 
heirs,  filed  this  bill  to  prevent  Harder  from  proceeding  on  the  judgment  in 
the  caveat,  and  from  procuring  a  grant  for  the  land  in  his  own  or  any  other 
name.    To  this  bill  there  is  a  demurrer. 

It  was  argued  that  the  5th  of  Geo.  H.  c  7,  was  not  in  force ;  but  only 
the  Act  of  1794.  The  answer  is  that  all  executions  against  lands  are 
founded  upon  it  It  [294]  enforced  the  3  &  4  William  and  Mary 
against  fraudulent  devises,  and  that  part  of  the  Act  of  Ch.  U.  c  29,  which 
subjects  estates  in  trust  to  executions.  Real  estate  is  the  term  used  in 
the  Act  of  Geo.  H. ;  the  same  term  is  used  in  the  Act  of  North  Carolina, 
1784,  c.  11.  Trusts  express  and  resulting  are  liable ;  trusts  implied  in 
favor  of  an  obligee  to  whom  a  conveyance  is  to  be  made,  and  the  obligation 
transferred  to  an  assignee,  are  said  to  be  without  the  scope  of  the  act. 
We  had  better  consider  awhile  of  the  opinion  to  be  formed  upon  those 
latter  points.  If  the  interest  of  the  obligee  be  not  saleable  under  execu- 
tion, neither  is  that  of  the  obligor  or  covenantor  who  is  bound  to  make 
title,  and  then  by  the  simplest  operation  in  the  world  the  land  becomes  not 
liable  to  execution  in  the  hands  of  any  one.  Vide  Sand,  on  Uses ;  51, 1  P. 
W.  278. 

It  is  said  when  execution  is  taken  out  and  returned  that  equity  will 
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then  subject  the  trast,  be  it  of  what  kind  it  may.  It  seems  strange  to  sub- 
ject that  which  bj  law  is  not  liable.  But  how  will  jou  ever  get  an 
execution  against  an  executor  or  heir  who  has  not  legal  assets  ?  Will  not 
the  heir  plead  that  he  has  no  assets  ?  Will  not  the  executor  do  the  same  ? 
That  will  certainly  prevent  judgment  1  Yem.  173,  and  as  to  mere  equi« 
ties  see  2  Yem.  55-61. 

Perhaps  the  bond  to  convey  may  be  considered  in  equity  a  legal  trans- 
fer of  the  entry,  and  then  the  dispute  would  be  at  an  end. 

Where  equities  are  made  assets  perhaps  they  are  only  equitable  assets, 
and  to  be  disposed  of  to  creditors  pari  pcuau.     Ouna  advisare. 


Charlotte.   Maroh  Tenn»  1818. 
TRAYNEB  v.  BROOKS  AND  TRAYNER. 

Partition  cannot  be  decreed  in  eqnity,  where  there  is  adverse  poMesrion,  until  the  complainant's 
title  be  established  at  law.  [Ace  BuUer  v.  King,  2  Y.  122,  citing  this  case;  S  Hum.  486 { 
4  Hum.  177.] 

Thus,  a  bill  tiled  hj  one  heir  of  the  grantee  alleging  that  his  co-heir  had  sold  the  land  to  the 
defendant,  who  was  in  possession,  praying  partition,  will  be  dismissed  on  demurrer. 

[295]  Per  Curiam,  This  was  a  bill  in  Equity  filed  in  the  Circuit  Court 
for  the  county  of  Robertson,  from  whence  it  came  bj  appeal  into  this  court. 
The  defendant  demurred,  and  the  Grcuit  Court  sustained  the  demurrer. 
The  bill  stated  that  his  father  was  a  soldier  in  the  revolutionary  war,  in 
the  line  of  North  Carolina.  That  he  died,  leaving  two  sons  and  a  daugh- 
ter ;  that  a  warrant  issued  for  his  services,  and  that  a  grant  issued  upon  it 
for  640  acres  of  land.  That  his  brother  older  than  himself  sold  the  land 
to  Brooks,  and  conveyed  to  him  in  fee ;  and  that  he  took  and  continued  in 
possession,  and  was  in  possession  at  the  time  of  filing  the  bill.  The  bill 
prayed  for  a  partition  between  him  and  Brooks. 

Brooks  is  in  possession,  and  claims  the  whole  tract  under  the  conveyance 
from  the  complainant's  brother.  The  complainant  has  not  recovered  pos- 
session in  ejectment ;  and  the  defendant  Brooks  denies  his  title.  We  can« 
not  try  that  legal  question  upon  this  bill  for  partition.  Partition  cannot 
be  decreed  until  the  complainant's  title  be  established  at  law,  and  then  it  is 
of  course  for  a  court  of  equity  to  decree  it 

The  hill  must  be  dismissed  hecause  the  title  cannot  he  tried  here. 


Oharlotte.    March  Term,  1818. 
DAVIS  V.  WALKER. 

« 

Equity  will,  at  the  instance  of  the  locator,  decree  a  specific  performance  of  a  contract  for  the 
location  of  the  lands  of  an  infimt,  made  by  parol  by  the  infant's  next  friend.  [Aoc.  Bmltk 
V.  Brooka,  8  Hay.  24S,  whioh  aee.    See  alao  Harben  «.  Congdon,  1  Cold.  221.] 
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Per  Ounam.  The  bill  states  that  Prnitt,  the  half-brother  of  the 
deceased,  daring  the  infietncy  of  the  defendant,  offered  warrants  to  Davis 
to  be  located,  and  agreed  to  give  him  one  half.  That  he,  Davis,  passed 
the  warrant  through  [296]  the  commissioner's  office,  and  located  and 
entered  the  land,  and  obtained  grants  and  caused  them  to  be  registered. 
The  contract  was  not  admitted  in  the  answer.  It  was  proved  that  Pmitt 
did  make  the  contract,  and  promised  to  give  one-hal£ 

Haywood,  J.  —  This  contract  is  a  necessary  one,  made  for  preservation 
of  a  real  interest,  which  otherwise  might  have  been  lost.  And  if  it  be  as 
reasonable  as  it  was  necessary  it  ought  to  be  considered  to  be  obligatory 
on  the  defendants.  Not  because  possession  was  taken  by  the  defendants 
after  coming  to  age,  for  that  might  be  without  any  design  to  assent  to  the 
contract,  but  because,  being  reasonable  as  well  as  necessary,  the  Court  will 
enforce  it ;  if  not  wholly  reasonable,  it  ought  to  be  enforced  so  far  as  it  is. 
The  evidence  is,  that  one-thifd  was  the  common  allowance  at  the  time  this 
contract  was  made ;  therefore  let  it  be  allowed  now.  Precedent  has  estab- 
lished that  such  contract  is  not  against  our  statute  of  frauds  and  perjuries ; 
and  I  am  for  following  the  precedent,  though  by  no  means  convinced  of  its 
correctness.  Here  by  parol  evidence  a  man's  real  estate  is  affected,  both 
by  proof  of  a  contract,  and  by  proof  of  the  quantum  of  allowance  proper  to 
be  made  for  the  complainant's  services.  All  which  might  have  been  unal- 
terably fixed  by  writing. 

Roane,  J.,  was  of  the  same  opinion.  White,  J.,  gave  no  opinion. 
The  Court  directed  an  interlocutory  decree  to  be  drawn  accordingly,  and 
surveys  to  be  made  for  ascertaining  the  part  that  should  be  allotted  to  the 
complainant  at  the  next  term. 


Charlotte.    Haroh  Term,  1818. 
COBB  t;.  LANIER 

Under  the  acts  of  aBsemblj  fbr  preventing  the  abatement  of  inits,  an  action  may,  after  the 
death  of  the  defendant,  be  revired  against  a  person  as  his  executor  de  mm  tart^  in  the  same 
manner  as  against  the  rightful  executor  or  administrator,  who  may  plead  any  thing  he 
could  to  an  original  action.    [Aoc.  Rossel «.  Lanier,  4  Hay.  280.] 

An  execution  upon  a  Judgment  against  the  personal  representative  of  a  decedent  cannot  be 
levied  upon  chattels  fraudulently  conveyed  by  the  decedent  in  his  lifetime,  for  they  are 
not  assets.  [Ace.  Greenlee  v.  Hays,  1  Tenn.  800.  But  such  chattels  might  be  subjected 
in  equity,  in  case  of  the  estate's  insolvency.  7  H.  276  and  887.  And  now,  by  1862, 288, 
4  and  48  (Code,  4286, 1769),  by  creditors  and  personal  repiesentatiTeB.  Boxley  o.  McKay, 
4  Sn.  288.] 

[297]  Per  Owriam,    This  caase  comes  hj  adjournment  from  the  Cir- 
cuit Court    It  is  an  action  of  trespass,  and  an  agreement  as  to  the  facts  is 
made  up  by  the  parties,  and  by  these  the  same  question  is  made  and  sub- 
mitted to  the  Court  that  was  formerly  decided  in  this  court  between  Lanier 
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and  Allen.  We  are  all  of  opinion  that  the  decision  on  that  canse  was  cor- 
rect. It  is  useless  to  hear  the  same  points  argued  again  now.  And  the 
Court  now  decided  on  this  case  accordingly :  that  the  seizure  and  sale  hy 
the  sheriff  of  negroes  in  the  possession  of  Lanier,  upon  an  execution  against 
the  administrator  of  Claxton,  who  had  conveyed  said  negroes  ,hy  hill  of 
sale  to  the  father  of  the  defendant,  Burwell,  was  not  a  lawful  seizure,  and 
was  not  authorized  by  such  execution.  The  defendant  in  that  case  being 
a  lawful  administrator,  and  Lanier  an  executor  de  $an  tort,  against  whom 
there  was  not  any  judgment  or  execution. 

The  case  of  Lanier  and  Allen  above  referred  to  was  decided  by  Roane 
and  Whtte,  J  J.,  July  term,  1816. 

Claxton,  in  his  lifetime,  conveyed  by  deed,  duly  executed,  the  negro  in 
question  with  others,  to  Isaac  Lanier,  reserving  a  life-estate  to  himself  and 
his  wife.  This,  for  the  purpose  of  argument,  is  admitted  at  the  bar  to  have 
been  to  the  prejudice  of  creditors,  and  therefore  covinous  and  void.  After 
the  death  of  Claxton,  his  wife  mentioned  in  the  deed  having  died  before 
him,  Lanier  took  possession  of  the  negro  sued  for  in  this  action  before 
administration  was  committed  to  the  widow  of  Claxton,  who  had  been  his 
second  wife.  And  afterwards  administration  was  committed  to  her  by  the 
County  Court  of  Stewart,  being  the  county  ii^  which  Claxton  resided  at  the 
time  of  his  death.  [298]  Bussel  then  prosecuted  a  suit  against  the  admin- 
istratrix for  a  debt  due  to  him  from  the  intestate,  and  obtained  judgment 
and  execution  to  be  levied  of  the  goods  and  chattels  of  the  intestate  and  had 
judgment  and  execution  to  be  levied  of  the  goods  and  chattels  of  the  intes- 
tate in  her  hands  to  be  administered.  Upon  this  execution  the  defendant 
Allen,  who  was  the  sheriff,  seized  and  sold  the  said  negro  who  had  been  con- 
veyed by  deed  to  Burwell  Lanier,  the  plaintiff,  firom  the  said  Isaac  Lanier, 
and  had  been  hired  to  one  Thornton,  and  was  in  his  possession  when  taken 
by  the  defendant.  After  a  very  elaborate  argument  on  both  sides,  the  Court 
decreed,  first,  that  an  action  under  the  Act  of  Assembly  for  preventing  the 
abatement  of  suits  after  the  death  of  Claxton  might  be  renewed  against  the 
executor  de  son  tort,  as  well  as  it  might  be  against  a  rightful  executor  or 
administrator.  He  could  not  allege  that  he  was  an  executor  by  wrong ; 
and  therefore  was  not  the  object  of  the  act,  for  that  would  be  to  profit  of 
his  own  wrong,  which  the  law  will  not  allow.  The  9c%.fa.  would  name 
him  only  executor ;  and  he  might  plead  any  thing  which  he  could  plead  to 
an  original  action. 

Second,  this  action  may  be  supported  by  the  general  owner  or  special 
bailee,  and  here  it  is  brought  by  the  owner. 

Thirdly,  the  fi.fa.  which  issued  upon  the  judgment  in  favor  of  Russel 
was  not  leviable  on  the  negro  in  question,  in  the  hands  of  Lanier,  or  of  the 
person  holding  the  possession  for  him.  This  negro  was  not  assets  in  the 
hands  of  the  rightful  administratrix ;  could  not  be  recovered  by  her ;  and 
might  have  been  recovered  against  her  or  from  her  by  Lanier,  whose  title 
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is  good  against  all  but  creditors.  They  ought  to  subject  the  property  in 
the  hands  of  the  donee  bj  an  action  against  him  as  executor  de  ion  tort;  by 
which  means  he  would  have  an  opportunity  to  plead  any  defence  that  may 
have  accrued  to  him  after  taking  the  [299]  chattels  of  the  deceased.  As 
that  he  h^  paid  the  value  to  creditors,  or  to  the  rightful  administrator,  or 
any  other  of  the  many  defences  which  he  might  have  acquired  since  his 
original  liability. 

Judgment  for  the  plaintiff  below. 


Charlotte.   Maroh  Term,  1818. 
WALTERS  V.  M'ALLISTEB. 

A  plea  of  tender  of  specific  articles,  to  be  good,  must  aver  that  the  defendant  was  ready  on 
the  day  specified  in  the  contract  to  deliver  the  articles;  that  neither  the  plaintiff,  nor  any 
one  for  him,  was  present  during  the  day  to  receive  them ;  and  that  the  defendant  has  always 
since  been  ready  to  deliver  them.  [Ace  Tieman  v*  Napier,  Peck,  218;  Nixon  v,  Bullock, 
0  T.  416 ;  Miller  v,  McLain,  10  Y.  247,  all  citing  this  case.  So  if  the  tender  were  of  money. 
Keys  V.  Roder,  1  Head,  19.] 

Appeal  —  Per  Ouriam,  The  question  raised  by  the  pleadings  was  npon 
a  tender,  alleged  to  be  made  by  Walters,  the  defendant  below.  He  owed 
714  lbs.  of  cotton  to  M'AUister,  and  was  to  pay  so  much  as  he  might  haye 
ready,  on  the  12th  of  March,  1814,  the  residue  in  the  spring  of  the  year. 

The  first  plea  was  a  tender  of  all  on  the  12th  of  March,  1814,  to  the 
agent  of  the  plaintiff  M'Allister,  at  the  cotton-gin  of  the  defendant,  and  a 
refusal. 

The  second  plea  was  a  tender  on  the  12th  of  March,  1814,  to  the  agent 
of  400  lbs.  at  the  cotton-gin  of  the  defendant,  said  agent  then  and  there 
having  the  means  of  transporting  the  same,  and  a  refusal ;  and  that  he  was 
ready  in  the  spring  to  have  paid  the  residue. 

Beplication  to  the  first  plea,  a  demand  of  the  cotton  on  the  19th  of 
March,  1815,  and  a  refusal.  Beplication  to  the  second  plea,  a  demand  of 
the  714  lbs.  on  the  9th  of  March,  1817. 

Demurrer  to  both  replications. 

A  tender  of  all  on  the  12th  of  March,  1814,  discharges  from  a  forfeiture 
or  penalty  or  paying  the  twenty-five  cents  in  money  per  pound.  But  still  be 
is  bound  to  pay  the  714  lbs. ;  and  should  plead  as  to  that  yet  ready ;  5  C.  D. 
650 ;  Dy.  25  a.  He  ought  also  to  make  a  [300]  proffer  of  the  goods, 
unless  too  cumbrous,  and  this  would  discharge  him  from  the  action.  But 
perhaps,  if  the  goods  being  perishable,  were  inevitably  lost  after  the  refusal, 
or  the  value  be  exhausted  by  the  expenses  of  keeping  them,  then  it  would 
not  be  unreasonable  to  discharge  the  defendant  wholly.  No  opinion  how- 
ever need  be  given  on  these  points,  as  none  of  these  remarks  are  applica- 
ble to  either. 
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Charlotte.   March  Term,  1818. 
WEEKS  V.  MoCARREL'S  LESSEE. 

To  make  a  tax  sale  valid,  it  must  appear  that  the  taxes  remain  unpaid;  for  if  paid  hj  any 
chdmant,  or  person  in  possession,  the  payment  woald  be  good,  although  the  land  be 
claimed  ander  other  grants.    [See  McCarrol^s  Lessee  v.  Weeks,  6  Hay.  240.] 

Appeal  —  Tax  Sales,  —  Per  Curiam.  And  it  appearing  that  Weeks, 
being  in  possession,  had  paid  the  taxes  the  year  these  taxes  were  due,  for 
which,  nnder  another  title,  the  land  was  sold. 

Roane  and  Whyte,  JJ.,  decided  that  to  be  a  good  payment  by  whom- 
soever made,  and  that  no  other  taxes  could  then  be  due  for  that  year  on 
the  same  land,  though  claimed  under  divers  other  grants. 

Judgment  that  the  cause  be  removed  to  the  Circuit  Court  to  be  tried, 
and  to  the  end  that  the  Circuit  Court  might  instruct  the  jury  according  to 
this  opinion. 
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PEA  V.  WAGGONER  AND  OTHERS. 
18.  (7.,  6  Hay.  242.] 

If  an  executor  or  administrator  pay  debts  more  than  the  amount  of  assets  in  his  hands,  he  is 
placed  on  the  same  fitting,  and  has  a  right  to  reimbursement  on  the  same  terms  that  the 
creditor  would  have  to  enforce  his  demand,  and  nnaj  in  like  manner  be  barred  by  the 
statute.  [Aoo.  8.  c.  6  Hay.  242;  Lyon  «.  Tick,  6  T.  44;  Franklin  v.  Armfield,  2  Sn.  806, 
856;  Smith  v.  Alexander,  4  Sn.  482.] 

The  Act  of  1715, 48,  9  (Code,  2281, 2786),  is  in  force,  and  can  be  pleaded  by  heirs  to  a  demand 
against  them,  for  a  debt  of  their  ancestor.  [Aco.  Stone  v.  Sanders,  1  Head,  250,  citing  this 
case,  and  M.  &  T.  858;  6  T.  224;  Earles  v.  Eailes,  8  Head,  866.] 

The  fifUi  section  of  the  Act  of  1789,  28  (Code,  2249),  is  only  durectoiy,  and  the  limitation  will 
take  effect  whether  the  advertisement  mentioned  in  it  be  made  or  not.  [Aoc.  Johnson  v. 
Dew,  5  Hay.  224;  Hooper  v.  Bryant,  8  T.  1,  citing  this  case;  Crabangh  «.  Hart,  8  Y.  481; 
Atkinson  v.  Settle,  5  Y.  299.] 

The  Act  of  1715  makes  no  exception  in  finror  of  persons  under  disability,  and  where  no 
exceptions  are  made  in  the  law  the  courts  can  make  none.  [Ace.  6  Y.  224;  1  Head,  248; 
Code,  2786.] 

If  the  executor  or  administrator  pay  just  debts  without  pleading  the  statute  of  limitations,  it 
is  not  a  dewuiaviL  [But  1716, 48, 9,  is  an  exception,  and  must  be  plead.  Brown  v.  Porter, 
7  H.  878.  So,  the  personal  representative  cannot  waive  the  bar  of  the  statute  in  his  own 
favor.    Wharton  v,  Marbeny,  8  Sn.  608 ;  Batson  v,  Murrell,  10  H.  801.] 

[1]  Roane,  J.  —  This  is  a  bill  brought  by  Pea,  the  administrator  of 
Tate,  against  his  heirs.  The  plaintiff  alleges  that,  in  the  course  of  his 
administration,  he  had  paid  debts  doe  by  the  intestate  to  a  considerable 
amount,  more  than  the  value  of  the  assets  which  came  to  his  hands,  and 
prays  to  be  reimbursed  out  of  the  real  estate  which  descended  to  the 
heirs. 

The  defendants  say,  in  their  answer,  that  the  intestate  did  not  assume 
within  three  years  before  the  commencement  of  this  suit  And  claim  the 
benefit  of  the  Act  of  Limitations  of  1715,  c  27. 

They  also  say  that  neither  the  complainant,  nor  those  alleged  by  him  to 
have  been  creditors,  have  exhibited  their  demands,  or  made  their  claims,  or 
brought  their  suit  or  suits  against  the  defendants  within  seven  years  after 
the  death  of  Tate  the  intestate,  and  claim  the  benefit  of  the  Act  of  1715, 
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c.  48,  §  9.    Tate  died  in  March,  1803.    The  complainant  procured  letters 
of  administration  in  May  following. 

Both  acts  relied  on  bj  the  defendants  were  passed  in  the  same  year.  In 
the  first,  specialty  contracts  are  not  included,  and  might  be  recovered,  unless 
by  long  delay  the  presumption  should  arise  that  they  had  been  paid ;  and 
lands  descending  to  the  heir  would  have  been  liable  to  satisfy  the  debt  of 
the  ancestor,  in  case  [2]  the  heirs  were  named  in  the  bond,  and  the  heirs 
would  not  have  been  discharged  by  a  shorter  lapse  of  time  than  the  an- 
cestor. 

But  it  is  alleged  that  the  heir  is  relieved  from  this  liability  by  1715, 
c  48,  §  9,  unless  daim  be  made  against  him  by  the  creditor  in  seven  years 
after  the  death  of  his  ancestor.  It  is  true  the  expression  used  by  the  legis- 
lature is  broad  and  comprehensive.  It  creates  a  bar  without  respect  to  the 
nature  of  the  demand,  or  the  disability  of  the  creditor  to  sue.  There  is  no 
reservation  for  the  case  of  vniaDis,  feme$  covert,  or  for  those  whose  debts,  by 
the  terms  of  the  contract,  had  not  become  due  before  the  expiration  of  the 
term.  And  where  no  exceptions  are  made  in  the  law,  the  (}ourt  cannot 
make  any.  But  still,  in  this  as  in  all  other  cases,  the  words  used  should  be 
considered  with  reference  to  the  subject-matter  respecting  which  they  are 
used,  and  not  be  extended  beyond  it.  In  this  act,  the  legislature  seems  to 
have  only  in  view  '^  the  rules  to  be  observed  in  proving  wills  and  in  grant- 
ing letters  testamentary  and  of  administration,  and  to  regulate  the  oondact 
of  executors  and  administrators."  With  reference,  then,  to  that  subject, 
the  ninth  section  requires  all  creditors,  as  well  infants,  ^c.,  as  others,  as 
well  those  whose  debts  are  not  then  due  as  those  whose  debts  are  due,  to 
make  their  claims  in  seven  years,  or  be  barred.  In  the  case  of  administra- 
tors, this  bar  extends  not  only  to  creditors,  but  to  the  distributees,  or  next 
of  kin.  K  they  do  not  recover  their  money  in  seven  years,  the  surplus 
must  be  paid  to  the  church-wardens  for  the  use  of  the  parish.  No  intima- 
tion having  been  given  in  the  act  that  heirs  were  intended,  they  seem  to  be 
left  in  the  same  situation  with  respect  to  creditors  as  if  the  act  had  not 
passed.  The  conclusiveness  of  this  bar,  it  may  be  observed,  is  considera- 
bly relaxed  by  the  Act  of  1784,  c.  23,  in  which  this  section  is  quoted  mt- 
hcUimf  and  then  follows  a  direction  that  ^  so  soon  as  an  administrator  hath 
finished  [3]  his  administration  on  such  estates,  and  no  creditor  shall  make 
any  further  demand,  the  residue  shall  be  deposited  in  the  treasury,  there  to 
remain  without  interest,  subject  to  the  claim  of  creditors  and  the  lawful 
representatives  of  the  deceased,  without  being  subject  to  the  limitation  of 
time."  By  this  act,  the  surplus  which  had  not  been  demanded  by  the  next 
of  kin,  even  after  the  payment  into  the  treasury,  was  subject  to  the  daim 
of  creditors  without  limitation.  How  is  he  to  get  the  money  ?  Certainly 
not  by  suit  against  the  treasurer,  but  against  the  administrator,  who  cannot 
plead  the  statute  but  by  pleading  fully  administered ;  the  creditor  may  pro- 
ceed to  judgment  and  receive  his  money  from  the  treasurer. 
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By  the  Act  of  the  5th  of  George  11.  c.  7,  all  real  estates  in  the  colonies 
were  made  liable  to  and  chargeable  with  all  debts  of  every  description,  and 
to  be  assets  for  the  satisfaction  thereof,  in  the  same  manner  as  real  estates 
were  liable  for  the  satisfaction  of  debts  dne  by  specialty,  and  subject  to  the 
same  process  of  execution  as  personal  estate.  In  England,  as  well  as  here, 
the  personal  estate  was  to  be  first  applied,  and,  if  insufficient,  the  real 
estate  was  to  be  assets  for  the  discharge  of  debts.  In  conformity  to  this 
principle  have  all  our  laws  been  framed.  The  personal  estate,  in  every 
instance,  is  first  liable  before  the  real.  By  the  Act  of  1784,  c.  11,  direc(>- 
ing  the  mode  of  proceeding  against  the  real  estate  when  the  personal  is 
insufficient,  it  is  strongly  implied  that  the  suit  must  first  be  prosecuted  to 
judgment  against  the  personal  representative,  and  the  personal  assets  be 
exhausted,  before  the  real  estate  can  in  any  instance  be  chargeable  in  the 
hands  of  the  heir,  who  is  to  be  made  a  party  by  set.  fa.  It  is  true  there 
are  no  negative  words  declaring  that  a  creditor  shall  not  sue  the  heir  in 
the  first  instance.  As  all  demands  are  placed  in  this  respect  upon  an  equal 
footing,  and  from  the  tenor  of  this  act  and  all  other  acts  securing  the  real 
estate,  so  long  as  any  personal  [4]  can  be  had,  it  would  seem  that,  where 
there  is  a  personal  representative,  the  heir  cannot  be  compelled  to  pay  the 
debt  of  the  ancestor  until  the  demand  be  ascertained  by  judgment  against 
the  personal  representative,  and  a  deficiency  of  assets  in  his  hands.  And, 
if  he  has  paid  over  to  the  legatees  or  distributees,  the  creditor  must  pro- 
ceed against  them  on  their  bonds  given  to  reiund,  and  not  against  the  heir. 

The  Act  of  1789,  c.  28,  repeals  all  laws  coming  within  the  purview  and 
meaning,  and,  as  I  believe,  repeals  the  ninth  section  of  1715,  c  48.  It  is 
on  the  same  subject-matter,  and  makes  provisions  wholly  inconsistent  with 
it.  It  prescribes  a  limitation,  but  difierent  from  the  other  in  its  commence- 
ment and  duration.  In  the  former,  the  time  begins  to  run  from  the  death 
of  the  debtor ;  in  the  latter,  from  the  qualification  of  the  executor  or  admin- 
istrator. The  former  does  not  terminate  till  seven  years  after  its  com- 
mencement ;  the  latter  in  two  or  three  years,  as  the  case  may  be.  In  the 
former,  there  are  no  exceptions  whatever,  and  the  Court  can  make  none ; 
in  the  latter,  there  are  exceptions  of  infants,  &c.,  who  have  one  year  afler 
the  disabilities  are  removed.  There  is*  aiso  an  exception  in  favor  of  the 
creditor  who  makes  his  demand,  and  delays  suit  at  the  request  of  the  exec- 
utor or  administrator.  The  Court,  seeing  these  exceptions,  by  the  known 
rules  of  construction  can  allow  of  others  of  a  similar  nature. 

It  has  been  insisted  that,  if  this  act  repeals  that  of  1715,  and  if  the  latter 
cannot  be  pleaded  by  the  heir,  he  is  left  wholly  unprotected  against  stale 
demands.  I  answer  he  has  the  benefit  of  the  general  law  of  limitations, 
and  of  the  Act  of  1789. 

He  for  whose  benefit  an  act  of  limitation  is  made,  may  or  may  not  insist 
on  it.  If  the  executor  or  administrator  does  not  plead  the  statute,  and 
judgment  is  had  against  him,  and  he  pays  the  debt  out  of  assets ;  or  if  he 
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pays  just  debts  without  suit,— these  sh^ll  be  [5]  allowed  him  in  the  set- 
tlement of  his  accounts,  and  his  not  taking  advantage  of  the  limitation  shall 
not  be  deemed  a  devastavit.  If  he  does  not  plead  the  statute  of  limitations, 
and  the  plea  of  fully  administered  be  found  for  him,  the  legatees  or  dis- 
tributees may.  plead  it  to  the  set.  fa,  brought  against  them  on  their  bond  for 
refunding,  and  the  heir  may  also  plead  it  to  protect  the  real  estate  descended 
to  him. 

If  the  creditor  commence  his  suit  in  due  time,  so  that  the  personal 
representative  could  not  avail  himself  of  the  statute  of  limitations,  neither 
shall  the  legatee  or  he  be  permitted  to  avail  themselves  of  it  by  plea  to  the 
sci.  fa.,  unless  perhaps  in  cases  of  unreasonable  delay. 

If  an  executor  or  administrator  pay  debts  more  than  the  amount  of 
assets  in  his  hands,  he  is  placed  on  the  same  footing,  and  has  a  right  to 
reimbursement  on  the  same  terms,  that  the  creditor  would  have  to  enforce 
his  demand,  and  may  in  like  manner  be  barred  by  the  statute. 

As  to  the  continuance  of  1715,  c.  48,  §  9,  after  the  Act  of  1789,  or,  if 
unrepealed  by  the  latter  act,  the  decisions  in  this  State,  and  in  •  North 
Carolina,  and  in  the  Circuit  Court  of  the  United  States,  and  in  the 
Supreme  Court  of  the  United  States,  are  both  ways ;  we  are  therefore  at 
liberty  to  pursue  either.  As  to  the  applicability  of  the  Act  of  1715  to  the 
case  of  heirs,  the  decisions  in  North  Carolina  and  in  this  State  being  in 
favor  of  the  heir,  we  are  bound  to  say  that  it  does  apply  to  him  and  still 
exists.  But  then  it  may  be  construed  so  as  not  to  hinder  such  benefit  to 
the  heirs  under  1789  as  results  from  the  present  construction.  It  may  be 
subject  without  contradiction  to  such  interpretation  as  is  now  put  upon  the 
word  claim,  not  extending  it  to  action.  The  heir  may  now  say,  you  did 
not  claim  in  seven  years.  He  may  also  say,  you  were  barred  as  to  the 
personal  estate  under  1789,  and  cannot  thereby  exonerate  the  personal 
estate  and  come  upon  me. 

[6]  The  latter  act  will  extend  to  both  heirs  and  devisees ;  whereas  the 
terms  used  in  the  former  could  not  extend  to  devisees,  they  not  being  liable 
when  the  Act  of  1715  passed,  unless  it  be  first  admitted  that  the  statute  of 
William  and  Mary  against  fraudulent  devises  was  in  force  here,  which 
certainly  was  i^ot  until  the  5  Geo.  II.  The  letter  of  1715,  c.  48,  will  also 
extend  to  judgment  against  the  ancestor  in  his  lifetime,  which  in  1715 
could  not  be  pursued  by  action  against  the  heir,  but  only  by  sci.  fa.  against 
him  as  torre-tenant,  which  was  founded  on  the  record  of  the  judgment  that 
executors  and  others  are  bound  to  take  notice  of,  and  probably  the  heir 
also,  where  notice  is  material.  In  the  latter  instance,  the  judgment  could 
only  affect  on^-half  of  the  lands,  and  the  Act  of  1715  could  only  be  a  bar 
in  this  instance  as  to  one-half,  whereas  now  the  other  half  also  will  be 
protected  against  the  creditor  by  notice  and  action  within  the  prescribed 
time. 

It  seems  to  me  strange  to  suppose  that  the  real  estate  can  be  reached 
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Otherwise  than  through  the  personal.  It  seems  equally  strange  that  a 
creditor  may  be  barred  as  against  the  executor^and  at  the  same  time  not 
barred  as  against  the  heir.  He  ought  not  to  be  barred  as  to  the  one  and 
not  the  other ;  why  exonerate  the  personal  estate,  and  leave  the  real  estate 
exposed  till  seven  years  have  expired?  It  is  admitted  on  all  hands  that 
an  advertisement  pursuant  to  the  Act  of  1789,  c  23,  §5,  will  enable  the 
executor  to  plead  in  bar  in  two  years.  Shall  he  really  be  still  liable  five 
years  longer  ?  I  am  of  opinion  the  Act  of  1789,  c.  28,  §  5,  is  not  condi- 
tional, but  directory,  because  of  the  disappointments  which  such  construc- 
tion would  bring  upon  disabled  creditors ;  for  I  cannot  think  the  exceptions 
in  1789  are  ingrafted  upon  the  Act  of  1715.  If  they  were,  then  that  act 
would  become  subject  to  equitable  exceptions  not  stated  in  it^  in  like 
manner  as  is  the  common  act  of  limitations.  This  is  not  consistent  with 
the  precedents  which,  it  is  said,  we  are  bound  to  [7]  follow.  Conforming 
to  them,  we  cannot  make  this  addition ;  and  therefore  they,  must  either  be 
sacrificed  at  the  pleasure  of  the  executor,  or  be  preserved  by  the  uncondi- 
tionality  of  the  clause  in  question.  .If. unconditional,  all  admit  that  1715 
is  repealed  as  to  executors.  Shall  the  peraonal  estate,  by.  reason  of  these 
exceptions  in  fieivor  of  disabled  persons,  be  suable  twenty  or  more  years 
hereafter,  and  the  real  be  absolutely  exempt  in  seven  ? 

Upon  the  whole,  if  no  former  decisions  had  ever  been .  made  upon  the 
Act  of  1715,  c.  48,  §  9, 1  should  think  it  never. was  intended  to  embrace 
the  case  of  heirs.  But  taking  it,  as  I  think  we  ought,  some  of  these 
decisions  to  be  in  force  as  to  them,  then,  in  my  opinion  the  word  claim 
means  notice  to  the  heir,  not  on  action  at  law,  which  if  once  given  within 
the  seven  years,  as  the  law  stood  under  1715,  prevents  the  bar  of  the 
creditor.  The  distinction  between  claim  and  action  is  evident  in  the  Act 
of  1789,  which  excuses  the  bar  if  claim  be  made  and  suit  brought  within 
the  Hmited  time. 

This  argument,  at  the  request  of  the  bar,  has  been  founded  on  the  answer 
as  if  the  same  matter  were  pleaded.  The  answer  must,  stand,  and  the 
evidence  need  only  be  pointed  to  the  part  of  the  plea  which  denies  that 
any  claim  was  made  in  seven  years. 

Haywood,  J.  —  If  the  ninth  section  of  the  Act  of  1715  applied,  to 
heirs  as  well  as  executors,  it  could  only  have  contemplated  the  barring  of 
such  debts  as  might  then  be  recovered  against  the  heir,  —  debts  by  specialty 
in  which  the  heir  was  named.  It  was  no  bar  in  favor  of  devisees ;  for  the 
statute  making  them  liable  had  not  at  that  time  been  enforced  here.  To 
ba  sure,  the  real  estate  has  since  been  made  liable  to  all  just  debts ;  but 
that  circumstance  cannot  enlarge  the  operation  of  a  precedent  act  of  the 
legislature.  And  there  is  the  less  reason  for  saying  so,  as  the  common  act 
of  limitations,  made  [8]  at  the  same  session  of  the  legislature,  barred  all 
simple  contract  debts  at  the  end  of  three  years,  with  an  exception  in  favor 
of  the  creditor  under  disabilities  until  a  time  specified  after  the  removal  of 
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such  disabilities.  Why  say  the  heir  may  plead  that  he  was  not  sued  in 
seven  years,  and  at  the  same  time  say  he  may  plead  that  he  was  not  sued 
in  three  years  ?  It  might  also  be  argued  that  the  indefinite  responsibility 
of  an  executor,  though-  he  bad  paid  out  the  assets  to  legatees,  which  gave 
him  no  exemption  from  the  action  of  a  creditor,  and  left  him  exposed  to 
answer  de  bonis  propniSf  though  the  securities  of  the  legatee  were  all  dead 
or  insolvent,  was  the  cause  which  induced  the  legislature  to  limit  such 
responsibility  to  seven  years,  and  deliver  him  from  a  peril  which  did  not 
affect  the  heir ;  therefore,  that  the  limitation  did  not  extend  to  him,  and 
that  he  ought  in  justice  to  remain  liable  to  the  debt  as  long  as  his  ancestor 
would  have  been  had  he  lived.  His  real  estate,  being  imperishable  and 
immovable,  could  not  be  withdrawn  from  the  heir  as  personalty  in  the 
hands  of  a  legatee  may  from  the  executor,  and' therefore  that  the  same 
reason  for  protecting  the  heir  did  not  exist  in  1715  as  did  for  protecting 
the  executor.  Without  resorting,  however,  to  all  these  considerations,  and 
without  deciding  whether  this  section  did  or  did  not  apply  to  heirs,  the 
question  now  before  us  may  be  settled. 

The  Act  of  5  Geo.  11.  c.  7,  made  lands  liable  to  all  debts.  The  Act  of 
1777,  c.  2,  §  29,  recognized  the  same  law.  The  Act  of  1794,  c.  1,  §  23, 
did  so  likewise.  The  Act  of  1784,  c.  10,  provided  the  means  of  subjecting 
an  heir  in  case  of  the  death  of  an  ancestor.  The  executor  was  to  be  first 
sued,  and  pleading  no  assets  or  fully  administered,  and  having  the  same 
found  for  him,  the  creditor  was  then  directed  to  pursue  the  heir  by  scire 
facias  founded  on  that  judgment.  Thus  the  heir,  with  respect  at  least  \o 
all  debts  he  was  made  liable  to  by  the  Act  of  Geo.  II.,  could  not  be 
reached  or  [0]  impleaded  but  through  a  judgment  against  the  executor. 
When,  therefore,  a  judgment  cannot  be  obtained  by  a  creditor  against  the 
executor,  the  same  debt  also  cannot  be  recovered  against  the  heir.  For 
without  a  judgment  against  the  executor,  no  set.  fa.  can  issue  against  the 
heir.  Then  the  question  descends  to  this  point:  Will  the  Act  of  1789, 
c.  23,  §  4,  bar  the  creditor  within  the  State  from  recovering  against  the 
executor  at  the  end  of  two  years  after  his  qualification  as  executor  ?  Ail 
admit  that  it  will  so  bar,  if  the  operation  of  the  Act  of  1789,  c.  23,  §  4^ 
does  not  depend  upon  a  previous  advertisement  by  the  executor,  as  required 
in  sect.  5  of  the  same  act  Then  we  descend  to  another  question.  Is  the 
said  fifth  clause  a  conditional  or  only  a  directory  clause  ?  Consider  for 
whose  benefit  is  the  limitation  in  sect.  4.  The  executor,  whether  he  has 
advertised  or  not,  after  the  end  of  two  years  may  pay  over  to  the  legatees 
by  sect  2  and  sect.  3  all  the  assets  remaining  in  his  hands,  taking  bonds 
payable  to  the  chairman,  and  afterwards  may  plead  fUne  €uiministravit  to 
the  action  of  a  creditor.  He  is  safe  without  the  limitation  contained  in  this 
act.  The  limitation,  then,  is  in  favor  of  the  personal  estate  in  the  hands  of 
the  legatee,  giving  also  a  time  for  disabled  creditors  which  is  not  allowed 
them  by  the  Act  of  1715.  If  this  limitation  is  not  to  take  effect  unless 
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the  executor  adFertise,  then  one  consequence  is  that  the  personal  estate  in 
the  hands  of  the  legatee  will  he  exposed  at  least  for  seven  years.  The 
executor,  without  any  risk  to  himself,  may  keep  up  the  liability  of  the 
personal  estate,  by  his  neglect,  five  years  longer  than  the  legislature 
intended.  On  the  other  hand,  the  exception  in  this  act  is  from  the  bar  of 
two  years  established  by  it.  Now  if  the  bar  does  not  take  place,  there  can 
be  no  exception  from  it  of  particular  cases  of  disability ;  and  then  the  dis- 
abled persons  intended  to  be  provided  for  by  the  Act  of  1789  will  be  at 
the  mercy  of  the  executors.  If  he  chooses  not  to  do  his  duty,  and  not  to 
[10]  advertise,  they  are  placed  under  the  Act  of  1715,  and  are  barred  in 
seven  years.  If  he  chooses  to  do  his  duty  and  do  advertise,  then  the  dis« 
abled  creditor  may  sue  after  the  seven  years,  whenever  the  disability  shall 
be  removed.  A  construction  that  places  both  the  legatee  and  the  disabled 
creditor  in  the  power  of  the  executor,  doing  mischief  to  them  by  his  failure 
and  misconduct  without  any  detriment  to  himself,  cannot  be  correct  The 
true  construction  must  be  that  the  fifth  section  of  1789,  c.  28,  §  5,  is  not  a 
condition  precedent,  but  directory  to  the  executor.  Should  a  creditor  suffer 
for  want  of  advertisement,  that  will  be  a  matter  to  be  adjusted  between  the 
wrong-doer  and  the  sufferer;  but  not  a  matter  to  prejudice  the  innocent 
legatee  or  disabled  creditor.  If  directory  then  the  bar  attaches  whether 
advertisement  be  ihade  or  not  If  so,  then  one  consequence  is,  that  a 
creditor,  being  barrable  in  two  years  by  1789,  cannot,  by  the  intention  of 
this  act,  be  left  under  the  Act  of  1715,  that  only  bars  in  seven.  For  why 
'  bar  in  seven,  if  barred  in  two  ?  Why  bar  a  feme  covert  or  the  like  in 
seven,  when  not  barred  by  1789  tiU  discoverture,  though  twenty  years 
after  the  seven  ?  Both  are  provisions  upon  the  same  subject,  within  the 
purview  or  body  of  1789,  and  therefore  the  former  or  Act  of  1715  seems 
to  be  repealed  by  the  express  words  of  1789,  c.  28,  §  6.  We  then  come  to 
another  reflection.  If  the  creditor  be  barred  as  against  the  executor  in 
two  years,  and  cannot  after  being  barred  pursue  the  heir,  shall  he,  thus 
barred  as  against  the  personal  estate,  proceed  against  the  heir  by  action, 
laying  aside  the  set.  fa,  f  Can  he  recover  against  the  real  estate  after 
exempting  the  personal  for  ever  by  his  delay,  although  the  law  directs,  as 
a  fundamental  provision,  that  the  personal  shall  be  the  primary  fund  ? 
Shall  he  thus  be  allowed  to  overturn  the  established  rules  of  law  to  suit 
his  own  purposes  or  caprices  ?  If  the  creditor  cannot  subject  the  [11] 
personal  estate  because  of  this  limitation,  shall  he  be  allowed  by  circuity  to 
turn  the  heir  upon  the  personalty  ?  C.  10 ;  the  bar  is  of  no  effect  as  to 
the  personalty ;  for  it  may  thus  ultimately  be  subjected. 

If  this  reasoning  be  correct,  then  can  Pea  recover  against  the  heir  ? 
He  may  notwithstanding  this  plea  of  the  seven  years'  act ;  for,  if  it  ever 
could  have  been  pleaded  by  the  heir,  it  is  perhaps  not  pleadable  since  the 
Act  of  1789,  and  from  the  consideration  of  precedent  If  barred  by  the 
common  act  of  limitations  so  far  as  concerns  the  personal  assets,  the  exec* 
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ntor  is  not  boand  to  plead  it.  But  if  he  pay  debts  beyond  his  assets,  to 
-which  he  might  have  pleaded  "  fally  administered,"  he  is  a  volunteer,  and 
stands  in  the  place  of  the  creditor  against  the  heir,  who  can  avoid  the  judg- 
ment by  pleading  a  matter  which  shows  that  such  judgment  is  unjust,  or 
was  barrable  by  plea  when  recovered  against  the  executor.  If  the  creditor 
could  have  been  barred  by  the  executor  by  the  plea  of  this  limitation,  then 
he  shall  be  barred  now  by  the  heir.  If  the  creditor  could  not  have  been 
barred  by  such  plea  of  the  executor,  neither  shall  he  be  barred  now ;  for 
then  the  creditor  might  have  obtained  judgment  and  have  proceeded  against 
him.  The  executor,  by  payment,  has  precluded  a  judgment  against  himself 
by  the  creditor,  and  has  extinguished  the  demand  of  the  creditor ;  but 
thereby  has  not  substantially  placed  the  heir  in  a  worse  situation  than  he 
would  have  stood  in  had  the  judgment  been  obtained.  It  would,  therefore, 
be  unconscionable  in  the  heir  to  withhold  payment  upon  the  ground  of  this 
informcdity^  provided  no  substantial  defence  which  he  had  before  is  taken 
from  him.  They  ought  both  to  stand  in  equity  unembarrassed  by  the  mis- 
take, and  upon  the  same  footing  as  if  judgment  had  been  actually  entered 
against  the  executor.  In  that  case  the  heir  who  sued  by  sci.fa.  could  only 
show  that  the  executor  had  assets,  or  could  have  barred  the  executor 
by  the  act  of  limitations ;  [12]  which,  if  he  could  have  done  then,  he 
may  do  now.  And  by  this  means  may  they  both  be  discharged;  the 
executor,  in  common  cases,  hy  plene  admimgtravit,  and  the  heir  by  the  act 
of  limitations,  which'  the  executor  might  have  pleaded,  each  will  enjoy 
the  advantages  which  the  law  gives  him.  After  payment  by  the  exec- 
utor of  any  sum  above  his  assets,  he,  as  creditor  of  the  heir,  ought  to 
bring  his  bill  within  the  same  time  that  the  creditor  was  bound  to  bring 
his  sci,  fa.  And  as  the  set.  fa,  is  not  limited  by  law,  so  neither  is  the  bill^ 
until  time  enough  be  lapsed  to  form  a  presumption  of  dereliction. 

But  combine  this  reasoning  with  former  decisions,  and  how  stands  the 
law  ?  The  result  is  that  neither  of  these  defences  is  wholly  good.  One 
being  founded  in  part  upon  not  suing  within  seven  years  after  the  death  of 
the  intestate,  so  fisir  it  is  incorrect ;  for  suit  is  not  required  by  the  words  of 
the  seven  years'  act,  though  claim  is,  and  so  far  the  defence  may  upon  prec- 
edent be  valid.  The  other  plea  is,  that  the  intestate  did  not  assume  with- 
in three  years  ;  the  meaning  must  be  next  before  filing  the  bill.  It  ought 
to  have  been  next  before  the  payment  by  the  administrator  of  the  debt  now 
demanded. 

If  the  Act  of  1715,  so  far  as  concerns  executors,  be  repealed  by  that  of 
1789,  then  the  existence  of  the  clause  in  1715  in  favor  of  heirs  would  be 
injurious  to  them  ;  for  after  the  creditor  was  barred  as  to  the  executor  in 
three  years  or  two  years,  as  the  case  might  be,  still  he  might  sue  the  heir 
and  subject  the  realty :  I  mean,  supposing  the  fifth  section  credited,  and  an 
advertisement  to  have  been  made.  If  not  repealed  by  1789,  then  the  cred- 
itor may  be  barred  before  the  debt  become  due  after  seven  years,  or  if  it 
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become  dae  so  late  within  the  seven  years  that  he  has  not  time  to  recover 
first  against  the  executor  and  then  against  the  heir. 

J£  the  opposite  construction  be  correct,  then  the  [13]  disabled  creditor 
will  be  barred  as  to  the  heir  in  seven  years,  though  at  liberty  to  sue  the 
executor  after  the  lapse  of  twenty  or  thirty  years,^  and,  being  then  repelled 
by  the  plea  of  admintstravity  cannot  resort  to  the  heir.  And  thus  the  realty 
will  be  exonerated ;  at  the.  same  time  that  the  personalty,  so  long  as  there 
is  any,  will  continue  liable,  —  a  difference  certainly  never  intended. 

The  creditor,  under  the  opposite  construction,  may  sue  the  executor  if 
he  qualify  after  the  end  of  seven  years,  though  the .  realty  at  the  end  of 
seven  years  be  wholly  discharged ;  the  executor  being  liable  to  a  debt  be- 
coming due  after  seven  years,  because  of  the  equitable  construction  which 
may  be  given  to  a  statute  with  exceptions,  as  the  Act  of  1789  is ;  at  the 
same  time  that  the  heir  is  completely  discharged,  because  the  Act  of  1715 
is  not  capable  of  such  equitable  construction. 

Why  is  the  advertisement  of  such  consequence?  Those  within  the  dis- 
trict or  county  will  hear  of  the  death  as  soon  as  of  the  advertisement ;  and 
those  beyond  the  county  or  district  will  often  hear  of  the  death  much 
sooner  than  of  the  advertisement.  It  is  hardly  supposable  that  any  one 
will  get  notice  by  the  advertisement  who  would  not  get  without ;  and  yet, 
immaterial  as  it  is,  the  act,  by  the  opposite  construction,  is  made  to  be  of 
no  effect  without  it 

But,  indeed,  if  the  section  in  question  must  now  be  taken  as  applicable 
to  heirs,  then  what  are  its  words  ?  The  Act  of  1715,  c.  48,  §  9,  is  in  these 
words :  ^  Creditors  of  any  person  deceased  shall  make  their  claim  within 
seven  years  next  after  the  death  of  such  debtor,  otherwise  such  creditor 
shall  be  for  ever  barred."  Now  what  is  meant  by  the  word  claim  both  at 
the  common  law  and  under  our  Acts  of  Assembly  1715^  c.  27,  §  3 ;  1797, 
c  43,  §  4 ;  1789,  c.  23,  §  4  ?  It  is  a  demand,  or  making  known  of  the 
demand,  to  the  person  who  is  subject  to  it,  within  [14]  seven  years,  to  the 
end  th^t,  being  apprised  of  the  debt,  he  may  provide  for  its  payment  An 
action  is  not  requisite.  Verbally  preferring  the  demand  is  enough.  Suing 
the  executor  is  notice  enough  to  the  heir.  Lis  pendens  in  a  superior  court 
is  notice  to  a  purchaser,  because  of  its  notoriety.  A  judgment  against  the 
testator  is  notice  to  the  executor.  Why  not  suit  against  the  executor 
notice  to  the  heir  ?  It  is  the  pendency  of  the  suit  in  the  case  of  the  purchas- 
er that  creates  the  notice.  2  C.  D.  Chancery,  Verbo  Notice.  We  are  not 
bound  to  go  beyond  former  decisions ;  and  to  say  that  claim  means  action. 
If  stated  in  a  plea  which  is  set  down  to  be  argued,  the  statement  must  be 
taken  as  true.  If  in  an  answer,  then,  by  a  replication,  the  plaintiff  should 
be  at  liberty  to  prove  the  claim  or  notice.  What  we  have  now  before  us 
is  to  say  whether,  if  such  claim  or  notice  be  proved,  the  bar  will  thereby 
be  prevented. 

I  cannot  believe  it  proper  to  introduce  an  act  of  limitations  for  an  heir 
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not  named  in  any  part  of  it,  and  then  to  bar  the  demands  against  him  by 
stretching  words  beyond  their  usual  signification.  The  Act  of  1789  re- 
quired the  creditor  not  only  to  demand  but  also  to  bring  stdt ;  so  did  the 
Act  of  1797.  The  expression  there  is  legal  claim  by  suit  in  law.  The 
Act  of  the  4th  of  Anne  c.  16,  §  16,  declares  that  no  claim  shall  be  sufficient 
within  the  act  of  limitations  of  21  James  I.  c.  16,  unless  an  action  shall  be 
commenced  within  one  year  after  the  making  of  such  claim.  A  broad 
road  of  distinction  is  made  between  claim  and  action  at  the  common  law, 
as  well  as  by  the  British  statutes  and  our  own.  Let  it  remain ;  let  us  not 
break  it  down,  for  by  so  doing  we  shall  bring  confusion  and  error  into  the 
interpretation  of  such  of  the  acts  as  have  used  the  term  in  its  legal  and 
established  sense. 

The  conclusion  is,  that,  if  there  was  no  claim  in  seren  years,  this  suit 
is  barred ;  but  if  there  was  a  claim  within  seven  years,  then  it  is  not 
barred.  Claim  [15]  in  the  Act  of  1715,  c.  48,  §  9,  means  a  verbal,  writ- 
ten, or  other  intimation  of  the  demand,  either  express,  or  by  some  distinct 
communication  that  the  debt  exists. 

Let  this  part  of  the  answer,  therefore,  stand  for  proof  of  the  claim  if  it 
can  be  made. 

Whyte,  J.  —  The  question  is,  whether  the  Act  of  1715,  c.  48,  §  9,  is  in 
force,  and  can  be  pleaded  by  heirs  to  a  demand  against  them  for  a  debt 
due  by  their  ancestor.  It  was  argued  that  the  Act  of  1715,  c.  48,  §  9, 
never  was  intended  to  embrace  in  its  provision  heirs  or  real  estate ;  that  its 
objects  are  manifestly  executors  and  administrators  and  the  personal  estate, 
and  that  this  is  the  case  is  apparent  from  the  caption  of  the  act,  which  is 
entitled  <'  An  act  concerning  proving  wills,  and  granting  letters  of  adminis- 
tration, and  to  prevent  frauds  in  the  management  of  intestate  estates."  It 
is  to  be  observed  .that  the  title  of  a  statute  is  not  to  be  regarded  in  constra- 
ing  it,  because  it  is  no  part  of  the  statute  (4  Bac.  380),  and  it  cannot  have 
escaped  the  notice  of  those  who  are  conversant  with  the  frame  of  our  acts  of 
assembly  how  often  a  clause  of  a  certain  import  is  ingrafted  upon  an  act 
respecting  a  different  subject,  the  clause  being  sui  generis,  totally  distinct 
from  and  unconnected  with  the  general  purview  of  the  act ;  the  clause  on 
that  account  cannot  be  considered  as  less  valid,  and  it  must  be  interpreted 
according  to  the  import  of  the  words  used,  and  so  is  Bac.  Abr.  vhi  suprcty 
which  says,  '*  If  a  section  be  introduced  which  is  a  stranger  to  and  uncon- 
nected with  the  purview  of  the  act,  it  must  nevertheless  take  effect  accord- 
ing to  its  obvious  meaning  independent  of  all  influence  from  other  parts  of 
the  law.**  The  ninth  section  is  in  these  words :  *'  That  creditors  of  any 
person  deceased  shall  make  their  claim  within  seven  years  after  the  death 
of  such  debtor,  otherwise  such  creditor  shall  be  for  ever  barred."  This  is 
a  general  act  of  limitation,  it  contains  no  [16]  exceptions ;  and  it  is  believed 
in  such  a  case^  where  no  exception  is  made  in  express  terms,  none  can  be 
raised  by  construction.  Creditors  shall  make  their  claim :  here  is  no  desig- 
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nation  as  to  kind;  nothing  that  points  to  a  division;  the  expression  is 
general.  All  creditors  must  therefore  be  comprehended,  and  the  bond 
creditor  of  course  as  well  as  any  other ;  for  why  should  he  be  excepted  ? 
Does  not  his  claim  come  equally  within  the  spirit  and  policy  of  the  act,  which 
were  the  settlement  of  the  estates  of  deceased  persons ;  the  adjustment  of 
the  different  interests  that  necessarily  arise  upon  such  a  change,  and  accom- 
panying a  transfer  of  rights,  with  the  expediency  of  terminating  all  questions 
respecting  them  as  soon  as  possible,  and  the  public  convenience  resulting 
therefrom  in  the  quiet  and  repose  of  society.  In  reference  to  these  matters, 
no  distinguishing  difference  can  exist  between  him  and  any  other  creditor. 
An  ailment  is  drawn  from  c.  27,  §  5,  of  this  same  year,  and  it  is  said  the 
legislature,  having  the  subject  of  limitation  before  them,  made  a  general  law, 
and  excepted  his  case  out  of  it,  thereby  inferring  that  it  was  their  intention 
to  except  his  case  out  of  this  act  also ;  but  the  inference  does  not  hold,  the 
two  limitations  have  different  purposes  in  view;  the  one  turns  upon  the 
evidence  that  establishes  the  claim,  its  &cility  and  its  certainty ;  the  other 
regards  the  repose  of  society  in  the  preservation  of  the  existing  state,  of 
things  which  a  lapse  of  time  has  produced.  It  is  admitted,  on  both  sides, 
that,  under  this  section,  the  personal  estate  is  protected,  and  that  the  exec- 
utor may  plead  the  seven  years'  limitation  in  bar  of  the  bond  creditor ; 
then  why  should  not  the  real  estate  be  also  protected,  and  the  heir  be 
admitted  to  the  same  defence  ?  By  the  common  law,  the  personal  estate  or 
the  goods  and  chattels  of  the  debtor,  and  the  profits  of  the  land  as  they  arose, 
which  might  be  considered  as  personalty,  were  only  liable  to  the  satisfaction 
of  his  debts,  the  land  was  [17]  not  liable ;  upon  feudal  principles  it  was  pre- 
served to  the  tenant  to  enable  him  at  all  times  to  perform  the  duties  for  which 
he  was  answerable  to  his  lord.  The  creditor,  in  making  the  engagement,  only 
looked  to  the  personal  estate  as  his  security  for  the  fulfilment  of  it ;  and,  upon 
the  death  of  the  debtor,  the  onus  of  payment  devolved  upon  the  executor  by 
virtue  of  the  fund  of  which  he  was  possessed.  But  if  the  contract  of  the 
debtor  had  been  reduced  to  a  judgment  in  his  lifetime,  then  by  the  Statute 
12  £d.  I.  the  lands  descended  to  the  heir  were  bound  in  his  hands  for  satis- 
iaction,  and  the  half  of  them  in  value  were  by  the  elegit  to  be  delivered  to 
the  creditor  to  be  by  him  held  until  the  yearly  value  found  by  the  inquisition 
taken  by  the  sheriff,  upon  the  oath  of  good  and  lawful  men,  discharged  the 
debt  and  damages  recovered.  If,  however,  the  heir  was  bound  in  a  bond 
given  by  the  ancestor,  and  a  recovery  was  had  thereon  against  the  heir,  the 
judgment  rendered  was  to  be  levied  of  all  the  land  descended  to  him  from 
his  ancestor ;  and,  by  the  common-law  execution  which  issued  in  pursuance 
thereof  the  whole  of  the  lands  descended  to  the  heir  and  in  his  hands  on 
the  day  of  obtaining  the  original  writ,  were  delivered  to  the  creditor  to  be 
by  him  held,  pursuant  to  the  valuation  upon  inquisition,  until  the  judgment 
was  satisfied.  2  Plowd.  438,  441,  8  60,  12.  Thus  stood  the  law  at  the 
time  of  the  passing  the  Act  of  1715.   The  personal  estate  was  liable,  in  the 
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hands  of  the  executor  or  administrator  of  the  debtor,  to  the  satisfaction  of 
all  his  contracts ;  the  half  of  the  real  estate  descended  in  the  hands  of  the 
heir  was  liable  to  the  satisfaction  of  judgment  obtained  against  the  ancestor 
himself,  and  the  whole  of  the  real  was  liable  in  the  hands  of  the  heir  upon  a 
judgment  obtained  against  the  heir  himself  in  debt  in  the  debet  and  deHnet 
upon  the  bond  of  his  ancestor.  Upon  this  state  of  things,  I  ask  again  why 
should  not  the  ninth  of  c  48, 1715,  extend  to  heirs  as  well  as  executors  and 
[18]  administrators,  and  its  protection  embrace  the  one  case  as  well  as  the 
other  ?  Both  the  personal  and  real  representative  were  liable  by  virtue  of 
the  fund  they  possessed,  and  not  otherwise,  unless  by  their  own  de&ult  they 
made  themselves  so,  as  by  mispleading.  Rather,  if  this  argument  had  any 
bearing  at  all,  it  would  operate  the  other  way,  and  press  against  the  point  it 
was  intended  to  support;  for  at  that  time,  to  wit,  in  1715,  the  personal 
estate  was  the  general  fund  for  the  payment  of  all  debts,  the  real  estate  a 
partial  fund  for  the  payment  of  particular  debts  only,  which  were  peculiarly 
circumstanced.  If  this  general  fund,  then,  to  which  all  creditors  looked,  was 
shut  up  by  the  legislature,  may  it  not  be  reasonably  inferred  that  those  less 
so  were  equally  within  their  intention  as  they  are  within  their  words  ?  Bat 
it  is  believed  the  great  principle  upon  which  this  limitation  turns,  and  which 
governed  the  legislature  of  1715  in  enacting  it,  is  that  laid  down  by  Judge 
Overton,  in  the  case  of  Smith  against  Hickman's  Heirs,  Ck)oke,  335 ;  to  wit, 
the  peace  of  society  and  its  preservation.  After  speaking  of  the  limitation 
as  to  the  personal  estate,  he  says,  *'  As  it  respects  the  situation  of  heirs,  after 
the  death  of  their  ancestors,  reasons  for  limitation  also  existed.  If  no  lapse 
of  time  can  secure  the  estate  thus  descended  the  peace  of  society  would  be 
much  disturbed.  Recoveries  might  be  made  of  one  of  many  heirs,  and  suits 
for  contribution  must  take  place.  K  the  legislature  deemed  it  of  importance 
to  the  peace  of  society  that  the  time  for  bringing  suits  should  be  limited  in 
the  case  of  proper  debts  of  individuals,  surely  there  is  as  great  reason  that 
heirs  should  be  exempted  on  that  ground  from  litigation  after  a  certain  lapse 
of  time;  otherwise  they  could  not  know  the  situation  of  their  affairs.  Com- 
mon prudence  would  suggest  that  for  some  time  they  would  keep  their  con- 
cerns in  a  compact  situation,  so  as  to  be  able  to  meet  any  demand,  though 
unknown  at  the  time  of  [10]  coming  to  their  patrimonial  estate ;  there  surely 
ought  to  be  some  time  when  this  obligation  should  cease." 

To  this  reasoning  of  Judge  Overton  I  subscribe.  It  may  be  further  ob- 
served that  the  twenty-seventh  chapter  of  this  same  session,  enacted  by  the 
same  legislature,  is  strongly  illustrative  of  the  policy  which  prevailed  at  that 
time,  and  governed  them  ;  it  breathes  the  same  spirit  as  the  ninth  section  of 
chap.  48,  and  its  enactments  tend  to  the  same  result ;  to  wit,  the  peace  of 
society.  The  twenty-seventh  chapter  of  1715  is  a  reduction  of  the  statute 
21  James  I.  c.  16;  the  statute  of  James  limits  the  right  of  entry  and  into 
lands  to  twenty  years,  this  act  limits  the  same  to  seven  years.  The  statute 
of  James  limits  trespass,  detinue,  trover,  debt,  case,  &c.,  to  six  years ;  this 
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act  limits  the  same  to  three  years.  The  statute  of  James  limits  assault  and 
battery,  &c.,  to  four  years,  and  actions  of  slander  to  two  years ;  this  act  limits 
the  same,  the  former  to  one  year  and  the  latter  to  six  months.  At  and  before 
the  passing  of  this  act,  the  statute  of  James  must  have  been  in  force  here, 
the  colonists  must  have  brought  it  with  them,  adopted  it,  and  acted  under  it 
until  it  was  repealed,  or  its  provisions  altered  by  them.  The  Act  of  1715, 
c  27,  is  the  alteration  they  made  compared  with  the  statute  of  James ;  its 
policy  is  manifest ;  its  speaks  for  itself;  while  it  protects  the  rights  of  individ- 
uals, it  regards  the  interests  of  the  community,  and,  while  it  permits  redress 
for  the  violation  of  these  rights,  it  consults  the  public  repose  and  the  peace  of 
society  in  the  exertion  of  it  Upon  the  whole,  therefore,  it  is  my  opinion 
that  the  ninth  section  of  the  forty-eighth  chapter  of  1715  includes  heirs  as 
well  as  executors  and  administrators  in  its  words,  in  its  spirit,  and  in  its 
policy. 

The  next  question  is :  Does  the  Act  of  1789,  c  23,  repeal  the  Act  of 
1715,  c.  48,  §  9, as  it  regards  either  heirs  or  executors  and  administrators? 
And,  first,  as  it*  regards  heirs.  The  Act  of  1789,  c.  23  is  not  an  [20] 
express  repeal ;  it  does  not  say  that  this  ninth  section  is  repealed  in  terms ; 
much  less  does  it  say  the  whole  act  is  repealed.  The  repeal,  then,  of  1715, 
c.  48,  is  only  express  so  far  as  the  provisions  of  1789,  c.  23,  are  inconsistent 
with  it;  and  this  leads  us  to  a  notice  of  these  provisions.  It  may,  however, 
previously  be  observed  that  Judge  Iredell,  who  was  employed  by  the  State 
of  North  Carolina  to  revise  and  publish  all  such  acts  as  were  in  force  and 
use,  and  to  leave  out  all  laws  repealed  and  obsolete,  as  well  under  the 
colonial  as  the  State  government,  has  retained  this  ninth  section  of  1715, 
c  48,  in  his  compilation :  this  evidences  his  opinion  on  this  point  Other 
judges  of  North  Carolina  have  expressed  the  same  opinion,  and  such 
authorities  seem  to  me  to  be  entitled  to  great  weight  upon  this  question. 
Are  there  any  provisions,  then,  in  the  Act  of  1789,  c.  23,  inconsistent  with 
this  ninth  section  of  1715,  c.  48,  as  it  regards  heirs  ?  None :  the  word  heir  is 
not  once  mentioned  in  the  act ;  and  all  the  reasons  that  concurred  in  the  enact- 
ing the  Act  of  1715,  c  48,  §  9,  existed  in  the  year  1789,  and  its  policy  was 
rendered  more  cogent  by  the  idtervening  Acts  of  5  Greo.  11.,  and  of  Octo- 
ber, 1784,  ell,  which  subjected  the  real  estate  to  the  payment  of  all  the 
debts  of  the  indebted  ancestor,  indiscriminately,  that  could  not  be  satisfied 
out  of  the  personal  estate.  Every  reason  for  the  limitation  applicable  to 
executors  and  administrators  now  since  these  acts,  more  strongly  applies  to 
heirs;  if,  after  a  certain  lapse  of  time,  it  was  thought  difficult  for  the 
executor  and  administrator  to  protect  the  personal  estate,  who  had  the 
proper  vouchers  and  other  documents  enabling  him  to  resist  the  unfounded 
or  the  overrated  claim  which  might  be  exhibited  against  him,  how  much 
more  difficult  for  the  heir  to  resist  such  claims  without  these  aids  ;  and  add 
to  all  these  the  possibility  of  collusion  between  a  pretended  creditor  and 
the  executor  or  administrator,  in  such  a  case  how  is  the  heir  to  protect 
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himself  after  [21]  a  great  lapse  of  time  ?  He  cannot  do  it.  He  therefore 
stands  more  in  need  of  the  protection  of  1715  now  than  he  did  at  the  pass- 
ing of  that  act,  and  the  public  peace  woald  be  more  disturbed  inasmuch  as 
the  devices  of  doing  so  have  been  multiplied  by  the  Acts  of  5  Gfeo.  H.  and 
1784.  My  Lord  Coke,  in  Doctor  Foster's  case,  says,  that  leges  posUriares 
priores  contraries  ahrogant,  but  that  this  contrariety  must  be  in  matter,  and 
he  adds  that  it  must  be  known,  inasmuch  as  acts  of  parliament  are  estab- 
lished by  universal  consent  for  the  advancement  of  the  commonwealth, 
they  ought  not  by  any  constrained  construction,  out  of  the  general  and 
ambiguous  words  of  a  subsequent  statute,  to  be  abrogated,  but  ought  to  be 
maintained  and  supported  with  a  benign  and  favorable  construction.  From 
this  doctrine,  evidence  of  a  repeal  is  not  to  be  courted,  and  the  intention  to 
do  so  is  to  be  repelled,  unless  it  necessarily  results  from  the  contrariety  of 
matter  and  produces  this  consequence  that  both  cannot  well  stand  together. 
My  opinion  is,  they  both  can  well  stand  together  as  it  respects  the  heir. 

The  next  question  is :  as  it  respects  the  executor  or  administrator  is 
1789  a  repeal  as  to  him  of  the  seven  years'  limitation  of  1715  ?  All  laws 
and  parts  of  laws  that  come  within  the  purview  of  1789  are  expressly 
repealed  by  the  sixth  section.  Now  to  ascertain  what  comes  within  the 
purview  of  1789,  we  must  notice  the  law  as  it  stood  before  the  passing  of 
that  act  and  the  alteration  produced  by  it ;  so  that  we  may  perceive  what 
it  was  the  legislature  had  ^in  view  by  the  Act  of  1789,  what  mischiefs  or 
inconveniences  they  intended  to  remedy  and  provide  against  Some  of  the 
provisions  of  1715  had  from  time  and  circumstances  become  unsuitable  to 
the  state  of  society  in  1789 ;  the  mode  of  proving  wills  and  granting  letters 
testamentary  and  letters  of  administration,  from  the  increase  of  popula- 
tion and  the  extent  of  territory  over  which  it  was  spread  in  1789,  ren- 
dered it  extremely  [22]  inconvenient  to  have  all  this  business  transacted 
in  the  secretary's  office  and  general  court.  The  first  section  of  1789 
remedied  this  by  transferring  the  business  from  the  governor  and  general 
or  precinct  court  to  the  county  court  where  the  testator  or  intestate  usually 
bad  his  residence,  a  tribunal  better  adapted  to  the  ease  and  convenience  of 
the  citizens,  and  better  fitted  for  the  correct  discharge  of  those  duties  from 
their  knowledge  of  the  parties  and  other  circumstances  necessary  to  be  taken 
into  consideration,  especially  in  granting  letters  of  administration. 

Another  mischief  in  the  Act  of  1715  was  the  shortness  of  the  time 
allowed  the  executor  or  administrator  to  pay  the  debts  of  the  deceased 
before  he  was  compelled  to  deliver  over  the  estate  that  was  nnadministered 
by  him  to  the  legatees  and  distributees.  This,  by  Act  of  1715,  was  one 
year;  it  was  remedied  by  Act  of  1789,  §  2,  by  extending  the  term  to  two 
years. 

Another  mischief,  and  one  which  operated  severely  upon  the  executor 
and  administrator,  was  the  continuing  his  liability  to  make  satisfaction  to 
the  creditor  and  payment  of  his  demand  after  distribution  legally  made,  and 
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delivering  over  of  the  property  to  the  legatee  and  distributee.  It  is  true 
he  had  the  power  of  having  bond  and  security  given  him  to  compel  the 
assets  to  be  refunded  if  necessary  before  he  parted  with  them ;  but  the  law 
continued  him  the  instrument  of  affecting  this ;  he  was  the  medium  through 
which  the  recovery  by  the  creditor  was  to  be  had  on  the  one  hand,  and  on 
the  other  retribntion  from  the  legatee  and  distributee  to  satisfy  this 
recovery.  This  subjected  him  to  much  trouble  and  inconvenience.  The 
Act  of  1789,  §§  2,  3  remedied  this  by  removing  from  him  the  latter 
duties,  and  imposing  them  upon  the  creditor  himsel£  This  was  affected  by 
taking  the  bond  to  refund  payable  to  the  chairman  of  the  Court  and  his 
successors,  instead  of  the  executor  and  administrator,  and  giving  the  pro* 
cess  of  scire  facias  thereon  to  the  judgment  creditor. 

[23]  Another  object  the  legislature  had  in  view  by  the  Act  of  1789,  is 
introduced  by  the  fourth  and  fifth  sections.  By  the  fourth  section  they  say, 
all  creditors  if  resident  within  the  State  shall  in  two  years,  and  if  out  of 
the  State  within  three  years,  from  the  qualification  of  the  executor  or 
administrator  exhibit  and  make  demand  of  theii*  claims  of  every  kind; 
and,  on  failure  to  make  demand  and  hring  suit  as  above,  shall  be  for  ever 
debarred  of  recovery  both  in  law  and  equity.  By  the  fifth  section  they 
say :  ^'  In  order  that  all  creditors  may  be  duly  apprised  of  the  death  of 
the  persons  indebted  to  them,"  executors  and  administrators  shall,  within 
two  months  after  qualification,  advertise  at  the  court-house  of  the  county 
and  other  places  therein ;  at  the  district  court-house  of  the  next  district 
superior  court  of  law  and  equity  therein,  for  all  persons  to  bring  their 
demands  of  every  kind  to  the  executor  or  administrator,  agreeably  to  the 
directions  of  this  act  Now  what  is  the  object  the  legislature  had  in  view 
in  those  two  sections  ?  It  is  the  settlement  and  adjustment  of  the  estates 
of  deceased  persons  as  quickly  as  possible.  To  promote  this  object  they 
address  themselves  to  the  parties  who  will  be  principally  instrumental  in 
accomplishing  it.  Who  in  the  order  of  time  and  the  nature  of  the  busi« 
ness  is  to  do  the  first  act  ?  The  executor  or  administrator ;  to  him  they 
say  within  two  months  after  your  qualification  you  shaU  advertise,  &c. 
For  what  purpose  do  they  say  this  shall  be  done?  In  order  that  all 
creditors  may  be  duly  apprised  of  the  death  of  their  debtor ;  that  there  is 
an  executor  or  administrator  to  whom  their  accounts  and  demands  of  every 
kind  and  denomination  are  to  be  brought  Who,  in  the  like  order  of  time 
and  nature  of  business,  is  to  do  the  next  act  ?  The  creditor,  of  course. 
To  him  they  say.  Within  two  years,  if  your  residence  is  within  the  State, 
'  and,  if  not,  within  three  years  from  the  qualification  of  the  executor  or 
administrator,  you  shall  exhibit  and  make  demand  of  your  debts  and  claims 
of  [24]  every  kind ;  and  if  you  fail  to  demand  and  bring  suit,  you  shall 
be  for  ever  barred.  From  these  sections,  taken  together,  it  seems  to  me 
that  the  legislature  could  not  intend  the  bar  to  operate  unless  advertise- 
ment was  made.    If  advertisement  is  not  made,  the  creditor  pursues  his 
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remedy  as  before  these  sections  were  made ;  that  is,  he  may  bring  his  suit 
at  any  time  within  seven  years  after  the  death  of  the  debtor,  pursaant  to 
the  third  section  of  chap.  48  of  1715.    If  the  creditor  brings  suit  after 
the  two  years  in  sect.  2d  of  1789,  the  executor  or  administrator  may  plead 
fully  administeredi  and,  if  found  for  him,  the  creditor  is  turned  over  upon 
the  legatees  and  distributees,  or  both,  as  the  case  may  be,  by  virtue  of  the 
same  second  section  and  third  section,  and  has  his  recovery  satisfied  by 
them  upon  process  of  scire  f octets.     But  it  was  argued  at  the  bar  that  this 
fourth  section  was  intended  for  the  benefit  of  legatees  and  distributees; 
that  the  limitation  of  two  years  and  three  years  is  for  the  benefit  of  some 
one ;  that  the  executor  or  administrator  needs  it  not,  for  he  is  protected  by 
the  bond  and  the  plea  of  fully  administered ;  it  must  therefore  be  for  the 
benefit  of  the  legatee  and  distributee  to  quiet  them  upon  their  bond,  and 
discharge  them  from  liability  to  creditors,  if  their  claims  were  not  brought 
within  the  two  years  or  three  years.     As  was  noticed  before,  the  situation 
of  the  executor  and  administrator  is  much  meliorated ;  by  the  provisions 
of  the  second  section,  he  is  discharged  from  much  trouble  by  the  bond 
being  payable  to  the  chairman,  and  then  scire  facias  thereon,  but  he  had  no 
risk  to  run  before  this ;  the  bond  was  taken  personally  tio  himself,  and  he 
had  the  power  of  good  security ;  if  he  did  not  take  it,  it  was  his  own 
&ult;   his  protection  is  not  increased,  but  his  convenience  is  consulted. 
It  is  true  a  benefit  is  given  by  this  fourth  section  to  legatees  and  distribu- 
tees, but  it  is  incidental  only,  and  consequential  upon  a  bar  being  effected. 
Neither  the  bar  nor  the  eonsequent  benefit  to  legatees  and  distributees 
[25]  is  the  primary  object  of  the  legislature ;  but  the  speedy  settlement 
of  deceased  persons'  estates  is,  and  these  occasionally  result  as  accidents  in 
accomplishing  the  main  object    It  results  to  them  as  a  penalty  or  a  for- 
feiture of  the  creditor  for  his  misconduct  in  not  obeying  the  requisitions  of 
the  law,  and  in  proportion  as  he  loses  they  gain.     But  this  benefit  they 
have  upon  terms,  and  it  does  not  follow  that  they  are  to  have  it,  at  all 
events,  whether  these  terms  are  complied  with  or  not.     By  no  means ; 
this  would  be  extending  a  benefit  to  legatees  and  distributees,  beyond  the 
law  and  the  reason  of  it,  to  the  manifest  injury  of  the  creditor.     The  fifth 
section  says:  '^In  order  that  all  creditors   may  be  duly  apprised,"  &&, 
^  advertisements  shall  be  made,"  &c     Does  not  this  evince  it  to  be  the 
dear  intention  of  the  legislature  that  these  are  the  terms  upon  which  the 
strong  measure  of  the  fourth  section  should  be  enforced  upon  creditors. 
Advertisement  is  to  be  made ;  for  what  ?     That  all  creditors  may  be  duly 
apprised  of  the  death  of  the  debtor,  and  so  be  enabled  to  briilg  suit  and  * 
avoid  the  bar ;  ergoy  it  follows,  as  a  consequence,  no  notice  no  bar.    To 
construe  the  fifth  section  as  merely  directory  would  render  it  nugatory  to 
the  creditor ;  it  might  as  well  not  have  been  enacted  at  all  as  to  him,  to 
say  it  shall  be  observed,  and  not  make  its  observance  operate  as  a  condi- 
tion precedent    It  is  said  this  construction  is  placing  the  legatee  and  dis- 
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tributee  in  the  power  of  the  executor  and  administrator.  To  this  it  is 
ans veered,  the  other  construction  has  worse  effects ;  it  is  phicing  the  cred- 
itor in  the  power  of  the  executor  and  legatee,  of  the  administrator  and 
distributee,  and  by  their  collusion  operates  in  transferring  the  debt  of  the 
creditor  to  the  legatee,  by  so  much  augmenting  the  fund  that  ultimately 
goes  to  the  latter.  Now  which  ought  to  be  thus  placed,  —  the  legatee  and 
distributee,  or  the  creditor  ?  The  executor  and  legatee,  the  administrator 
and  distributee,  are  the  representatives  of  the  same  person  [26]  with 
regard  to  the  same  fund ;  the  creditor  is  a  stranger ;  his  claim  is  adverse, 
and  in  the  eye  of  the  law  more  favored.  But  to  put  such  a  construction 
upon  this  act  as  would  place  the  claim  of  a  legatee  or  a  distributee  in  a 
more  favored  point  of  view  than  the  daim  of  a  creditor,  would  be  a  vio- 
lence upon  every  legal  principle,  which  always  prefers  the  latter  claim  to 
that  of  the  former,  and  directs  its  first  and  prior  satis&ction ;  and  then, 
and  not  before  this  satisfaction  is  made,  is  the  right  or  claim  of  the  legatee 
or  distributee  at  all  acknowledged. 

But  again,  it  is  argued  that  this  act  is  inconsistent  with  the  Act  of  1715 
inasmuch  as  by  this  act  a  bar  of  two  years  and  of  three  years  is  given  by 
the  fourth  section,  then  the  bar  of  seven  years  is  not  necessary  to  effect 
what  is  already  effected.  This  would  be  the  case  were  the  bar  of  1789 
not  conditional  and  dependent  on  the  advertisement ;  but  I  think  the  plain 
object  and  fair  meaning  of  the  fourth  and  fifth  sections  of  the  Act  of  1789, 
taken  together,  is  the  introduction  of  a  new  limitation  upon  terms.  If 
these  terms  are  complied  with,  the  fund  is  protected  by  the  second  and 
third  years'  limitation  from  the  creditor ;  if  not  complied  with,  then  only 
protected  by  the  old  limitation  of  seven  years.  These  two  limitations  are 
not  inconsistent;  they  may  well  stand  together  within  the  reason  of  the 
act.  If  the  party  has  given  publicity  to  the  death  of  the  debtor,  and  of 
his  own  situation  of  being  answerable  to  the  creditor,  and  brings  this 
knowledge  home  to  the  creditor  by  showing  a  legal  and  effectual  advertise- 
ment, as  prescribed  by  the  fifth  section,  he  shall  be  barred.  But  is  it 
reasonable  that  the  want  of  this  knowledge,  which  depends  upon  the  act 
of  the  party  opposed  to  the  claim  of  the  creditor,  shall  oust  the  creditor 
of  his  former  remedy,  and  of  rights  not  given  by  this  act,  and  not  depend- 
ent upon  its  provisions  ?  Such  consequences  cannot  be  either  within  the 
act  or  within  the  reason  of  it. 

[27]  But  an  argument  has  been  drawn  from  the  exception  in  the  Act  of 
1789  in  favor  of  infancy,  coverture,  &a,  to  show  that  the  Act  of  1715  is  not 
in  force ;  for  it  is  said  that,  if  the  disability  is  not  removed  until  after  seven 
years  from  the  death  of  the  testator  or  intestate,  and  the  Act  of  1715  is  to 
prevail  and  be  a  bar,  then  the  Act  of  1789  is  rendered  inoperative  and  the 
exception  nugatory.  If  the  exception  is  to  prevail,  then  the  Act  of  1715 
is  no  bar.     This  is  an  extreme  case,  and  by  possibility  may  exist ;  but 
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every  case  cannot  be  embraced  and  provided  for,  although  coming  within 
the  same  apparent  mischief.  It  has  been  universally  admitted  that  a  posi- 
tive bar  is  enacted  by  1715,  c  48,  §  9,  without  any  exceptions  whatever  : 
this  is  by  a  period  of  seven  years.  This  period  the  legislature  fixed  upon 
as  the  most  suitable  to  answer  the  purpose  intended  by  them  to  rest  the 
repose  of  the. country  ;  beyond  this  period,  public  convenience  says  claims 
by  suit  shall  not  be  entertained  by  the  tribunals  of  the  country ;  if  earlier 
application  is  not  made,  public  policy  says  they  shall  not  after  that  be  sus- 
tained ;  that,  after  this  period,  it  is  better  for  particular  situations,  as  in&n- 
cy,  coverture,  &c,  to  sufier  than  the  general  repose  of  the  whole  country. 
But  because  the  general  policy  of  the  country  must  prevail,  it  does  not 
follow  that  this  is  oppugned  by  the  Act  of  1789.  These  exceptions  may 
be  still  operative  to  a  certain  extent,  and  when  not  set  in  opposition  to  this 
public  policy ;  neither  do  I  think  the  legislature  of  North  Carolina  ever 
intended  such  an  opposition.  When  may  they  operate  ?  Whenever  the 
limitations  of  1789  have  attached,  and  that  of  1715  has  not ;  that  is,  during 
four  or  five  years,  according  to  the  case.  Suppose  the  disability  is  removed 
one  day  after  the  limitation  of  the  two  or  three  years  of  1789,  and  the 
requisites  of  advertisement  have  been  complied  with  by  the  executor  or 
administrator,  a  bar  is  then  effected ;  but  the  exception  [28]  sustains  the 
action  against  the  enactment  of  the  fourth  section  of  1789  of  two  and  three 
years  ;  and  this  it  will  do  to  any  suit  brought  thereafter  for  the  space  of 
one  year.  So  if  the  disability  is  removed  at  some  after  period,  as  in  five 
or  six  years  afber  the  qualification  and  within  seven  years  from  the  dealh, 
the  exception  is  sustained  by  the  provision  against  the  enactment  of  the 
fourth  section. 

Thus,  in  all  these  cases,  there  is  an  operation  for  the  exceptions  of  1789 
without  interfering  with  the  public  policy  of  the  country  declared  in  1715, 
and  both  laws  can  well  stand  together  and  be  consistent  with  each  other  ; 
and  this  is  giving  a  privilege  to  infants,  feme  coverts,  &c.,  not  given  to  the 
mass  of  the  citizens,  and  extending  to  them  a  relief  in  consequence  of  their 
disability  as  far  as  is  consistent  with  public  policy  and  no  farther.  This 
farthest  limit  is  prescribed  by  1715,  c  48,  §  9.  In  support  of  this  con- 
struction, I  will  here  quote  the  reasoning  of  the  judges  upon  the  statute  of 
fines  in  the  case  of  S towel  v,  Zanch.  They  say,  where  an  act  of  parlia- 
ment limits  a  time  for  the  public  repose  of  the  realm,  in  order  to  avoid 
universal  trouble  to  the  subjects  of  the  realm,  such  time  ought  to  be  per- 
emptory, and  ought  not  either  by  exposition  or  equity  to  be  favored  and 
enlarged  for  an  infant  or  any  other  beyond  the  strict  extent  of  the  words  ; 
for  the  public  repose  is  more  to  be  regarded  than  the  private  convenience 
of  any  particular  person,  whether  he  be  an  infant,  or  of  unsound  mind,  or 
any  other  degree.     Plowd.  872. 

But  judgment  was  given  according  to  the  opinion  of  ike  other  two  judges. 
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Charlotte.   March  Term.  1818. 
TILMAN  DIXON'S  LESSEE  v.  STEELE  AND  WILLIAMS. 

A  yarianee,  in  the  description  of  the  snit,  between  the  oaptioD  of  a  depoaition,  and  the  com- 
mission for  taking  it,  will  not  be  fatal,  if  enoagh  appears  to  enable  the  Court  to  presnme 
that  the  suit  is,  in  fact,  the  same.  [Depositions  may  now  be  taken  without  commission. 
Code,  8847.] 

Appeal  from  the  Circuit  Court  for  the  County  of  Montgomery.  —  In  Eject- 
ment. —  One  point  was,  that  a  deposition  of  Prince  was  [29]  obtained 
upon  production  of  a  notice  proved  in  open  court  before  the  clerk,  and  by 
him  indorsed  with  the  probate.  The  alleged  cause  for  the  objection  is  that 
it  was  ex  parte, 

Haywood,  J.  —  That  is  the  common  practice.  The  objection  ought  not 
to  prevail. 

Another  objection  is,  that  the  caption  states  it  to  have  been  taken  in  a 
suit  between  Dixon  and  these  defendants.  But  not  said  to  be  an  vaction  of 
ejectment,  nor  between  the  lessee  of  Dixon  and  the  defendants ;  and  there- 
fore there  was  nothing  to  show  that  the  evidence  was  taken  in  his  eject- 
ment suit  And  it  might  be  in  another  suit  The  action  is  rightly  named 
in  the  dedimusy  as  between  Dixon's  lessee  and  the  defendants.  It  is  stated 
that,  pursuant  to  a  dedimua,  they  have  taken  the  deposition,  not  pursuant  to 
the  annexed  dedimus. 

Haywood,  J.  —  To  presume  a  dedimuSf  not  annexed,  to  have  been  that 
very  one  by  force  of  which  the  deposition  is  taken,  is  to  presume  strongly 
at  least  But  as  it  is  stated  to  have  been  on  a  suit  depending  in  Mont- 
gomery Circuit  Court,  and  it  is  not  shown  that  at  that  time  any  other  suit 
answering  this  description  was  then  depending  in  that  court  between  Dixon 
and  the  defendants,  it  may,  together  with  the  actual  annexation  of  the 
dedimus  to  the  deposition  appearing  with  the  latter,  enable  the  Court  to 
presume  that  the  suit  in  the  deposition  and  in  the  commission  is  the  same. 

Therefore  the  deposition  was  properly  received  and  read  in  the  Circuit 
Court  Affirm  the  judgment. 


Charlotte.   March  Term,  1818. 
ANDREW  STUART,  ADMINISTRATOR  v.  DAVID  PASMORE. 

The  provision  of  1794, 1,  66  (modified  by  Code,  8160),  requiring  the  record,  upon  an  appeal 
from  the  Connty  to  the  Circuit  Court,  to  be  filed  at  least  fifteen  days  befbre  the  sitting  of 
the  Court,  is  imperative,  and,  on  failure,  the  judgment  must  be  affirmed.  [Ace  Gregory 
V.  Bamet,  1  Ham.  60.] 

[30]   Appeal  to  the  Dixon  Circuit  Court  from  the   County  Court:  and 
from  the  Circuit  Court  to  this  court.  —  The  cause  of  appealing  to  this  coart 
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was,  that,  the  appeal  not  haying  been  brought  up  in  fifteen  day  before  the 
term,  the  judgment  of  the  County  Court  was  affirmed ;  whereupon  an  affi- 
davit was  filed  showing  causes  for  a  new  trial,  which  was  refused. 

Per  Curiam.  The  motion  for  a  new  trial  was  properly  rejected.  The 
cause  was  out  of  court.  The  appellee  looks  at  the  files  on  the  last  day 
appointed  for  the  return  of  the  appeal  to  the  clerk  of  the  court  appealed  to, 
and,  finding  it  not  there,  goes  home,  and  is  the  more  off  his  guard  when 
his  judgment  is  afiSrmed.  Is  it  possible  that,  thus  absent  and  unsuspecting, 
a  motion  of  so  much  importance  can  be  made  against  him  and  sustained  ? 
The  Circuit  Court  acted  correctly.  Could  the  Court  refuse  affirmance, 
and,  after  doing  by  affirmance  what  the  law  required,  undo  it  as  if  it  were 
illegal  ?  Certainly  not  K  we  now  reverse,  it  will  be  because  the  Court 
has  done  what  the  law  required.  A  writ  of  error  should  have  been  taken. 
The  appeal  is  for  the  purpose  of  having  a  new  trial.  Whenever  this  is 
abandoned,  and  the  judgment  below  affirmed,  and  the  cause  removed  to  this 
court,  the  question  is  upon  the  error  of  that  affirmance,  not  upon  errors  not 
brought  before  the  Court  Affirm  the  judgment. 


Charlotte.   Maroh  Term,  1818. 
YOUNG  V.  STRINGER. 

If  a  jnror  be  not  excepted  to  before  sworn,  the  exception  aflerwardB,  in  ordinary  cases,  comes 
too  late. 

If  the  party  applying  for  a  new  trial  upon  the  ground  of  newly  discovered  evidence,  has  been 
guilty  of  negligence  in  regard  thereto,  a  new  trial  will  be  refused.  [Ace.  Harbour  o.  Ray- 
bum,  7  T.  482;  Luna  v,  Edmiston,  5  Sn.  159.] 

When  several  are  held  in  trespass,  and  one  is  taken,  the  plaintiff  cannot  declare  against  him 
till  the  process  be  run  out  against  the  others. 

And  it  is  error  to  file  a  declaration  and  take  judgment  by  default  in  such  case,  where  a  ftotk 
protequi  has  not  been  entered  as  to  those  not  arrested,  which  is  not  cured  by  the  assesBment 
of  damages  by  a  jury.  [Ace.  Greer  v.  Miller,  2  Tenn.  187.  But  see  Payton  o.  Trigg, 
4  Hay.  260.] 

Appeal  in  ths  nature  of  a  writ  of  error,  —  Roane  and  Haywood,  JJ.  — 
The  writ  was  against  Young  and  three  others  for  an  assault  and  battery. 
The  sheriff  returned  [31]  '^  executed  on  Toung,  the  others  not  yet  takenT 
At  the  return  term  a  declaration  was  filed  against  Young  in  custody,  in 
conjunction  with  the  others  not  yet  taken.  Judgment  by  default  was 
entered  against  Young,  and  a  writ  of  inquiry  awarded.  No  further 
process  was  sued  out  against  the  others.  At  the  next  term,  Young  filed  a 
plea  in  abatement  that  he  was  attending  court  as  a  witness  when  the  writ 
was  executed  on  him.  This  plea  is  not  verified  by  affidavit  or  otherwise, 
and  the  record  takes  no  ftirther  notice  of  it.  At  the  term  next  following, 
a  judgment  by  default  and  writ  of  inquiry  were  again  entered.  And  in 
February  term,  1815,  a  jury  assessed  the  damages  to  $50 ;  Young  appealed 
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to  the  Circuit  Court.  At  October  torm,  1816,  $240  damages  were  assessed 
bj  a  jury.  Young  filed  an  affidavit  stating  that  Shannon,  one  of  the  jury, 
is  so  much  his  enemy  that  he  believes  he  would  never  do  him  justice.  Had 
he  been  in  court  he  would  have  objected  to  him,  but  not  expecting  the 
cause  would  have  come  on  so  soon  as  it  did,  he  was  not  in  so  much  hurry 
to  come  to  court  in  the  morning  as  he  otherwise  would  have  been. 

Since  the  trial  he  has  discovered  a  material  witness,  John  Cavett ;  that 
he  knew  not  of  his  materiality  before,  and  could  by  no  diligence  have 
acquired  that  information.  Cavett's  affidavit  is  annexed ;  he  heard  Stringer, 
since  the  commencement  of  the  suit,  say  that  he  would  not  have  prosecuted 
it  against  Young,  had  it  not  been  for  an  old  quarrel  he  had  with  Young, 
and  the  malice  and  ill-will  he  had  borne  him  ever  since.  On  these  affidavits 
a  new  trial  was  prayed  and  refused,  and  judgment  entered  for  the  damages 
assessed.  The  cause  was  removed  to  this  court  by  writ  of  error.  The 
errors  assigned  are, — 

First,  the  refusal  to  grant  a  new  triaL  There  is  no  error  in  this ;  the 
defendant  offers  no  sufficient  excuse  for  not  attending  to  his  cause,  and 
excepting  to  the  juror  if  cause  of  exception  existed.  [32]  If  a  juror  be 
not  excepted  against  before  sworn,  the  exception  afterwards,  in  ordinary 
cases,  comes  too  late.  There  is  no  allegation  that  his  witnesses  were 
absent,  but  of  new  evidence  since  discovered  great  caution  ought  to  be 
used.  New  trials  are  seldom  granted  upon  allegations  of  this  nature. 
But,  in  this  case,  had  Cavett  been  present  his  testimony,  as  stated  in  the 
affidavit,  ought  not  to  have  had  any  effect  upon  the  merits  of  the  cause. 

Secondly,  it  is  alleged  that  the  Court  ought  to  have  given  judgment  on 
the  plea  in  abatement  before  proceeding  in  the  cause.  The  plea  was  not 
verified  by  affidavit,  or  otherwise,  and  ought  not  to  have  been  received, 
nor  any  notice  taken  of  it.     1794,  c.  1,  §  61. 

Thirdly,  it  is  assigned  for  error  that  the  plaintiff  below  proceeded  against 
Young  alone,  on  whom  the  process  was  executed,  and  discontinued  the 
process  as  to  the  others.  When  several  are  sued,  on  trespass  and  one  is 
taken,  the  plaintiff  cannot  declare  against  him  till  the  process  be  mm  out 
against  the  others,  and  then  the  plaintiff  may  declare  with  a  rimtd  eunu 
Admitting  that  a  tioUe  prosequi  may  be  entered  as  to  those  not  arrested, 
stiU,  before  it  is  entered,  the  defendant  has  no  notice  that  the  declaration 
is  intended  to  be  filed. 

To  file  it  under  such  circumstances,  and  take  judgment  against  the  de- 
fendant Young,  is  the  same  in  effect  as  to  proceed  against  one  having  no 
notice  that  you  have  made  him  liable  to  be  proceeded  against.  An  assess- 
ment of  damages  will  not  cure  the  irregularity  of  this  procedure  under  the 
act  of  jeofails,  for  these  speak  of  verdicts  on  issues  Jbined,  where  the 
party  has  appeared,  and,  overlooking  other  objections,  proceeded  to  some 
materia]  &ct,  putting  the  same  in  issue.  In  case  of  a  default  not  regularly 
taken,  it  would  be  unjust  to  preclude  the  objection ;  for  then,  in  all  cases, 
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the  defendant  might  be  precluded,  and  might  be  proceeded  against  when 
none  but  himself  is  taken ;  and  although  no  notice  may  be  given  to  him  of 
the  [33]  declaration  filed,  or  that  he  ought  to  plead  to  it,  so  as  to  preyent 
judgment  by  default 

Reverse  the  judgment  5  Yiner,  Continuance  and  Discontinuance,  F. 
vol.  5,  pp.  485,  486,  §§  1,  ll-l^;  Salic.  115 ;  Bl.  759  ;  Doug.  169,  note  56, 
Philpot  V.  Miller.  Vide  Gro.  El.  762,  where  in  trespass  a  noUe  proMequi  as 
to  one  is  a  discharge  of  alL     1  Wilson,  306 ;  Salk.  457. 


Charlotte.   ICaroh  Term,  1818. 

JOHN   HASLET  AND   JAMES    STUART  v.  THORNTON 

PRYOR. 

In  declaring  on  a  bond  with  collateral  conditions,  the  plaintiff  demands  the  penalty  of  the 
bond  as  the  debt,  and  it  is  not  necessary  to  suggest  any  particular  damages;  and  the  judg- 
ment should  be  for  the  penalty  to  be  discharged  by  the  damages. 

A  new  trial  will  not  be  granted  upon  the  single  affidavit  of  the  party  of  newly  discovered 
evidence;  it  should  be  accompanied  by  the  testimony  of  others  to  show  what  can  now  be 
proved,  its  materiality,  and  that  it  was  not  discovered  in  time  to  be  used  on  the  tiisL 
[Ace  Cozart  v.  Lisle,  Meigs,  66,  and  cases  cited.] 

Roane  and  Hatwood,  JJ.  —  Per  Ouriam.  Pryor  saed  oat  a  writ 
against  Haslet  in  the  County  Court  of  Robertson  on  an  action  of  debt 
returnable  to  Maj  sessions,  1815,  and  filed  a  declaration  in  the  usual  form, 
in  an  action  of  debt  on  bond  for  $1000.  At  the  same  sessions,  the  defend- 
ant not  appearing,  judgment  by  default  was  taken  against  him,  and  a  writ 
of  inquiry  awarded.  At  August  sessions  following  (as  the  record  states), 
the  parties  appeared  by  their  attorneys,  and  a  jury  being  sworn  to  try  the 
issues  joined  between  the  parties,  found  them  in  &yor  of  the  plaintiff, 
and  assessed  damages  to  $1000,  for  which  sum  and  costs  the  Court  gaTS 
judgment  A  eerHcrari  issued,  and  the  cause  was  removed  into  the  Cir- 
cuit Court  at  October  term,  1815.  The  petition  and  affidavit  on  which  the 
order  for  a  certiorari  was  founded  are  not  stated  in  the  record.  At  April 
term,  1816,  the  cause  was  continued  because  of  the  absence  of  the  judge. 
In  October  term,  a  jury  was  impanelled  and  sworn  (as  stated  in  the  record) 
to  inquire  of  the  damages  which  the  [34]  plaintifi*  has  sustained  by  the 
non-payment  of  the  debt  in  the  declaration  mentioned,  and  assessed  the 
plaintiff's  damages  to  $1000,  for  which  sum  judgment  was  entered  against 
the  principal  and  his  securities,  with  interest  from  the  rendition  of  the 
judgment  of  the  County  Court  and  costs.  A  motion  was  made  for  a  new 
trial  and  refused*,  to  which  a  bill  of  exceptions  was  filed.  The  bill  of 
exceptions  states  that  the  plaintiff  produced  two  witnesses  to  prove  that 
the  value  of  the  220  acres  of  land  mentioned  in  the  condition  of  the  bond 
cm  which  the  suit  was  brought  supposed  it  to  be  of  the  value  of  $1000. 
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Other  witnesses  thought  it  might  be  worth  $800  or  $1000,  or  more ;  but 
none  of  them  knew  the  boundaries.  This  was  all  the  evidence  given  on 
the  trial.  The  bill  of  exceptions  further  states  that,  on  the  motion  for  a 
new  trial,  the  defendant  offered  his  own  affidavit  and  two  others.  The 
affidavit  of  the  defendant  states  that  the  reason  why  he  suffered  judgment 
by  default  in  the  County  Court  was,  that  the  plaintiff  and  Crabb,  to  whom 
he  had  sold  the  land,  told  him  it  was  unnecessary  to  defend,  as  they  were 
willing  to  receive  a  deed  for  the  land.  '  But  after  judgment  they  both 
refused  to  receive  a  deed  ;  and,  for  the  purpose  of  obtaining  relief 
he  removed  the  cause  by  certiorari^  and  at  the  trial  was  surprised 
by  the  introduction  of  testimony  respecting  the  value  of  the  land,  no 
damages  having  been  suggested  on  the  record.  Had  his  counsel  been  in 
court,  he  would  have  prayed  a  continuance ;  but  the  counsel  had  gone  to 
his  lodging,  and  did  not  know  that  the  jury  was  about  to  be  sworn.  He 
says  the  land  is  not  worth  more  than  $600,  and  that  on  another  trial  he 
can  make  it  appear.  One  of  the  other  deponents  says  that,  in  his  estima- 
tion, the  land  is  not  worth  more  than  between  $600  and  $700. 

Consider  first  of  this  case  as  it  stood  when  removed  by  certiorari  from 
the  County  Court.  The  action  [35]  was  debt  upon  bond,  upon  which  was 
taken  a  judgment  by  default,  and  an  inquiry  awarded.  At  a  subsequent 
term,  the  jury  assessed  damages  $1000,  and  judgment  was  entered  for 
$1000.  The  writ  was  in  debt  for  one  thousand  dollars.  Is  there  any 
error  here  ?  The  Act  of  1801,  c.  6,  §  66,  directs  that  in  actions  upon  bonds 
with  collateral  conditions  wherein  the  plaintiff  shall  recover,  judgment 
shall  be  entered  for  the  penalty  bf  such  bond,  to  be  discharged  by  the 
damages  assessed  by  the  jury,  and  other  costs  of  suit ;  and  execution  shall 
issue  accordingly.  Here  is  no  direction  that  there  shall  be  a  suggestion  of 
damages.  A  judgment  by  default,  and  inquiry  of  damages  awarded,  is 
intimation  to  the  defendant,  as  much  as  the  law  requires,  that  there  is  to 
be  an  inquiry  as  to  the  value  of  the  thing  which  that  bond  was  given  to 
secure.  The  defendant,  the  obligor,  cannot  be  ignorant  of  what  it  is,  hav- 
ing made  the  bond ;  and  moreover  might  have  craved  oyer  of  the  condition 
if  he  did  not  exactly  remember  its  contents.  The  judgment  ought  to  have 
been  for  the  penalty  of  the  bond,  to  be  discharged  by  the  damages.  The 
penalty  was  equal  to  th^  damages,  but  not  to  the  damages  and  costs.  Still 
the  costs  ought  to  be  paid  by  tfaie  general  law  on  the  subject.  The  only 
mistake  is  in  entering  the  judgment,  and  that  can  be  rectified.  How  came 
the  cause  into  the  Circuit  Court  by  certiorari  f  Why  did  not  the  defendant 
appeal  ?  We  know  not  Even  the  cause  for  obtaining  the  certiorari  does 
not  appear  otherwise  than  by  the  affidavit  made  for  a  new  trial,  afler  the 
last  trial  in  the  Circuit  Court  What  error  to  the  prejudice  of  the  defend- 
ant was  in  the  Circuit  Court  ?  Was  there  any  error  in  proceeding  on  the 
writ  of  inquiry  to  assess  damages  ?  None.  The  defendant  did  not  move 
to  set  aside  the  writ  of  inquiry  either  in  October,  1815,  to  which  certiorari 
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was  returned,  nor  jet  in  October  term,  1816,  when  the  inquiry  was  made. 
He  took  [36]  no  steps  to  have  the  condition  put  on  the  record.  Judgment 
for  the  damages,  instead  of  the  penalty  to  be  discharged  by  the  damages,  is 
only  an  informality,  not  affecting  the  merits  of  the  cause,  without  which  by 
the  Act  of  1809,  c.  126,  §  10  ;  1809,  c.  49,  §  21,  judgment  ought  not  to  be 
annulled. 

Was  there  any  error  in  refusing  a  new  inquiry  upon  the  affidavits  made 
in  the  Circuit  Court  to  obtain  one?  He  sets  forth  the  reason  why  he  did 
not  defend  in  the  County  Court.  The  plaintiff,  he  says,  promised  to  take 
the  land,  and  afterwards  refused.  He  knew  when  he  obtained  the  certiorari 
that  the  damages  were  for  the  land.  From  that  time,  August,  1815,  to 
October,  1816,  he  knew  the  meaning  of  the  inquiry  of  damages  awarded, 
and  could  not  be  ignorant  of  the  proof  proper  for  him  to  adduce.  He 
intended  in  October  to  have  a  suggestion  entered  or  have  time  to  plead ;  but 
his  attorney  and  himself  were  absent  when  the  inquiry  was  made,  and  the 
damages  assessed.  That  is  no  reason  why  his  application  should  be 
attended  to.  As  to  the  evidence  he  could  have  adduced,  why  did  he  not 
adduce  it?  He  had  time  to  procure  it  from  August,  1815,  to  October, 
1816.  He  did  not  say  that  he  did  not  discover  it  till  after  the  last  inquiry. 
Besides,  his  single  affidavit  of  a  recent  discovery  should  not  be  received 
unless  accompanied  by  the  testimony  of  others  to  show  what  can  now  be 
proved,  which  must  be  material,  and  also  to  show  that  it  was  not  discovered 
in  time  to  be  used  on  the  triaL  It  is  of  dangerous  consequence  to  receive 
the  affidavit  of  the  party  uncorroborated  either  as  to  the  recency  of 
the  discovery,  or  the  materiality  of  the  testimony.  The  Circuit  Court 
acted  correctly  in  not  granting  a  new  trial.  The  judgment  of  that  court  is 
substantially  correct  throughout 

Let  judgment  now  be  entered  for  the  penalty  of  the  bond  to  be  dis- 
chargcsd  by  the  damages  assessed,  and  also  for  the  costs  of  the  County  and 
Superior  Courts,  and  the  defendant  is  now  to  pay  the  costs  of  this  court 


Oharlotte.    Maroh  Term,  1818. 
CHEATHAM  v.  JONES  &.C0. 

A  judgment  bj  motion,  to  be  valid,  must  show  a  state  of  fiicts  aathorizing  the  exercise  of  the 
jurisdiction.  [Ace.  Francis  v.  Washburn,  6  Hay.  297 ;  Hamilton  «.  Bumm,  8  T.  855 ;  Jones 
V,  Read,  1  Hum.  886;  Harman  o.  Childress,  8  Y.  826;  Crockett  v.  Parkison,  8  Cold.  219; 
Snell  «.  Bawlings,  8  Hum.  85;  Singleton  v.  Bell,  Cooke,  267,  and  cases  cited;  Tipton  v. 
Harris,  Peck,  414,  and  editor's  note.] 

Thus,  a  judgment,  by  motion,  against  a  sheriff  is  inralid,  which  does  not  show  the  ground  of 
the  motion,  as  whether  for  not  returning  or  not  paying,  nor  describe  the  execution  by  stating 
the  name  of  the  defendant. 

[37]     Roane  and  Hatwood,  JJ.  —  Per  Ouriam.     On  the  28th  of 
August,  1812,  John  B.  Cheatham  procured  a  certiorari  to  be  issued,  and 
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removed  two  causes  from  the  County  Court  of  Robertson  to  the  Circuit 
Court  In  his  petition,  he  states  that  John  Jones  recovered  judgment 
against  him  at  November  sessions,  1811,  for  $5  and  costs,  in  consequence 
of  an  execution  put  into  his  hands  by  said  Jones  &  Co.  against  Betsy  Hoi- 
mon,  who,  he  says,  was  insolvent,  and  that  the  executions  were  duly  re- 
turned. Also,  he  states  that  Jones  &  Co.  obtained  another  judgment  against 
him,  May  sessions,  1812,  for  the  sum  of  $86  and  costs,  which  he  paid  to  the 
said  Jones  &  Co.  That  these  judgments  were  rendered  without  any  notice, 
and  that  he  was  not  apprised  of  them  till  after  the  adjournment  of  the 
Court  One  of  the  records  certified  is  a  judgment  of  the  12th  of  February, 
1812.  On  motion  of  John  Jones  &  Co.  against  John  B.  Cheatham,  late 
sheriff,  Anderson  Cheatham,  Giles  Connel,  and  John  Brooks,  for  $5.22^, 
and  98^  cents,  the  amount  of  a  judgment  in  favor  of  the  plaintifEs  against 
Betsy  Holmon,  which  the  said  sheriff  failed  to  collect  or  return.  On  this 
judgment  execution  issued  June,  1812;  the  other  judgment  was  rendered 
at  May  term,  1812,  —  John  Jones  &  Co.  against  John  B.  Cheatham,  An- 
derson Cheatham,  .John  Coonts,  Jeremiah  Batts,  and  Isaac  Johnston.  On 
motion  to  recover  the  sum  of  $36.37^,  and  the  costs,  being  the  amount  of 
an  execution  put  into  the  hands  of  John  B.  Cheatham,  whilst  sheriff  of 
this  county  to  collect ;  therefore  it  is  considered  that  the  plaintiffs  recover 
of  [38]  the  defendants,  &c  In  the  Circuit  Court,  the  cause,  John  Jones 
&  Co.  against  John  B.  Cheatham  and  others,  was  continued  at  April  and 
October,  1813,  and  April,  1814.  At  October,  1814,  John  Jones  <&  Co. 
against  John  B.  Cheatham  and  his  securities,  motion.  The  parties  appeared 
by  their  attorneys ;  after  solemn  argument  had  thereon  the  plaintiff  was 
solemnly  called,  and  came  not ;  therefore  it  is  considered  that  the  defend- 
ant may  depart  hence,  &c.,  and  recover,  Ac  At  April  term,  1815,  the 
record  proceeds  thus,  —  John  Jones  &  Co.  against  John  B.  Cheatham  and 
others,  certiorari,  A  jury  impanelled  and  sworn,  on  the  issue  joined,  found 
for  the  plaintiff,  and  assess  damages  to  $51.68^  and  costs;  for  which  sum 
judgment  was  rendered,  and  the  cause  removed  to  this  court  by  writ  of 
error. 

Now,  which  set  of  defendants  was  it  that  was  discharged  in  the  Circuit 
Court,  October,  1814?  The  parties  appeared;  on  argument  the  plaintiffs 
called,  came  not,  and  judgment  was  entered  for  the  defendants  to  go  with- 
out day.  It  does  not  appear  in  which  of  these  causes,  if  in  either,  this  took 
place.  The  judgment  afterwards  rendered  was  possibly  upon  one  of  them, 
but  it  is  not  specified  which,  nor  can  it  be  ascertained ;  nor  can  it  be  pleaded 
hereafter  in  bar  to  another  motion  for  the  same  cause.  If  the  meaning  was 
that  the  defendants  in  both  causes  should  go  without  day,  as  to  both, 
then  the  causes  afterwards  heard  were  recontinued  and  consolidated,  and 
the  sureties  of  the  sheriff  liable  for  the  $5,  are  now,  jointly  with  the  other 
parties,  liable  for  the  $36  as  well  as  the  $5  ;  and  the  execution  upon  the 
last  judgment  given  in  the  Circuit  Court  may  be  levied  for  the  whole  on 
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one  of  the  sureties  liable  only  for  the  $5.  Thus  for  want  of  certainty  as  to 
the  cause  or  causes  the  defendants  were  discharged  from,  there  is  an 
insuperable  uncertainty  as  to  the  [39]  cause  in  which  judgment  was 
entered ;  and,  even  if  this  difficulty  could  be  conquered,  it  does  not  appear 
anywhere  upon  the  record  on  what  ground  the  motion  was  made  as  to  the 
$36,  whether  for  not  returning  or  not  paying ;  nor  is  the  execution  described 
by  stating  the  name  of  the  defendant  in  it,  nor  indeed  that  of  the  plaintiff. 
A  judgment  upon  such  a  motion  for  want  of  more  specification  cannot  be 
pleaded  in  bar. 

Let  the  judgment  he  reversed. 


Charlotte.    March  Term,  1818. 

VANCE   V.  CHEATHAM,   LATE   SHERIFF   OF   ROBERT- 
SON  COUNTY. 

Under  1808, 18,  upon  motion  againat  a  sheriff,  proof  must  be  made  that  the  execution  came 
to  the  sheriff's  hands,  that  he  collected  the  money  on,  and  failed  to  retnm  it.  [See  Phillips 
V.  Cunningham,  5  Y.  416,  where  this  case  is  cited;  and  Cheatham  v.  Jones,  6  Hay.  87.] 

Upon  motion  of  the  party  aggrieved^  Roane  and  Haywood,  JJ.,  gave 
judgment  against  the  defendant,  the  late  sheriff;  proof  being  made  that  the 
execution,  Vance  against  Shankle  and  others,  came  to  his  hands  and  was 
never  returned.  And  also,  upon  this  further  proof,  that  he  had  told  the 
witness  that  the  execution  came  to  his  hands,  and  that  he  had  collected  the 
money  mentioned  on  it  The  late  sheriff,  the  defendant,  lived  in  the  dis- 
trict, and  for  that  reason  notice  was  dispensed  with.  The  execution  was 
put  into  his  hands  August,  1816,  and  ought  to  have  been  returned  to  Feb- 
ruary, 1817.  The  Court  went  upon  the  Act  of  1808,  c.  18,  §  1. 
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NASHVILLE.    MARCH   TERM,  1818. 


ROANE, 

WHYTE,         ^Judges. 


HAYWOOD,   ) 


JAMES   VAUX   AND   ASA   SHUTE'S   HEIRiS  v.  GIDEON   PILLOW, 
ARMSTREET  STUBBLEFIELD,  AND  OTHERS,  DEFENDANTS. 

The  lien  of  a  jadgment  against  the  owner  of  a  location  does  not  displace  the  lien  of  the  locator 
when  the  land  has  not  been  granted;  and  the  purchaser  at  execution  sale  under  dnch  judg- 
ment, holds  subject  to  the  locator's  claim.  [See  Hamlin  v.  Beny,  1  Tenn.  89 ;  Henderson 
V.  Overton,  2  Y.  897.]   * 

[40]  Per  Ouriam.  Armstreet  Stubblefield,  being  poesessed  of  snndiy 
land  warrants,  on  the  5th  of  August,  1807,  entered  into  a  covenant  with 
Gideon  Pillow  and  others  (who  had  associated  themselves  as  a  company 
for  the  purpose  of  locating  lands)  to  locate  those  Warrants.  And  if  they 
should  locate  them  or  any  of  them  on  vacant  lands  he  covenanted  that 
they  should  be  entitled  to  one-fifth  part  of  the  average  quality  of  such  parts 
as  they  should  locate.  Pursuant  to  this  agreement,  the  company  located 
and  surveyed  a  part  of  said  warrants ;  to  wit,  three  tracts  of  640  acres  each, 
and  one  other  warrant,  No.  801,  for  2560  acres,  in  the  names  of  A.  Stubble- 
field  and  John  Swan,  and  for  their  benefit  Grants  having  issued  for  the 
three  tracts  of  640  acres  each,  Stubblefield  sold  and  conveyed  them  to 
others,  not  reserving  any  part  for  the  locators.  On  the  Idth  of  December 
1812,  Stubblefield  conveyed  by  deed,  with  warranty  to  Gideon  Pillow  as  agent 
for  the  company,  one  undivided  moiety  of  the  tract  of  2560  acres  by  them 
located,  as  compensation  in  part  for  their  services,  under  the  covenant  of 
the  5th  of  August,  1807,  the  grant  for  that  tract  not  having  then  issued, 
nor  has  it  yet  issued.  On  the  6th  of  April,  1812,  judgment  was  obtained 
by  Howard  against  Stubblefield  in  [41]  the  Circuit  Court  for  Smith 
county,  for  the  sum  of  $552,  and  costs.*  Execution  issued  on  the  5th  of 
June,  1812,  which  was  stayed  by  injunction.  An  execution  of  fi.  fa. 
issued  the  24th  of  February,  1813,  directed  to  the  sheriff  of  Lincoln 
county,  and  was  by  him  levied  on  ^e  tract  of  2560  acres,  and  all  A.  Stub- 
blefield's  right  thereto  was  sold  to  Asa  Shute  and  James  Vaux  for  $700. 
These  purchasers  at  the  sheriff's  sale  filed  their  bill  against  the  locating 
company  and  Stubblefield,  alleging  that  they  had  taken  the  plat  and  cer- 
tificate of  survey,  together  with  the  warrant,  from  the  surveyor's  office,  for 
the  purpose  of  preventing  the  sheriff  from  transferring  it  according  to  law, 
and  with  a  view  of  procuring  a  grant  to  the  locators.     An  assignment  had 
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been  made  to  them  by  Stubblefield  since  the  sale  by  the  sheriff,  but  pur- 
porting to  have  been  done  before  the  judgment  The  defendants  rely  on 
their  covenant  of  the  5th  of  August,  1807,  and  deed  of  Idth  of  December, 
1812.  Admit  that  the  locators  have  procured  a  transfer  of  the  plat  and 
certificate  since  the  sale  by  the  sheriff,  and  say  that  they  gave  public  notice, 
as  well  as  personal  notice  of  their  claim  to  the  purchasers  at  the  time  of 
the  sale  by  the  sheriff.  The  notice  is  fully  proved,  and  also  that  the  1280 
acres  now  claimed  by  them  are  not  of  sufficient  value  to  compensate  them 
for  their  services  as  stipulated  in  1807.  Asa  Shute  died  since  the  com- 
mencement of  this  suit,  and  it  has  been  revived  by  his  heirs. 

Under  the  articles  of  the  5th  of  August,  1807,  a  question  arises,  wheth- 
er the  locators  could  by  bill  in  equity  have  compelled  a  conveyance  of  the 
lands  located  that  remained  unsold  at  and  immediately  before  the  judg- 
ment in  March,  1812.  It  would  not  have  been  permissible  for  him  to  have 
said,  by  way  of  defence  to  such  bill.  You  were  entitled  to  one-third  of  the 
whole,  but  I  have  sold  two-thirds  to  purchasers  without  notice,  and  to  them 
yon  must  look  for  [42]  two-thirds  of  your  claim.  It  is  true,  indeed,  they 
have  put  it  out  of  your  power  to  recover  of  them ;  but,  notwithstanding 
that,  I  will  keep  the  two-thirds  of  the  remaining  tract  In  such  a  defence, 
the  injustice  would  be  palpable :  the  defence  itself  would  be  rejected.  He 
would  by  his  own  acts  be  precluded  from  declining  a  conveyance  of  the 
whole  residue.  The  defendants,  having  a  right  to  a  conveyance  of  the 
whole  in  equity,  had  an  equitable  estate  in  the  whole  at  the  period  we  are 
contemplating.  It  could  not  be  reached  by  a  judgment  of  subsequent  date ; 
each  tract,  it  is  said,  must  bear  its  own  burden.  This  we  believe  to  be  cor- 
rect where  several  lands  are  owned  in  severalty  by  the  employer  of  the 
locator  and  others  jointly  with  another.  In  this  latter  case,  if  he  could  sell 
all  of  his  own,  throwing  the  burden  upon  that  in  which  he  is  joint  owner, 
he  might  subject  the  whole,  and  take  away  the  share  of  his  co-tenant  for 
satisfaction  of  services  incumbent  upon  him  alone.  The  same  reason  is 
inapplicable  to  the  case  where  he  is  the  sole  owner  of  all.  As  to  the  1280 
acres,  then,  which  form  the  ground  of  this  controversy,  they  are  not  liable 
for  the  judgment,  being,  in  the  contemplation  of  the  Court,  the  estate  of 
the  defendants  from  the  date  of  the  articles.  For  the  rule  id  factum 
gtiod  fieri  debuit  relates  to  the  articles  made  in  consideration  of  something 
to  be  done  in  future,  if  it  shall  be  done  accordingly,  as  well  as  in  the  case  of 
money  to  be  paid  either  wholly  or  in  part  in  future.  And  is  not  this  agreea- 
ble to  the  most  perfect  justice  ?  Why  should  a  judgment  creditor  who 
looked  originally  to  the  personal  responsibility  of  his  debtor  be  preferred  to 
him  who  looked  principally  to  the  real  estate  of  the  debtor,  which  the  ser- 
yices  of  the  creditor  are  pledged  to  secure  to  him,  and  do  in  good  faith  and 
at  much  expense  secure  for  him  ?  Is  it  wrong  to  say.  Let  those  services  be 
recompensed  so  far  as  is  reasonable,  and  then  let  the  residue  be  liable  to 
personal  creditors,  who,  but  for  this  property,  created  as  it  [43]  were  by 
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the  industry  of  the  locator,  would  not  perhaps  have  had  any  fund  at  all  to 
resort  to  for  satisfaction  of  their  demands  ?  It  is  useless,  with  this  view 
of  the  case,  to  inquire  whether  or  not  the  purchaser  at  a  sale  by  e^^ecution 
takes  the  lands  purchased  subject  to  all  equities  attached  to  it  in  the  hands 
of  the  debtor,  especially  as  in  this  case  the  purchaser  had  actual  and  ex- 
press notice  of  the  defendants'  claim. 

Equally  needless  is  it  to  inquire  concerning  the  extent  of  the  lien  created 
by  judgments.  Whenever  it  shall  become  inevitably  necessary  to  decide 
these  questions  they  will  deserve  the  most  mature  consideration,  and  the 
most  apprehensive  circumspection  ;  the  effects  on  heirs,  terre-tenants,  and  on 
the  contributions  to  be  made  between  the  latter.  The  effects  of  the  differ^ 
ences  that  will  be  caused  between  State  judgments  and  those  rendered  in 
the  Federal  Court,  and  the  preference  which  a  foreign  creditor  will  have 
over  a  domestic  one,  that  a  confinement  of  the  lien  to  the  jurisdiction  of 
the  Court  will  produce,  will  all  be  weighed  with  anxious  attention.  One  of 
the  deeds  made  by  Stubblefield,  for  part  of  the  two-thirds  and  more  sold 
by  him,  was  subsequent  to  the  judgment.  But  it  was  sold  for  satisfaction 
of  the  judgment,  and  was  bid  off  by  the  purchaser  on  the  same  day  the 
complainants  purchased  the  lands  in  question.  Therefore,  as  to  the  judg- 
ment creditor,  it  has  sustained  the  burden  the  plaintiff  says  it  ought  to  be 
charged  with. 

Decree  that  the  camplainantt*  hiU  shall  he  ditmissed  vnth  costs,  to  be 
paid  hy  the  complainants. 


Nashville.   March  Term,  1818. 
WALTER  KEEBLE  v.  RICHARD  W.  CUMMINS. 

It  is  a  frand  in  equity,  if  one  person,  taking  advantage  of  the  mental  imbecility  of  another, 
shall  procnre  from  him  a  bargain  manifestly  unequal,  especially  if  pretences  be  used  which 
are  not  intended  to  be  realized.  [Ace.  King  o.  Cohom,  6  T.  76 ;  Walker  o.  McCoy,  8  Head, 
108;  Gass  v.  Mason,  4  Sn.  497.] 

It  is  not  weakness  alone  which  causes  a  deed  to  be  set  aside,  but  weakness  imposed  upon, 
abused,  and  taken  an  unconscientious  advantage  of,  to  the  detriment  of  the  weak  man,  and 
the  extravagant  gain  of  the  person  imposing  on  him.  [Ace.  Walton  o.  Xorthington,  5  Sn. 
282;  Craddock  v.  Cabiness,  1  Sw.  474.] 

Per  Curiam,  The  complainant  in  his  bill  states  that  his  father,  Walter 
Keeble,  Sen.,  was  in  debt  to  him  upwards  of  $1500  for  the  hire  of  slaves, 
moneys  [44]  paid  for  him,  and  other  demands  ;  and,  being  in  his  dotage, 
and  possessed  of  verj  little  property  except  six  slaves,  to  wit,  a  negro  man, 
a  woman  and  four  children,  worth  at  least  $1400,  was  induced  by  the 
slaves  to  express  a  desire  of  liberating  them.  That  the  defendant,  Cum- 
mins, being  apprised  of  this  desire,  offered  to  aid  him  in  carrying  it  into 
effect ;  alleging  that,  being  in  debt^  he  could  not  do  it  himself,  and  sug- 
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gesting  other  difficulties.  He  proposed  that  the  negroes  should  be  oon- 
yeyed  to  himself;  that  W.  Keeble,  Sen.,  might  keep  possession  of  them 
during  his  life,  and,  after  that  period,  that  he,  Cummins,  would  liberate 
them.  That  on  the  27th  of  March,  1818,  the  defendant  procured  separate 
bills  of  s  i  e  to  be  executed  to  him  for  each  of  these  six  slaves,  and  at  the 
same  time  s  gned  and  sealed  an  agreement  as  follows :  *^  I  promise  to  pay 
Walter  Keeble,  Sen.,  $1000  in  produce ;  I  am  to  paj  the  same  annually, 
so  as  to  pay  the  whole  at  the  end  of  ten  years.  I  am  at  liberty  to  pay  it 
in  money  if  I  see  cause,  or  any  part  thereof;  and,  if  I  pay  the  same  in 
money,  I  am  at  liberty  to  pay  it  at  any  time  I  see  cause,  it  being  for  six 
negroes  I  bought  of  said  Keeble ;  viz.,"  &c.  That  shortly  after,  on  the  3d  of 
April,  1813,  in  the  presence  of  Witnesses,  he  paid  to  said  Keeble,  Sen.,  $225, 
and  on  the  9th  the  sum  of  $254,  both  which  -  sums  were  indorsed  on  the 
bond,  and  then  privately  returned  to  the  defendant.  On  the  bond  was  also 
indorsed  a  note  that  the  defendant  was  to  have  credit  annually  for  the  hire 
of  the  negro,  "  and  W.  Keeble,  Sen.,  to  keep  them  as  long  as  he  pleased  or 
as  long  as  he  lived."  The  complainant,  having  failed  in  several  attempts 
to  settle  with  his  father,  commenced  suits  ,and  obtained  judgments  against 
him  for  upwards  of  $200,  and  procured  executions  to  be  levied  on  the  ne- 
gro woman  and  her  children  ;  but,  before  the  day  appointed  for  [45]  the 
sale,  the  defendant  got  possession  of  them,  and  refused  to  return  them, 
but  claims  them  as  his  own  absolute  property. 

The  bill  further  states  that  the  complainant  settled  all  accounts  with  his 
father  in  a  manner  satisfactory  to  him.  In  the  settlement,  it  appeared  that 
his  fiftther  was  indebted  to  him  in  the  sum  of  $1546  ;  and,  having  no  other 
means  of  payment,  executed  to  him  a  bill  of  sale  for  those  six  negroes.- 
He  charges  that  the  defendant  refuses  to  give  up  his  bills  of  sale  or  the 
possession  of  the  negroes.  That  the  bills  of  sale  were  fraudulent,  procured 
by  the  management  of  the  defendant  without  any  consideration,  and  with- 
out any  intention  of  liberating  the  slaves,  but  to  keep  them  for  his  own 
use,  and  defeat  the  complainant  of  his  just  debt  He  prays  that  the  de- 
fendant may  be  decreed  to  deliver  up  the  bills  of  sale  to  be  cancelled,  de- 
liver up  possession  of  the  slaves,  and  account  for  and  pay  hire  for  the  time 
he  had  them,  and  for  relief  generally. 

The  defendant,  in  his  answer,  states  that  W.  Keeble,  Sen.,  informed  him 
that  a  difference  had  taken  place  between  him  and  his  son.  That  he  could 
live  with  his  son  no  longer ;  was  old,  destitute  of  the  means  of  subsistence, 
and  offered  to  sell  the  negroes  for  $1000.  That  defendant  agreed  to  give 
the  sum  on  condition  that  the  payments  might  be  made  in  ten  annual  in- 
stalments, and  in  such  articles  of  consumption  as  W.  Keeble,  Sen.,  might 
want.  A  few  days  afterwards,  W.  Keeble,  Sen.,  expressing  an  anxiety  to 
dose  the  contract,  it  was  done  accordingly,  and  on  the  27th  of  March, 
1813,  the  bills  of  sale  were  executed  for  the  slaves ;  to  wit,  Baldy,  Sukey, 
and  their  four  children.  The  defendant  executed  at  the  same  time  a  bond 
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for  the  payment  as  stated  in  the  bill,  and  possession  of  the  slaves  was  de- 
livered. W.  Keeble,  Sen.,  afterwards  '  being  dissatisfied  with  his  place  of 
residence,  expressed  a  desire  that  the  negroes  should  live  [46]  with  him, 
and  agreed  and  executed  a  covenant  to  hire  them  at  the  rate  of  $8  per 
month,  and  give  credit  on  the  defendant's  note  for  the  amount  of  the  hire, 
and  be  at  liberty  to  give  them  up  when  he  pleased.  The  defendant  says 
he  paid  on  his  bond  the  sums  indorsed  thereon,  and  W.  Keeble,  Sen.,  ap- 
pearing desirous  that  the  slave  Baldy  should  be  liberated  at  his  death,  the 
defendant  agreed  thereto,  and  $470  which  had  been  paid  were  refunded, 
and  Baldy  was  delivered  up,  and  the  defendant  has  no  claim  to  him  ex- 
cept for  the  hire.  That  other  payments  were  made  (stating  them)  amount- 
ing to  about  $47.  That  in  September,  1813,  while  the  defendant  was 
absent  in  the  militia,  the  complainant,  as  he  believes,  obtained  judgment 
against  W.  Keeble,  Sen. ;  had  the  execution  levied  on  the  negro  woman 
and  children.  The  ofiioer  permitted  them  to  remain  in  the  possession  of 
the  said  Keeble,  Sen.,  who  delivered  them  to  the  defendant's  wife,  ac- 
oompanied  by  a  letter  declaring  his  intention  to  abide  by  the  contract  he 
had  made.  The  defendant  denies  that  he  had  information  of  any  debt  due 
from  W.  Keeble,  Sen.,  to  the  complainant,  and  believes  none  existed.  But 
that  the  subsequent  bill  of  sale  made  to  the  complainant  was  fraudulent  and 
without  considepation.  He  denies  that  the  sale  to  him  was  in  any  respect 
conditional,  or  that  there  was  any  agreement  respecting  their  liberation  at 
a  future  day,  or  that  he  ever  agreed  to  redeliver  the  negroes  to  W.  Keeble, 
Sen.,  when  the  controversy  between  him  and  the  complainant  was  settled, 
and  claims  an  absolute  right  to  Sukey  and  her  children  by  virtue  of  his 
contract. 

By  the  evidence  it  appears  that  Keeble,  Sen.,  in  1813  was  nearly  eighty 
years  of  age,  that  he  was  under  great  imbecility  of  mind,  and  subject  alter- 
nately to  credulity  and  distrust,  and  was  liable  to  be  easily  imposed  upon. 
That  he  was  incapable  of  transacting  important  business  with  propriety* 
That  he  was  [47]  indebted  to  the  complainant,  but  to  what  amount  is  un- 
certain. The  negroes  included  in  the  bills  of  sale  were  at  the  time  of  the 
contract,  in  the  estimation  of  the  witnesses,  worth  from  $1500  to  $1950; 
and  at  that  time  he  was  much  displeased  with  and  at  variance  with  the 
complainant,  who  was  his  only  child.  It  was  also  proved  that,  after  the 
reconciliation,  W.  Keeble,  Sen.,  ofiered  to  pay  to  the  defendant  the  sum  of 
$30,  which,  the  witness  understood  from  both,  was  about  the  sum  due  to 
the  defendant  for  articles  furnished.  The  same  witness  says-  that  the  de- 
fendant agreed  to  give  up  the  negroes  if  they  could  be  secured  so  that  thia 
complainant  could  not  get  them. 

What  is  the  law  which  we  are  led  by  these  facts  to  apply  ?  Frauds  may 
be  committed  by  two  persons  against  one,  or  by  one  person  upon  an«- 
other.  And  in  equity  it  is  a  fraud  if  one  person,  taking  advantage  of  the 
mental  imbecOity  of  another,  shall  procure  from  him  a  bargain  manifestly 
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and  enormously  unequal,  especiallj  if  pretences  be  used  which  are  not 
intended  to  be  realized. 

Upon  this  ground,  the  bill  is  not  expressed  in  terms  as  pointed  as  oonld 
be  wished,  but  yet  broad  enough  to  comprehend  the  principles  which  the 
Court  will  now  go  upon.  These  are  the  same  that  were  applied  in  the 
case  of  Clarkson  v.  Hanway  and  others,  in  2  P.  W.  202.  Hanway,  an 
old  man  of  seventy-two  years  of  age,  conyeyed  to  a  person  of  the  name  of 
Hanway  a  real  estate  worth  £40  per  annum  for  an  annui^  of  £20  per 
annum  for  his  life,  not  taking  any  security  for  payment  of  the  annuity  but 
the  covenant  of  the  grantee.  The  grantor  never  in  his  life  expressed  any 
dissatis&ction,  but  on  the  contrary  often  declared  his  wish  that  the  estate 
might  go  to  the  grantee.  Yet  these  circumstances  appearing,  together 
with  proof  that  the  grantor  was  easily  imposed  upon,  together  with  his  age, 
the  Court  set  aside  the  conveyance.  In  the  present  case,  the  old  man  was 
nearly  eighty  years  [48]  of  age,  had  an  only  child  with  whom  he  was  dis- 
pleased. His  dispositions  were  fickle  and  changeable,  and  the  state  of  his 
understanding  such  that  several  intelligent  persons  of  the  neighborhood  say 
unfitted  him  to  make  any  contract  of  importance.  In  this  situation  be  bar- 
gains with  a  stranger  to  his  name  and  blood.  Lets  him  have  negroes 
worth  $1950  for  the  nominal  sum  of  $1000,  to  be  paid  in  ten  annnid  in- 
stalments out  of  the  hire  of  the  negroes.  For  Keeble,  Sen.,  is  to  give  for 
them  $96  in  money  per  annum,  and  to  be  paid  in  articles  of  country  prod- 
uce, such  as  he  might  want,  at  the  rate  of  $100  per  annum.  The  fonner 
is  of  more  value  than  the  latter.  Advantage  was  taken  of  his  then  state 
of  mind  with  respect  to  his  son ;  and  for  all  this  property  which  the  old 
man  parted  with  by  the  six  bills  of  sale  to  Cunmiins,  he  was  to  have,  in 
our  estimation,  not  one  farthing.  Is  it  consistent  with  the  principles  of  a 
jurisprudence  the  basis  whereof  is  honesty  that  such  a  contract  shall  be 
supported  ?  Surely  no.  It  ought  in  justice  to  be  set  aside.  But  in  whose 
favor  can  it  be  set  aside  ?  It  is  said  not  in  favor  of  this  complainant,  who 
appears  as  grantee  in  a  bill  of  sale,  which  if  Cummins's  deeds  be  set  aside 
for  the  weakness  of  the  grantor,  so  must  this  also  of  a  posterior  date,  when 
the  grantor  cannot  be  supposed  to  have  improved  in  his  capacities.  The 
fallacy  of  this  argument  consists  in  nt>t  taking  all  t<^ether  the  vfhoh  reasons 
which  cause  a  deed  to  be  set  aside.  It  is  not  weakness  ciUmej  but  weak- 
ness imposed  upon,  and  abused,  and  taken  an  unconscientious  advantage  o^ 
to  the  detriment  of  the  weak  man,  and  the  extravagant  gain  of  the  perwn 
imposing  upon  him.  Wherever  these  circumstances  are  not  attributable 
to  a  contract,  it  is  good  notwithstanding  the  weakness  of  the  grantor. 
Wherever  they  are  attributable  to  it,  they  effect  its  invalidation*  In  this 
view  of  the  case,  Keeble,  the  elder,  might  as  well  put  in  his  place,  by  sub- 
stitution, his  son  to  demand  a  [49]  nullification  of  Cnmmins's  contract  as 
to  demand  it  himself  and  as  well  as  the  heir  could  in  the  case  of  Clarkson 
and  Hanway.  The  bill  of  sale  to  Keeble,  the  complainant,  cannot  be  said 
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to  bQ  voluntary,  for  a  vdkuMe  consideration  is  expre$$ed^  and  the  oonsidenih 
tion  of  blood  is  implied  and  known  to  exist  Eqoitj  will  act  for  a  wife  or 
child  as  well  as  for  creditorB  or  pnrchasers.  1  Fonb.  848.  Upon  this 
ground,  even  if  the  bills  of  sale  to  the  complainant  were  void,  he  might  by 
taking  out  letters  of  administration  arrive  at  the  same  point  the  heirs  did 
in  the  case  of  Hanway.  It  is  unnecessary  to  advert  to  the  claims  of  the 
complabant  as  a  creditor;  for  if,  upon  taking  an  account,  his  demands 
should  be  inferior  in  value  to  the  negroes,  yet,  as  to  the  residue,  that  also 
ought  not  to  stand ;  and  therefore  it  is  better,  for  the  purposes  of  complete 
justice,  that  the  Court  should  not  proceed  upon  the  ground  of  fraud  upon 
creditors.  This  decree  wiU  only  operate  between  the  parties  to  this  bill, 
not  between  any  one  of  them  and  third  persons,  who,  either  as  creditors  or 
otherwise,  may  still  assert  their  claims  against  this  property,  and  if  they 
have  a  better  daim  than  the  complainant,  may  succeed  in  it  notwithstand* 
ing  this  decision. 

Let  the  bill  of  sale  be  set  aside  wholly,  and  the  negroes  be  delivered  to 
the  complainant ;  he  paying  such  sums  as  were  advanced  by  Cummins  to 
the  old  man,  and  interest  thereon ;  and  Cummins,  on  his  part,  to  account 
for  the  hire  of  the  negroes  during  the  time  they  remained  in  his  possession* 


Nashyjlle.   Maroh  Term,  1818* 

FIX)TD  HURT  v.  ROBERT  C.  REEVES,  JAMES  OWENS,  JAMES 
SNEED,  AND  JAMES  OWENS,  ADMINISTRATORS  OF  PETER 
REEVES. 

An  eqnitj  of  ndemptioD  is  not  sntj  ect  to  tale  by  execution  «t  law.  [Ace.  Comlw  w,  Tonng, 
4  T.  218 ;  Elliott  v.  Patten,  4  Y.  10.    See  RuBsel  v,  Stinson,  8  Hay.  1.] 

And  80  trusts  imagined  in  oonrts  of  equity  for  the  sake  of  persons  injured,  and  other  equitabla 
interests  in  real  estate,  which  are  die  mere  creatores  <3f  the  rules  of  equity,  are  not  subject 
to  execution.  [Ace.  Hannnm  «.  WaUaoe,  4  Hum.  148  f  Lipe  «.  Mitchell,  a  T.  400;  RosmII 
«.  Stinson,  8  Hay.  1,  and  notes.] 

[50]  Per  Curiam.  In  January,  1808,  Cockrill  obtained  judgment  against 
R.  C.  Reeves  in  the  County  Court  of  Davidson.  Reeves  appealed,  and 
Hoggatt  and  Jackson  became  his  suretieii  for  the  appeal.  To  indemnify 
them,  Reeves  mortgaged  to  them  110  acres  of  land  on  Mill  Creek,  and 
other  property.  On  the  12th  of  March,  1812,  Cockrill  had  judgment  in 
the  Grcuit  Court  for  $398.60,  including  costs.  On  the  25th  of  May,  1811, 
before  judgment  was  given  in  the  Circuit  Court,  Hurt,  the  complainant^ 
and  Reeves  entered  into  a  written  contract  in  substance  as  follows :  **  Floyd 
Hurt  shall  have  all  that  portion  of  land  lying  east  of  the  west  prong  of  lliGll 
Creek  (the  quantity  to  be  ascertained  by  survey),  at  $10  per  acre.  He 
shall  pay  in  hand  $220,  and  on  or  before  the  25th  day  of  December  next, 
shall  pay  $888 ;  which  sum  shall  be  appropriated  to  the  payment  of  a  cer- 
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tain  sum  wherein  John  Hoggatt  is  bound  for  said  Beeves,  and  has  mort- 
gage on  the  aforesaid  premises  for  the  secaritj  of  a  debt  which  John 
Cockrill  obtained  against  said  Reeves  in  the  Countj  Court,  and  which  is 
depending  in  the  Circait  Court  of  Davidson  ;  $100  in  carpenter's  work,  to 
be  paid  in  twelve  months,  and  the  residue  on  the  25th  of  December,  1812. 
And  the  said  Reeves  doth  agree  and  bind  himself  to  make  and  convey  to 
said  Hurt  a  good  warranty  deed  for  said  land,  so  soon  as  the  $383  shall  he 
paid  towards  the  satisfaction  of  the  mortgage  to  said  Hoggatt^  wherein  said 
premises  are  contained.    And  said  Hart  agrees  and  binds  himself  to  per- 
form said  payments.     This   agreement  is  not  to  affect  a  lease  which 
[51]  J*  Bibb  has  to  the  premises."    In  pursuance  of  this  agreement,  Hurt 
paid  $220  in  hand,  and  failed  to  make  the  next  payment  at  the  time  agreed. 
But  on  the  23d  of  March,  1812,  a  few  days  after  Cockrill  had  judgment, 
he  paid  $500 ;  viz,  $200  in  cash  and  his  note  for  $75,  paid  to  C.  Bibb 
to  enable  Reeves  to  purchase  from  him  a  negro  boy,  which  boy  Reeves 
immediately  exchanged  with  Cordee  for  a  slave  named  Solomon.    And 
Hurt  gave  his  note,  with  Reeves's  security,  to  Cordee  for  $225 ;  the  whole 
payments  made  and  secured  that  day  amounting  to  the  sum  before  named 
of  $500.    Whereupon  Reeves,  the  same  day,  executed  a  deed  with  war- 
ranty to  Hurt  for  ninety-two  acres  and  one-tenth  of  an  acre,  that  being  the 
quantity  ascertained  by  the  survey.     Some  other  payments  were  made, 
which  the  complainant  alleges  amounted  in  all  to  $821,  the  price  he  con- 
tracted to  pay,  except  $100  in  carpenter's  work.    Reeves  says  only  $741 
were  paid  or  secured.     In  January,  1812,  Hurt  purchased  Bibb's  lease 
and  took  possession.     Reeves,  being  indebted  to  Carlisle,  executed  his 
note  or  bill  single  to  him,  with  the  other  defendants  to  this  bill  as  his  sure- 
ties.    Carlisle  commenced  suit,  and  obtained  judgment  against  Reeves  in 
Davidson  County  Court,  at  April  session,  1812.    Judgment  by  default  had 
been  entered  against  the  other  defendants,  in  the  preceding  January,  for 
nearly  $700.     On  the  13th  of  April,  1812,  Reeves  sold  and  made  a  deed 
to  James  Owens,  for  fifty  acres  of  the  adjoining  land,  including  ten  acres, 
which  had  before  that  time  been  purchased  and  paid  for  by  R.  Owens ; 
and  paid  for  forty  acres  by  sundry  payments  after  that  time.     Writs  of 
execution  were  issued  on  both  judgments  and  levied  on  the  whole  tract  of 
land  sold  by  Reeves  to  Hurt  and  to  Owens ;  which  was  sold  by  the  sheriff 
and  Owens  became  the  purchaser  for  $830,  and  has  received  a  deed  from 
the  sheriff.     Hurt  attended  the  sale  with  the  intention  of  bidding,  but 
could  not  [52]  procure  money.    He  did  not  make  known  his  claim  at  the 
sale.     Hurt  filed  this  bill  against  Reeves  and  the  other  defendants,  who 
were  sureties  in  the  note  on  which  Carlisle  obtained  judgment ;  and  prays 
to  be  quieted  in  his  title  to  the  land,  or  to  receive  compensation ;  alleging 
that  Solomon,  who  was  purchased  from  Cordee,  was  procured  by  the 
advances  or  payments  made  by  him  for  the  land,  and  for  the  express  pur- 
pose of  satisfying  Cockrill ;  that  Reeves  put  him  into  the  hands  of  Sneed 
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for  that  purpose.  But  his  valoe  when  sold  was  not  so  applied.  Part  of  it 
even  was  expended  in  discharging  Carlisle's  jadgment,  and  with  fnU 
knowledge  of  all  the  otrcamstances  of  the  contract  between  Hurt  and 
Reeves.  The  defendant,  Reeves,  denies  that  he  ever  agreed  to  apply  ih4 
negro  Solomon  to  the  discharge  of  Cockrill's  judgment.  The  other  defend- 
ants admit  the  delivery  to  Sneed,  a  sale  made,  and  the  application  of  the 
value  as  stated ;  but  expressly  deny  any  knowledge  of  the  contract  respect- 
ing that  matter  between  Reeves  and  Hurt. 

No  proof  is  produced  authorizing  the  conclusion  that  Sneed  or  Owena 
knew  of  the  agreement  respecting  the  application  of  the  payments  made  by 
Hurt.  On  that  ground,  they  appear  not  to  have  been  guilty  of  any  fraud 
or  misapplication  of  the  money.  But  the  case  is  otherwise  as  respects 
Reeves.  By  express  contract,  the  second  payment  made  by  Hurt  was  to 
be  applied  to  the  discharge  of  CockriU's  judgment,  and  a  deed  with  general 
warranty  was  to  be  executed  when  that  payment  should  be  made ;  and 
though  Hurt  fiiiled  on  the  day  stipulated,  yet  in  a  few  months  afterwards 
the  payment  was  made,  and  to  a  greater  amount  than  stipulated.  This 
must  be  taken,  and  even  so  considered  at  the  time,  as  a  payment  on  the 
former  contract  Else  why  was  the  deed  for  the  land  executed  ?  Reeves 
acted  with  bad  faith  in  not  making  the  application  of  the  proceeds  of  the 
sale  of  the  negro  as  he  was  bound  to  do,  and  as  to  him  the  complainant 
ought  to  be  [58]  indemnified.  Now  what  are  the  legal  conclusions  upon 
this  statement  of  facts  ?  No  judgment  being  in  existence.  Reeves  mort» 
gages  one  hundred  and  ten  acres  to  his  sureties  in  the  appeal  for  their 
indemnity.  They  had  the  legal  estate,  and  Reeves  only  the  equity  of 
redemption^  which  is  not  liable  to  be  sold  on  a^  feu  When  he  sold  and 
conveyed  to  Hurt,  that  gave  the  equity  of  redemption  to  Hurt.  Cockrili 
haA  judgment  in  the  Cireuit  Court  against  Reeves  that  was  no  lien  on  the 
land,  for  neither  a  legal  nor  equitable  title  was  in  Reeves.  Owens  pur* 
chased  at  the  execution  sale,  and,  like  him,  had  nothing  so  far  as  concerned 
the  ninety*two  acres  and  a  half  sold  to  Hurt  Owens  paid  the  judgment 
of  Cockrili,  which,  but  for  this  payment,  Cockrili  would  have  forced  from 
the  mortgagees,  and  they  again  from  the  one  hundred  and  ten  acres  mort^ 
gaged  to  them.  Owens,  therefore,  has  a  right  to  stand  in  place  of  the 
mortgagees,  and  to  force  from  Hurt  his  proportion  of  the  money  paid  in 
satisfaction  of  Cockrill's  judgment;  that  is,  in  proportion  as  ninety-two 
acres  and  one-tenth  of  an  acre  are  to  fifty.  And  the  amount  thus  paid  by 
Hurt  he  has  a  right  to  recover  against  Reeves,  who  received  and  misapplied 
it,  thereby  leaving  Hurt  exposed  to  the  mortgages.  As  to  Sneed,  he 
received  the  negro  from  Reeves,  and  applied  the  amount  as  directed,  and 
is  iiot  accountable  to  any  third  person ;  he  must  therefore  be  discharged* 
The  mortgagees,  having  been  indemnified,  ought  to  convey  to  Hurt  ninety* 
two  acres  and  one-tenth  of  an  acre,  and  eighteen  acres  to  Owens.  Hurt 
most  pay  to  Owens  his  proportion  of  Cockrill's  judgment,  and  recover  the 
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same  against  Reeves,  after  deducting  therefrom  wlutterer  snm  remained 
due  bj  him  to  Beeves  on  their  contract. 

It  b  objected,  however,  that  an  eqnitj  of  redemption  is  liable  to  be  sold 
by  fi.  fay  and  New  York  cases  are  cited  in  support  of  the  positioo«  1  Gaines, 
47 ;  4  Johnson,  41.  The  decisions  in  these  cases  are  refidnrible  to  the  general 
exposition  and  practice  that  [54]  prevailed  in  that  State  onder  ibe  Act  of 
the  5th  of  George  II.  c.  7,  which  has  in  it  the  words  real  estate,  which  the 
people  of  New  York  took  to  extend  to  all  real  ettatea  in  egmijf  as  well  as  at 
law.  The  title  of  the  act  is  '^  An  act  for  the  more  easj  recovery  of  Muto 
in  hb  majesty's  planations  and  colonies  in  North  America. 

Sect  4.  And  be  it  farther  enacted,  by  the  anthority  aforesaid,  that  from 
and  after  the  said  29th  day  of  September,  one  thousand  seven  handred  and 
thirty-two,  the  hauees,  landsj  negroeSy  and  other  heredtiamenti  and  real  estaiee 
sitnate  or  being  within  any  of  the  said  plantations,  belonging  to  any  person 
indebted,  shall  be  liable  and  chai^geable  with  aHjtut  debiSy  dutieSy  and  demands^ 
of  what  nature  or  kind  soever,  owing  by  any  such  person  to  his  majesty  or 
any  of  his  subjects,  and  shall  and  may  be  assets  for  the  satisfieu^tton  thereof, 
in  like  manner  as  real  estates  are  by  the  law  of  England  liable  to  the  satis- 
&ction  (of  debts  .due  by  bond  or  other  specialty,  tmd  $haU  he  subfeet  to  the 
Kke  remedies,  proceedings,  and  process,  in  any  court  of  law  or  equity  in  any 
of  the  said  plantations  respectively,  for  seizures,  extending,  selling,  or  dis- 
posing of  any  such  houses,  lands,  negroes,  and' other  hereditaments  and  real 
estates,  towaeds  satis&etion  of  such  debts,  duties,  and  demands,  and  in  like 
manner  as  personal  ettaiee  in  any  of  the  said  plantations  respectively  are 
seized,  extended,  sold,  or  disposed  of  for  the  satisfaction  of  debts."  And 
this  interpretation  of  the  act  was  afterwards  confirmed  in  that  State  by  an 
act  of  the  legislature.  Before  this  statute,  the  elegit  being  a  statutory  writ 
issued  by  courts  of  law,  extended  only  to  such  subjects  as  the  law  recog- 
nized ;  so  did  iheji.fa.  Of  course  not  to  such  estates  as  were  only  recog- 
nized and  protected  in  equity.  Trust  Estates  whether  created  by  express 
contract,  and  remaining  in  the  persons  to  whom  limited,  or  resulting  from 
these  express  contracts,  or  [55]  whether  they  were  trusts  raised  in  equity 
upon  the  misconduct  of  defendants  converted  into  trustees  for  the  purpose 
of  affording  to  the  party  injured  the  necessary  and  proper  relief  which  could 
be  best  founded  upon  the  idea  of  his  being  a  trustee,  were  not  subject  to  these 
writs  of  execation.  Also,  these  writs  of  execution  did  not  extend  to  any 
equities  raised  by  courts  of  equity  to  prevent  injustioe  from  too  much  adher- 
ence to  rules  of  law.  These  indeed  were  real  estates  as  much  fortified  and 
secured  by  rules  of  equity  as  real  estates  at  law  were  in  courts  at  law,  yet 
still  not  amenable  to  creditors.  This  called  for  amendment  The  parliament 
by  the  29tb  of  Charles  II.  c.  8,  §§  10,  11^  applied  the  remedy.  It  deckred 
tnuts  liable  to  execution.  The  judges  were  then  called  on  to  say  what  trusts 
were  intended.  They  confined  the  operation  of  the  statute  to  trusts  expressly 
created  and  remaining  in  die  person  named  as  esMtui  que  trusty  or  resulting  by 
470 


FLOTD  HURT  V.  BOBBBT   0.  HEEYBS  ET  AIA.  65,  57 

operation  of  law  from  oonveyanoes  made  by  the  party.  Other  trusts  not 
thus  created  nor  resulting,  but  imagined  in  courts  of  equity  for  the  sake  of 
persons  injured,  were  not  included ;  nor  were  equities  of  any  sort  included 
that  were  raised  by  the  rules  of  equity  to  prevent  a  wrong.  Under  this  de- 
scription fall  equities  of  redemption.  All  these  equities  created  by  courts  of 
equity  were  left  as  before  by  the  statute,  and  have  not  since  been  provided 
for*  The  act  of  Greorge  II.  was  not  extended  to  them  in  North  Carolina 
by  contemporaneous  exposition.  It  was  passed  in  1732,  when  North  Caro- 
lina was  in  its  earlier  stages  of  infancy,  and  perhaps  few  if  any  such  subjects 
for  the  act  to  operate  upon.  .The  Act  of  1784,  ell,  also  the  Act  of  1786, 
has  the  term  reed  eiUUes^  yet  they  have  not  been  construed  to  extend  further 
than  the  same  words  used  in  the  a^t  of  George  IL  Had  there  been  any 
such  construction  under  the  act  of  George,  it  would  be  our  duty  now,  as  did 
the  judges  of  New  York,  to  follow  that  construction.  There  being  none  such, 
we  [56]  ought  to  hesitate  before  we  go  so  far  as  to  say  that  an  equity  of 
redemption  is  liable ;  for  the  next  thing  would  be  for  us  to  say  that  all 
equities  are,  and  that  will  introduce  equities  raised  for  the  purpose  of  com- 
plete equitable  remedies,  where  the  trust  is  said  to  exist  upon  some  wrong, 
deceit,  or  injustice  of  the  trustee,  who  never  did  agree  that  an  use  or  trust 
should  arise  from  his  express  assent.  What  a  field  of  difficulties  and  con- 
troversies does  this  lead  into !  What  will  be  the  final  issue  we  know  not. 
We  had  better  leave  it  to  the  wisdom  of  the  legislature,  going  as  far  as  statu- 
tory provisions  authorize  us,  but  no  further  till  directed  by  the  legislature. 
Very  probably  they  will  subject  equities  of  redemption,  and  perhaps  some 
others ;  but  it  b  probable  abo  that  there  are  many  equities  which  they  will 
not  include  in  the  catalogue.  1  Yes.  Jr.  431 ;  8  East,  467,  486 ;  3  Aik. 
200,  739 ;  3  Bro.  Ch.  Cases,  480. 

As  to  the  objection  that  personal  property  was  included  in  the  mortgage, 
as  well  as  the  lands,  and  that  Owens  ought  to  have  the  benefit  of  it,  as  he  is 
to  stand  in  the  place  of  the  mortgagees,  —  consider  how  they  would  have 
stood  had  they  left  this  'personal  property  in  the  hands  of  the  mortgagor, 
and  he  had  become  insolvent.  Having  disposed  some  how  or  other  of  this 
personal  property,  the  mortgagees  have  no  right  to  follow  it  into  the  hands 
of  the  purchaser,  and  cannot  afterwards  defeat  the  sale.  So  neither  can 
Owens  stand  in  their  place.  Take  another  view.  Hurt  stands  in  the  place 
of  Beeves,  being  his  assignee.  Could  Beeves  say  to  the  mortgagees:  *^  The 
personalty  I  have  disposed  of;  you  must  look  to  the  purchaser  before  you 
can  resort  to  the  land  "  ?  Certainly  he  would  not  be  permitted  to  say  so. 
Neither  can  Hurt.  Still  therefore  to  this  time  he  is  estopped  to  say  that 
Owens,  standing  in  the  place  of  the  mortgagees,  shall  be  forced  upon  the 
personal  property.  1  Yes.  348.  Here  the  mortgage  was  registered,  whether 
within  the  .time  [57]  prescribed  by  law  cannot  be  ascertained,  for  the  place 
which  the  date  should  have  occupied  is  blank ;  that  is,  as  to  the  month  and 
day.    It  must  be  taken,  then,  as  not  registered  in  time,  and  therefore  to  be 
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ineffectual  as  against  subsequent  purchasers.  Had  it  been  registered  in 
time,  the  circumstance  of  possession  in  the  mortgagor,  as  this  case  is,  being 
an  indemnity  to  sureties  not  yet  injured  nor  compelled  to  pay  any  thing  for 
their  principal,  would  not  require  a  delivery  of  the  property  to  the  mort- 
gagees, but  would  have  been  consistent  with  the  design  of  the  parties  and 
of  the  contract  itself.  Powell  on  Mortgages,  41,  42.  It  is  true  indeed, 
that,  as  between  the  heir  and  executor,  the  personal  estate  shall  in  general 
exonerate  the  real,  unless  the  personal  be  exempted  by  the  will  of  the  testa- 
tor. But  in  the  case  of  the  mortgagor  himself  he  is  master  of  both,  and 
may  do  as  he  pleases ;  and  certainly,  by  disposing  of  the  personalty,  he  has 
taken  his  choice  to  throw  the  whole  upon  the  realty.  And  with  respect  to 
the  assignee  of  the  equity,  he  has  taken  it  either  after  the  personalty  was 
disposed  of,  or  before.  If  before,  he  has  left  the  personalty  in  the  power  of 
the  mortgagor,  and  has  depended  upon  him.  He  ought  not,  therefore,  to 
complain  as  against  one  who  did  not  trust  to  him  at  all,  and  insist  that  the 
burden  shall  be  thrown  upon  the  latter.  So  taking  it  either  way  the  land 
is  liable,  and  ought  to  pay  its  proportion.  As  to  the  thirty-eight  acres  not 
mortgaged,  but  sold  to  Owens,  these  were  liable  to  CockrilFs  judgment,  hav* 
ing  been  first  rendered,  and  afterwards  to  Carlisle.  So  much  as  was  raised  by 
it  should  first  be  applied  to  that  judgljient,  and  the  residue  be  proportioned 
as  ninety-two  is  to  eighteen.  Owens,  who  purchased,  ought,  then,  to  stand 
in  the  place  of  Carlisle,  and  to  apply  the  balance  that  is  coming  out  of  his 
purchase-money  for  the  equity  to  the  satisfaction  of  Carlisle's  demand. 

Decree  accordingly ;  and  let  it  be  referred  to  the  master  to  report  how 
much  remained  due  from  Hurt  to  Reeves  on  their  contract,  how  much  was 
[58]  raised  by  the  sale  of  the  thirty-eight  acres  not  mortgaged,  and,  after 
deducting  the  same  from  Cockrill's  judgment,  to  report  what  is  the  amount 
of  the  balance.  Let  him  also  report  what  is  the  amount  of  Hurt's  propor- 
tion of  the  balance,  being  the  same  as  the  proportion  of  ninety-two  acres, 
purchased  by  Hurt,  compared  with  the  eighteen  acres  purchased  by  Owens. 


Kashville.   Maroh  Term,  1818. 
RUTHERFORD  v.  METCALF. 

If  an  injunction  be  issued  upon  a  wrong  statement  of  facts,  or  improperly  issned  upon  a  trae 
statement,  the  defendant  should  submit  until  he  can  procure  a  dissolution;  otherwise  he  wili 
be  in  contempt 

The  mode  of  proceeding  in  equity  for  breach  of  an  injunction,  is,  to  give  the  adverse  party 
notice,  that,  on  a  certain  day  in  the  term,  a  motion  will  be  made  against  him  to  show 
cause  why  an  attachment  should  not  issue;  and  on  that  day  the  parties  will  be  heard, 
and  attachment  issue,  if  a  proper  case  be  made  out,  on  which  the  defendant  will  be  arrested, 
and  may  give  bail;  the  plaintiff  may  then  file  interrogatories,  and  if  the  contempt  is 
denied,  an  issue  may  be  made,  and  proof  heard.  [But  see  Underwood^s  case,  2  Hum.  46, 
where  the  preliminary  notice  seems  to  have  been  dispensed  with.] 
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An  injmiction  may  issue  to  quiet  a  person  in  possession  of  land  until  the  bearing,  if  the  bOl 
show  that  he  is  in  possession,  and  that  he  is  likely  to  be  tamed  out  by  force  before  his  right 
can  be  investigated  in  court 

But  the  injunction  cannot  command  the  deitandant  to  repair  a  wrong  already  done,  but  only 
to  abstain  ftom  doing  wrong;  and  cannot  ^  construed  as  forbidding  the  defendant  to  keep 
possession  of  that  which  he  actually  had  at  the  time  of  the  ii\)anGtion. 

In  this  State,  injunctions  are  in  no  otherwise  issued  than  on  an  s«  parte  statement  made  on 
oath  by  him  who  obtains  it.    [Ace.  Haynes  t7.  Hazlerigg,  1  Tenn.  242.] 

Per  Ouriam.  This  was  a  notice  of  application  to  this  conrt  for  attach- 
ment for  breach  of  an  injunction  issued  by  one  of  the  judges  of  this  court 
npon  a  bill  which  stated,  that,  on  the  1st  January,  1817,  Rutherford  leased 
certain  premises  of  Miriam  Lewis  for  five  years,  and  was  put  into  pos- 
session, and  made  improrements,  and  occupied  it  ever  since  as  a  brick-yardw 
He  was  to  pay  $500  in  brick-*work,  $400  on  or  before  Ist  November,  1817, 
and  $100  on  or  before  the  Ist  November,  1818,  which  was  secured  by  a 
separate  covenant,  she  to  re-enter  for  non-performance  by  the  space  of 
sixty  days.  That  he  kept  all  his  covenants  except  the  brick-work,  and 
that  he  was  prepared  with  materials  and  workmen  at  his  house  to  perform 
that  covenant,  and  had  time  enough  to  have  done  so  before  the  period  of 
re-entry  could  arrive,  but  she  refused  to  permit  him.  She  hath  sued 
upon  the  covenant,  for  the  said  $500  worth  of  brick-work,  and  the  suit  is 
now  pending.  She,  John  Lewis,  Metcalf,  and  Hall  threaten  to  take  pos- 
session of  the  premises^and  to  oust  him  therefrom,  and  have  actually  taken 
possession  of  one  of  the  houses,  and  are  committing  waste  upon  the  prop- 
erty and  materials  in  preparatk>n  to  make  bricks,  they  pretending  the  lease 
is  forfeited.  [59]  The  bill  states  improvements  made  by  Rutherford,  to 
the  value  of  $500,  in  preparation  for  making  bricks  the  ensuing  season, 
likely  to  be  wasted  by  them,  and  that  the  injury  he  will  sustain  by  being 
at  this  time  of  the  year  driven  from  his  brick-yard  will  be  irreparable,  and 
moreover  that  the  said  Miriam,  as  administratrix  of  her  deceased  husband 
Joel  Lewis,  is  indebted  to  him  upwards  of  $2000  independent  of  this  trans- 
action. The  bill  prays  an  injunction  to  desist  from  acts  of  ownership  over 
the  premises  and  from  the  commission  of  waste,  and  that  they  permit  him 
to  occupy  his  brick-yard  and  carry  on  his  business,  and  by  order  of  this 
court  to  be  quieted  in  possession,  and  that  Miriam  be  compelled  to  receive- 
said  $500  in  brick-work  according  to  said  covenant,  and  to  cease  the  prose-' 
cudon  of  her  suit  at  law  on  said  covenant  The  injunction  recited  the 
statements  in  the  bill,  then  commands  the  defendants  to  desist  from  exer«< 
casing  any  acts  of  ownership  over  the  land  and  premises  aforesaid,  and 
also  from  the  commission  of  any  waste  whatsoever  upon  the  same,  &c. 

And  upon  a  motion  made  pursuant  to  the  notice  and  some  affidavits  read 
on  the  part  of  the  complainant,  and  an  offer  on  the  part  of  the  defendants 
to  read  the  answer  of  John  Lewis,  one  of  the  defendants  to  the  bill  of  con^ 
plaint,  not  a  defendant  in  this  motion,  mu'ch  debate  ensued,  and  after  some 
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time  the  Court  refused  to  hear  that  answer  read.  And  Haywood,  J. 
delivered  his  opinion  as  follows,  to  which  Roane,  J.  assented. 

If  an  injunction  be  issued  upon  a  wrong  statement  of  facts  made  by  the 
complainant  the  defendant  should  submit,  and  wait  until  he  can  answer  the 
complainant's  bill,  and  procure  a  dissolution  of  the  injunction.  Or  if  the 
injunction  be  improperly  or  irregularly  issued  upon  a  true  statement  of 
facts,  the  defendant  should  obey  until  he  can  move  to  discharge  it  for  such 
irregularity  or  impropriety.  2  Ch.  Cas.  203.  If  he  [60]  disobey  it  before 
he  procure  a  dissolution  or  discharge  then  he  will  be  in  contempt,  and  the 
Court  must  punish  it. 

As  to  the  mode  of  proceeding  for  a  breach,  the  service  of  the  injunction 
appearing  to  the  Court  by  affidavit  of  service  in  the  return  of  the  injunc- 
tion of  the  sheriff;  and  it  being  read  to  the  Court,  and  it  being  also  proved 
that  notice  has  been  given  to  the  adverse  party,  that  on  a  certain  day  in 
the  term,  a  motion  will  be  made  against  them  to  show  cause  why  an  attach- 
ment should  not  issue.  Affidavits  are  then  read  to  prove  the  breach,  and 
these  are  followed  by  a  motion  to  show  cause  why  the  attachment  should 
not  issue.  The  defendant  shows  cause  by  counter  affidavits,  but  not  by  re- 
currence to  the  answer  of  the  defendant  filed  to  the  complainant's  bill,  for 
that  can  properly  respond  only  to  such  matters  as  are  stated  in  the  bill, 
and  are  antecedent  to  the  breach  alleged,  and  only  proper  to  be  adverted  to 
on  a  motion  to  dissolve,  as  the  matters  in  the  bUl  itself  are  upon  a  motion 
to  discharge  for  irregularity.  If  either  party  pray  further  time,  the  Court, 
in  discretion,  may  allow  it,  and  may  direct  the  clerk  and  master  to  issue 
subpoenas,  and  bring  them  before  him  to  make  their  affidavits,  for  either 
party,  all  such  persons  as  will  not  willingly  attend ;  and  on  the  day  ap- 
pointed the  Court  will  proceed  to  examine  upon  affidavits  the  charge 
respecting  the  breach.  If  the  Court  shall  find  that  a  breach  has  been  com- 
mitted then  an  attachment  will  be  ordered.  On  which  the  defendant  shall 
be  arrested,  and  give  bail  to  the  sheriff,  and  enter  his  appearance  in  court. 
The  plaintiff  thereupon  files  interrogatories  in  writing  in  the  clerk's  office ; 
which,  if  the  defendant  will  not  answer  in  writing  and  on  oath,  by  a  day 
to  be  assigned  by  the  Court;  which  answer  is  to  be  made  before  the  derk 
and  master,  then  upon  motion  he  shall  be  committed.  If  he  submit  to 
examination,  and  confess  the  contempt,  he  must  submit  to  the  Court,  perform 
[61]  what  it  requires,  and  pay  costs.  If  on  examination  he  denies  the 
contempt,  the  plaintiff  descends  to  proof  before  the  Court  and  produoes  his 
witnesses,  when  the  defendant  may  cross-examine,  and  the  defendant  may 
produce  witnesses  to  show  that  he  is  not  guilty.  And  upon  a  full  hearing 
if  the  Court  be  of  opinion  that  he  is  guilty,  he  must  stand  committed  and 
pay  the  costs ;  and  then  he  cannot  be  heard  in  the  principal  cause  till 
he  has  yielded  obedience  to  the  injunction  (Cursus  Cancellario,  452),  or  give 
security  for  his  obedience;  Frac.  Begbter  in  Chanceiy,  217;  2  Com. 
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Dig.  Chancerj,  Injtroctioii,  D.  8.  If  he  has  caused  an  execution  to  be 
taken  cot  against  an  injunction  he  shall  make  restitution  of  damages  done 
bj  such  execution.     1  Yern.  207. 

The  present  British  practice  is  much  shorter,  fbr  by  it  notice  b  given  of 
the  motion  to  commit,  an  affidavit  made  of  service  of  the  notice,  and  motion 
is  made  accordingly.  A  day  is  given  to  the  adverse  party  if  not  ready,  and 
then  upon  hearing  the  affidavits  on  both  sides,  the  Court  decides  whether  they 
are  guilty  or  not  of  the  breach,  and  if  they  be,  commits  them  to  prison,  from 
whence  they  cannot  be  delivered  till  they  pay  the  adverse  party  their  costs, 
and  sometimes  until  they  have  made  restitution  for  the  damages  that  may 
have  been  sustained  by  a  breach  of  the  injunction. 

The  old  rule  in  England,  before  the  time  when  chief  Baron  Gilbert 
wrote  his  Forum  Romanum,  used  to  be  for  the  plaintiff  to  produce  an 
affidavit  of  the  breach  and  for  the  clerk  in  the  court  to  issue  an  attachment 
of  course,  upon  which  the  sheriff  arrested  the  defendant  and  took  bail,  and 
the  plaintiff  Bled  interrogatories  pursuing  the  affidavit,  and  if  the  defendant 
did  not  attend  to  be  examined,  to  stand  committed  upon  motion.  If  he 
confessed  them  to  submit,  &c.,  and  pay  costs.  If  upon  examination  he 
denied  the  charge,  then  the  plaintiff  was  to  prove  it,  and  it  was  referred  to 
the  master  to  say  whether  the  party  was  guilty  or  [62]  not,  before  whom 
the  defendant  might  appear  and  except  to  his  report,  and  bring  it  on  for 
the  judgment  of  the  Court  GU.  For.  Romanum,  198,  199.  Our  practice 
is  more  dilatory,  but  more  congenial  to  the  spirit  of  our  Constitution,  and 
agrees  with  the  ancient  practice,  except  in  such  particulars  where  it  is 
changed  by  modem  precedents  set  in  our  own  courts. 

The  Court  gave  a  farther  day  that  the  defendants  might  procure  an 
affidavit  of  one  of  the  defendants  to  the  bill  of  complaint,  instead  of  the 
answer  which  the  Court  now  refused  to  receive. 

And  on  that  day  on  the  application  of  the  defendant,  who  wished  a  full 
court,  gave  him  another  day  in  the  term. 

On  the  day  appointed  the  parties  appeared  and  the  counsel  for  Ruther- 
ford read  the  injunction  and  the  petition  complaining  of  a  breach,  and  then 
read  the  affidavits  taken  on  his  part.  After  which,  the  defendants'  counsel 
read  the  affidavits  taken  on  their  part  Then  the  counsel  on  the  part  of 
the  prosecutor  were  heard,  and  afterwards  the  counsel  on  the  part  of  the 
defendants. 

The  breaches  alleged  were,  that  afler  the  injanotion  served  upon  them, 
Metcalf  and  Holt  took  possession  of  the  brick-yard,  and  have  hauled  and 
piled  thereupon  a  large  quantity  of  wood,  have  erected  houses,  and  are 
exercising  every  act  of  ownership  over  said  premises. 

Much  ailment  has  been  used  to  show  that  one  cannot  be  punished  for 
contravening  what  is  not  prohibited,  8  B.  Abr.  656,  that  forcible  entry  was 
the  proper  remedy,  that  an  injunction  cannot  be  converted  into  a  kaheat 
eorpuSf  that  waste  in  4  Lord  Coke's  writings  means  destruction  of  lands, 
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timber,  and  houses,  tiiat  an  injunction  is  prohibitory,  not  imperative,  8  R 
Abr.  648,  to  quiet,  not  to  take  away  possession ;  2  H.  C.  186,  and  there  is 
no  breach,  because  on  the  29th  January,  Lewis  put  Metcalf  and  Holt  in 
possession,  and  on  [68]  the  dlst  January,  the  injunction  was  granted,  and 
served  on  the  2d  February.  Hart,  it  is  true,  was  tenant  of  Rutherford  in 
1817,  and  in  January,  1818,  till  on  the  day  Lewis  gave  possession ;  he  was 
from  home  when  Lewis  gave  it,  and  returning  found  Metcalf  and  Holt  in 
the  house  which  he  occupied,  which  he  took  possession  of  again  and  con- 
tinued there  a  month,  till  ordered  away  by  Metcalf  and  Holt ;  and  upon 
this  statement  it  is  argued  that  the  whole  possession  was  in  the  defeodants 
on  the  day  when  the  injunction  issued. 

It  18  sufficient  to  say  to  all  this,  that  if  a  man  files  his  bill  in  equity  to 
be  quieted  in  possession  upon  equitable  matter  alleged,  and  shows  upon  the 
&ce  of  his  bill  that  he  is  likely  to  be  turned  out  of  possession  by  force 
before  his  claim  can  be  investigated  in  court,  and  that  he  yet  hath  posses* 
sion  either  of  all  or  of  part  of  the  premises,  that  an  injunction  may  issue  to 
quiet  his  possession  till  the  hearing.    Which,  however,  may  be  dissolved 
upon  sufficient  matter  disclosed  in  the  defendant's  answer  at  the  next  or  any 
subsequent  term,  — otherwise  the  powerful  would  oppress  and  tyrannize  over 
the  weak,  and  oftentimes  deprive  them  of  the  means  of  complaining  to  the 
Court  for  redress.    The  injunction  being  granted  as  in  this  case  it  is,  upon 
security  given  to  indemnify  the  defendants  from  all  damages  sustained  by 
the  injunction,  secure  them  from' any  material  injury.     This  being  so,  it  is 
next  to  be  understood  what  is  a  possession.     Continuance  in  possession 
under  a  lease  for  five  years,  commencing  in  1817,  and  through  that  year, 
and  in  January,  1818,  up  to  the  time  of  eviction,  is  a  possession  in  Ruther- 
ford to  the  time  of  eviction ;  and  if  his  tenant  was  not  wholly  dispossessed, 
but  retained  possession  of  any  one  house,  it  is  the  same  as  if  Rutherford 
himself  had  retained  it.    Had  he  retained  it,  his  legal  possession  of  all  the 
premises  would  have  remained,  and  his  actual  possession  also,  except  as  to 
the  house  actually  possessed  by  his  adversary.     Suppose  a  total  disposses- 
sion of  Rutherford's  tenant  on  the  [64]  29th  January,  1818,  and  a  re* 
entry  by  the  same  tenant  on  the  same  day,  and  a  repossession  of  one  house 
on  the  premises,  would  not  that  be  a  recontinuance  of  Rutherford's  posses- 
sion, and  a  legal  possession  of  the  whole  in  him  from  them  to  the  time  of 
an  actual  dispossession  by  the  defendants  ?    To  say  so,  is  to  underrate  the 
legal  intelligence  of  this  court.    The  counsel  it  is  presumed  do  not  seri- 
ously think  so.    All  their  arguments  upon  any  other  point  than  that  of  the 
breach  itself  have  been  intended  no  doubt  for  the  instruction  of  the  Court, 
and  in  that  point  of  view  might  be  valuable,  as  all  of  us  forget  after  a 
great  length  of  time  much  of  what  we  have  read  in  our  earlier  years. 
But  they  are  not  regular  upon  such  a  question.    The  Court  have  listened 
to  them  with  all  the  attention  they  are  entitled  to.    We  have  even  con-t 
sented  to  a  short  investigation  of  the  fact  of  Hart's  continuing  in  possession 
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fbr  Rutherford  from  the  29th  of  January  to  the  time  of  his  expulsion  a 
month  afterwards.  But  I  for  one,  do  not  wish  it  to  be  understood  that 
I  deem  it  material  whether  in  point  of  fact  he  was  or  was  not  then  in 
possession  under  Rutherford;  Rutherford  has  proven  that  he  was,  upon 
that  the  injunction  is  founded.  In  this  State,  injunctions  are  no  otherwise 
issued  than  on  an  «2;  parte  statement  made  on  oath  by  him  who  obtains  it. 
And  shall  it  be  said  that  in  no  case  whatsoever  upon  affidavit  that  a  pos- 
session is  likely  to  be  taken  by  force,  can  a  judge  issue  his  injunction 
to  prevent  it  ?  Yet  most  certainly  be  cannot  do  so,  if  a  statement  on  oath 
by  the  applicant  is  not  a  sufficient  foundation  for  it  All  that  a  court  of 
equity  can  do  to  prevent  wrong  and  injustice  till  the  next  term,  this  doc- 
trine plucks  from  them ;.  and  every  man  in  the  community  must  be  ex- 
posed  to  the  superior  violence  of  his  more  powerful  neighbor  till  the  Court 
arrives.  To  be  sure  it  is  the  duty  of  a  judge  to  hear  patiently  those  and 
all  other  arguments  which  learned  counsel  may  deem  useful  to  be  advanced 
for  their  client ;  but  he  would  betray  the  [66]  most  important  of  his 
duties  should  he  yield  to  them. 

There  is,  however,  a  former  precedent  in  this  State  for  considering  an 
injunction  relative  to  possession  and  prohibiting  entry  on  the  same,  as  not 
forbidding  the  party  enjoined  to  keep  possession  of  that  which  he  actually 
Jias  at  the  time  of  the  injunction.  That  makes  the  injunction  conditional, 
and  dependent  upon  the  testimony  concerning  the  extent  of  the  defend- 
ants' possession  at  the  time.  That  is  another  reason  for  waiting  for  more 
circumstantial  proof  of  Harf s  possession  on  and  after  the  29th  January. 
It  is  better  to  make  even  that  inquiry  than  to  do  nothing  at  all  upon  the 
breach  complained  of. 

This  motion  finally  came  before  the  Court,  and  Hart's  additional  affida- 
vit was  produced,  stating  that  after  the  defendants  took  possession,  he  was 
employed  by  them  as  a  wagoner,  and  occupied  the  house  he  lived  in  for 
a  month  under  them.  Therefore,  Haywood,  J.,  was  for  issuing  the 
attachment  for  the  ploughing  of  the  turnip  patch,  and  the  several  other  acts 
stated  in  the  affidavits  which  were  in  the  face  of  the  injunction.  Roans, 
J.,  cantroj  and  so  the  motion  did  not  succeed,  and  the  defendants  were  dis- 
charged. 

NoTB.  —  See  as  to  the  efibct  of  an  iigunction  on  the  rights  of  parties  and  third- 
persons,  Fams worth  v.  Fowler,  1  Sw.  1 ;  Lansing  v.  Easton^  7  Paige,  864 ;  Hawley 
V.  Baruett,  4  Paige,  163 ;  Stinson  v.  McMurry,  6  H.  840 ;  Boils  v.  Boils,  1  Cold.  286  ; 
Overton  v.  Perkins,  M.  &  Y.  867 ;  Miller  v.  Estile,  8  Y.  462. 

"  To  say  so"  are  the  words  of  the  original  which  follow  the  question  at  the  begin- 
ning of  page  64.  The  sense  seems  to  require  exactly  the  reverse,  and  "  so  "  may  be 
a  misprint  for  "  no." — Ed. 
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Nashville.   March  73enn,  1818. 
MUCKLEROY  v.  O'CALLAHAN. 

It  is  error  in  the  Circuit  Court  to  strike  out  the  plea  of  non-usnmpsit  in  short,  after  the  ctM 
has  been  onoe  tried  upon  it  with  other  pleas,  wliere  the  defence  ooidd  not  be  givenJn  evi- 
dence under  the  other  pleas.  [See  Carr  v.  Stevenson,  6  Hum.  669;  Alsbrook  v,  Hathaway, 
8  Sn.  464 ;  Boyers  v.  Pratt,  1  Ham.  90.   And,  since  the  Code,  Grant  v.  Jennings,  1  Cold.  58.] 

[66]  In  Error,  —  The  defendant  below  pleaded  in  the  County  Coort 
two  pleas,  and  after  the  cause  was  removed  into  the  Gronit  Court,  the 
defendant's  attorney  wrote  on  the  trial  docket  where  the  other  pleas  stood, 
non-assumpsit,  and  signed  his  name ;  and  in  the  term  a  jury  found  a  ver- 
dict The  verdict  was  set  aside,  and  the  cause  continued  on  the  docket  for 
several  subsequent  terms ;  at  each  term  being  brought  forward  on  the  trial 
docket  with  this  plea  as  well  as  the  others ;  and  finally,  at  a  late  term,  a 
verdict  was  given.  In  the  term  when  given,  the  attorney  who  put  in  this 
plea  being  absent,  and  leave  to  plead  it  when  he  did,  not  being  found  on 
the  minute  docket  or  other  record,  the  Court  struck  it  out  and  the  verdict 
was  taken  on  the  two  others.  The  matter  of  the  defence  could  not  be 
given  in  evidence  upon  the  two  former  pleas. 

Per  Ouriam,  Roane  and  Hatwood,  JJ.  —  It  cannot  be  alleged  that 
the  plaintiff  had  no  notice  of  the  plea.  He  hath  at  one  time  tried  the 
cause  under  it,  and  saw  it  continued  on  the  docket  at  every  [67]  inter- 
mediate term  up  to  that  in  which  the  last  verdict  was  given.  The  rejection 
of  the  plea  by  the  Court,  was,  in  effect,  a  rejection  of  the  facta  which  the 
defendant  intended  to  prove,  and  which,  if  proved,  would  have  been  ma- 
terial. 

Reverse  the  judgment,  and  remand  it  to  the  Circuit  Court  to  be  tried 
upon  the  issue  of  non-assumpsit,  as  well  as  those  joined  in  the  other  pleas. 


NaahTille.   March  Term,  1818. 
BARRY  ».  GREEN. 

A  court  of  equity  maji  upon  a  bfll  filed  for  the  purpose,  order  a  new  trial  at  law,  and  suspend 
execution  in  the  mean  time  where  the  defendant  is  insolvent  [Aoc  Seay  v*  Hughes,  6  Sn. 
166;  Lewis  v.  Brooks  6  Y.  167, 184.] 

But  it  should  appear  that  some  untoward  oircumstance  prevented  an  application  fbr  a  new 
trial  to  the  court  who  heard  the  cause;  or  some  invincihle  obstruction  rendered  the  appli- 
cation ineflfectual,  though,  in  justice,  it  ought  to  have  succeeded. 

A  new  trial  may  be  granted  for  excessive  damages.  [See  Boyers  v»  Pratt,  1  Hum.  90 ;  Goodall 
v»  Thurman,  1  Head,  209.] 

Green  had  declared  against  Barry  in  the  Circuit  Court  of  Sumuer,  for 
an  assault  and  battery,  and  obtained  a  verdict  and  judgment  for  $600. 
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The  drcamstances  were  now  detailed  in  the  bill  and  answer,  which 
will  presently  be  adverted  to.  Barry  hath  also  sued  Green  for  an  assault 
and  battery;  which  suit  is  yet  depending  in  the  Circuit  Court  for  the 
county  of  Smith.  Barry  has  been  indicted  for  assaulting  Green  with 
intent  to  kill  him,  and  has  been  acquitted.  Barry  filed  his  bill  for  an 
injunction  in  the  Circuit  Court,  and  obtained  one ;  but  it  was  afterwards 
dissolved  on  the  answer  of  Green.  The  bill  stated  the  circumstances  of 
the  assault,  and  these  were  answered  by  the  defendant ;  and  the  bill  and 
answer  were  now  read  in  this  court. 

Barry  presented  to  one  of  the  judges  of  the  Supreme  Court  a  new  bill, 
for  an  injunction  to  be  proceeded  on  in  the  Circuit  Court  It  stated  the 
former  bill  and  the  matters  contained  in  it ;  and  referred  to  the  answer  of 
Green.  He  stated  both  in  the  former  bill  and  in  this,  that  Green  is  insol- 
vent, and  that  in  case  he  should  levy  the  $600  of  Barry,  and  the  latter 
should  afterwards  recover  against  Green,  that  he  [68]  would  not  be  able 
to  pay.    In  the  answer  Green  offered  to  give  security. 

The  judge  out  of  court  directed  an  application  to  be  made  in  court ;  and 
it  was  now  done  accordingly. 

HArwooD,  J.  —  I  believe  the  damages  in  this  verdict  to  be  excessive ; 
and  certainly  a  court  of  equity  may,  upon  a  bill  filed  for  the  purpose,  order 
a  new  trial  at  law,  and,  in  case  of  insolvency  of  one  circumstanced  as 
Green  is,  may  order  the  execution  to  be  suspended  until  the  untried  cause 
shall  be  finished.  But,  in  ordering  a  new  trial  at  law,  it  should  appear 
that  some  untoward  circumstance  prevented  an  application  for  one  to  the 
Court  who  heard  the  cause ;  or  some  invincible  obstruction  that  rendered 
the  application  ineffectual,  though  in  justice  it  ought  to  have  succeeded. 
The  counsel  for  Barry  offers  to  depose  that  the  notes  of  the  evidence  at 
the  trial  could  not  be  collected  to  be  presented  to  the  Court  on  the  motion 
for  a  new  trial ;  and,  therefore,  it  could  not  be  made  effectually.  The 
answer  says  that  the  judge's  notes  were  full  and  complete.  A  new  trial 
may  be  granted  for  excessive  damages,  where  they  are  enormous.  The 
circumstances  here  show  that  a  much  smaller  sum  would  have  been  sufficient. 
But  I  concur  in  the  remark  made  by  Roanb,  J.,  that  we  are  a  court  of 
appellate  jurisdiction ;  and  this  is  an  application  for  a  second  injunction^ 
upon  a  bill  filed  in  the  Circuit  Court,  we  have  no  power  over  the  cause  in 
its  present  state,  nor  until  it  comes  into  this  court  by  appeal.  Were  we  to 
act  now,  we  might,  by  and  by  be  called  upon  to  examine  our  own  acts  with 
a  view  to  the  reversal  of  them,  than  which  nothing  could  be  more  inoon- 
gruous. 

Motion  far  a  second  injuncHon  refiutd. 

479 


69    76,  76  Haywood's  reports,  vol.  v. 


JOHN  JOHNSON,  EXECUTOR  OF  ALEXANDER  JOHNSON,  DE- 
CEASED, V.  ARTHUR  DEW,  ADMINISTRATOR,  AND  SUSANNA 
DEW,  ADMINISTRATRIX  OP  TYRE  HARRIS,  DECEASED. 

Note. — We  learn  from  a  note  on  page  224  of  the  original  edition,  that  the  opinion 
which  here  followed,  from  pp.  69-74  inclosiye,  was  so  printed  by  mistake.  It  has 
been  transferred  to  page  241,  following  Judge  Haywood's  opinion  in  same  case,  which 
commences  on  page  224. 


ITashyille.    March  Term,  1818. 
FREDERICK  E.  FISHER  v.  WILLIAM  Y.  PROBART. 

When  a  party  makes  representations,  he  is  bound  to  represent  the  tmtfa  as  ikr  as  he  knows  itf 
and  if  he  do  not,  equity  will  rescind  the  contract  [See  White  v.  Flora,  2  Tenn.  426,  and 
cases  cited.] 

[75]  The  bill  states  that  the  defendant  proposed  to  sell  to  the  complain- 
ant a  tract  of  land  called  the  Cedar  Hall  tract,  and  stated  that  said  tract, 
although  generally  estimated  at  100  acres,  actually  contained  137  acres ; 
and,  in  order  to  give  him  some  idea  of  locality  thereof,  showed  him  certain 
boundaries  on  a  paper  in  writing,  and  actually  went  on  the  land  and  point- 
ed out  places  which  he  affirmed  to  be  the  true  corners :  and  that  these 
statements  being  false  and  fraudulent,  he  was  misled  by  them,  and  induced 
to  enter  into  a  contract  for  the  purchase,  agreeing  to  give  for  the  same 
$300,  and  for  payment  thereof  executed  two  notes  in  the  sum  of  $150 
each,  the  one  payable  in  one  month,  the  other  in  six  months  thereafter. 
The  first  note  he  paid  before  the  discovery  of  the  imposition,  and  the  latter 
has  been  since  enforced  at  law.  The  bill  further  charges  that  the  greater 
part  of  the  land  shown  to  him  by  the  defendant  as  being  within  said  tract 
was  not  included  within  the  line  shown  in  the  paper  writing,  and  that  de* 
fendant  well  knew  of  this  misrepresentation.  It  further  charges  that  de- 
fendant had  no  title  whatever  to  45^  acres  contained  within  the  courses  in 
the  paper  writing ;  and  in  fact  has  title  only  to  66^  acres  on  the  eastern 
side  of  the  tract  represented  by  him,  which  is  of  little  value ;  that  the  west- 
em  part  within  the  courses  shown,  and  the  places  still  more  to  the  west 
pointed  out  by  the  defendant,  are  of  considerable  value,  and  formed  the  in- 
ducement for  entering  into  the  contract 

The  answer  states  that  defendant  contracted  with  complainant  to  sell 
him  a  tract  of  land,  as  described  in  a  deed  from  Robert  Hays  to  William 
Blackmore,  for  the  sum  mentioned  in  the  bill,  $150  of  which  has  been 
paid,  and  judgment  for  the  balance ;  but  denies  that  he  represented  said 
lines  as  containing  100  [76]  acres,  or  any  particular  quantity,  the  real 
contract  being  that  the  complainant  should  take  the  land  by  the  boundaries, 
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be  the  same  more  or  less.  Admits  he  took  the  pltdntiff  on  the  land  and 
showed  him  the  beginning  comer,  and  also  went  over  a  part  of  the  land 
which  was  included  within  said  boundaries ;  nor  did  he  represent  the  situ- 
ation of  said  land  different  from  the  truth ;  that  being  not  well  acquainted 
with  the  land,  he  declined  making  representations  about  it  Respondent 
has  no  doubt  but  that  the  boundaries  contain  more  than  one  hundred  acres,  as 
appears  by  the  survey  of  Samuel  Weakley.  That  the  land  was  granted  to 
Bobert  Hays  by  the  State  of  North  Carolina,  which  grant  covers  the  land 
sold,  and  believes  the  title  good.  Respondent  does  not  know  that  any  part 
is  covered  by  any  other  grant ;  if  so,  it  is  by  one  of  a  younger  date.  That 
said  land  was  sold  as  the  property  of  said  Blackmore,  and  purchased  by 
this  respondent ;  that  it  was  worth  $700,  but  he  agreed  to  take  $300,  the 
complainant  taking  the  title  as  he  had  it  by  the  deed  of  the  sheriff!.  Upon 
these  terms  the  contract  was  made ;  and,  he,  therefore,  considers  as  he  was 
guilty  of  no  fraud  or  misrepresentation,  he  is  not  responsible  if  the  title  is 
not  good. 

The  bill  prays  the  contract  may  be  rescinded,  and  the  money  paid  re- 
funded. 

It  was  proved  by  the  surveyor  that  the  grant  to  Robert  Hays  covered 
66^  acres  of  the  Cedar  Hall  tract,  leaving  45^  acres  on  the  west  uncovered 
by  it ;  which  45^  acres  were  included  within  the  lines  of  the  paper  writing, 
and  the  deed  from  Probart  to  Fisher.  It  appeared  also,  by  the  same,  66| 
acres  was  indifferent  land,  much  inferior  to  the  45^  on  the  west,  and  this 
last  still  inferior  to  the  land  more  westerly  adjoining  it.  It  appeared,  by 
the  testimony  of  Smith,  that  in  the  month  of  February,  1814,  the  witness, 
in  the  company  of  Probart  and  Fisher,  went  to  look,  at  the  land,  that  they 
went  from  the  house  north  [77]  130  or  140  poles  to  the  spring,  thence 
west  one  quarter  of  a  mile,  to  a  point  sixty  or  seventy  yards  from  the  road, 
which  point  was  on  rising  ground ;  that  Probart  there  said  that  was  his 
land,  and  that  it  was  good,  and  showed  the  course  of  his  land  southerly ; 
and  that  his  line  ran  nearly  along  the  road :  and  that  Walker^s  stable  was 
on  his  land.  It  appeared  from  the  testimony  of  Samuel  Weakly,  that  this 
rising  ground  which  Probart  said  was  his  land,  was  to  the  west  of  the  45^ 
acres  above  mentioned,  and  some  distance  out  of  the  courses  in  the  deed 
to  Fisher.  Smith  says  they  were  talking  about  trading,  but  did  not  hear 
any  trade  made.  Major  Walker  proved  that  Probart  came  to  his  house 
next  Sunday  after  the  purchase,  and  asked  him  about  his  bargain ;  he  told 
him  the  land  was  in  dispute,  and  went  with  him  to  examine  it  Walker 
showed  Probart  the  line  of  Cedar  Hall  tract,  and  told  him  that  Hays's  grant 
only  covered  the  east  part  of  his  claim,  about  sixtynsix  acres ;  that  the  west 
was  claimed  by  himself,  by  a  purchase  at  sheriff" 's  sale,  under  the  entry  of 
Bradshaw ;  that  they  went  over  it,  and  the  witness  showed  it  correctly  to 
him ;  that  the  quality  of  the  land  is  as  above  stated  by  the  surveyor ;  that 
he  knows  not  whether  ever  Fisher  took  possession  of  it  or  not ;  that  no 
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person  has  cultivated  the  land  since  that  time,  and  the  house  has  gener- 
ally been  unoccupied,  except  occasionally  for  a  short  time  by  transient 
persons. 

The  answer  says  defendant  was  not  well  acquainted  with  said  tract  of  land, 
in  consequence  of  which  he  declined  making  any  representations  about  it 
If  by  this  is  meant  he  did  not  know  the  western  boundary  of  Cedar  Hall 
tract,  as  covered  by  Hays's  grant  under  which  he  claims,  it  is  contradicted 
by  Walker's  testimony ;  for  he  showed  it  to  him  correctly.  If  he  means 
he  did  not  know  the  western  boundary,  as  claimed  by  him,  according  to 
the  courses  in  the  deed  to  Fisher,  or  the  paper  writing,  which  is  the 
same,  it  is  contradicted  by  the  same  testimony  of  Walker ;  for  he  [78] 
showed  and  particularly  informed  him  of  his  own  claim  to  the  land  be- 
tween these  two  lines.  That  he  declined  making  any  representations  about 
it,  is  contradicted  by  the  testimony  of  Smith,  who  says  that  he  claimed  the 
rising  ground,  sixty  or  seventy  yards  from  the  road,  some  distance  to  the 
west  of  his  boundaries  of  his  land  ;  that  he  claimed  the  land  to  the  south 
of  this  rising  ground,  and  that  his  line  ran  nearly  as  the  road  ran  ;  that  his 
land  included  Walker's  stable.  All  which  by  the  testimony  were  misrep- 
resentations, and  material  ones,  for  they  claimed,  for  Cedar  Hall  tract,  not 
only  land  that  did  not  belong  to  it,  but  land  of  a  good  quality ;  which, 
taking  into  view  the  balance  of  the  land,  or  eastern  part,  might  well  be 
considered  as  the  principal  inducement  to  the  contract  on  the  part  of  the 
complainant  Since  the  defendant  thought  proper  to  make  representations, 
he  was  bound  to  represent  the  truth  as  far  as  he  knew  it ;  the  testimony 
shows  that  this  has  not  been  done.  The  testimony  of  Walker  goes  a  great 
way  towards  showing  a  wilful  suppression  of  the  truth  in  either  of  these 
cases.  Equity  says  the  contract  ought  to  be  rescinded.  Decree  the  con- 
tract to  be  rescinded,  the  deed  to  be  delivered  up  to  be  cancelled,  the 
money  paid  to  be  refunded  with  interest,  and  referred  to  the  master  to 
report  the  sum,  &c 

NaBhTille.    March  Tenn,  1818. 
JOHN  NEWNAN  v.  THOMAS  AND  MONTGOMERY  STUART. 

A  court  of  eqnity  will  not  give  relief  agaimt  a  jadgment  at  law  where  the  party  has  had  a 

fiiU  and  fair  opportunity  of  defence  there.    [Ace.  Tarney  v.  Yonng,  2  Tenn.  266,  and  caam 

cited.] 
Thus,  if  a  judgment  be  recovered  against  an  administrator  de  bonit  prqpriU,  when  he  might 

have  prevented  it  by  doe  pleading,  equity  cannot  relieve,  though  the  error  appear  on  the 

face  of  the  record. 
Bnt,  where  the  jadgment  is  procured  by  art,  frand,  or  contrivance  of  the  opposite  party,  or  in 

violation  of  an  agreement  entered  into  between  the  parties,  or  where,  when  the  jadgment 

is  properly  obtained,  it  is  sought  to  be  enforced  so  as  to  have  an  effect  different  {torn  that 

stipulated,  equity  will  relieve. 
As,  for  example,  when  judgment  has  been  taken  against  an  administrator  so  as  to  hold  him 

liable  de  boiUtpropriUf  in  violation  of  an  agreement 
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Roane  aiid  Whtts,  JJ.  —  Delivered  by  Roane,  J.  — -  Two  attachments 
were  sued  out  in  Washington  county  against  Hugh  Newnan,  —  one  in  the 
name  of  the  defendant,  Thomas  Stuart,  the  other  in  the  name  of  Mont- 
gomery Stuart.  The  complainant  was  [79]  summoned  as  a  garnishee  in 
both  suits.  He  (as  appears  by  the  record)  admitted  on  oath  that  he  had 
in  his  hands  of  the  estate  of  Hugh  Newnan  $  .    Judgment  by  de- 

&ult  was  entered  against  H.  Newnan,  and  the  suits  stayed  nine  months, 
agreeably  to  the  provisions  of  the  Act  of  Assembly.  Before  final  judg- 
ment H.  Newnan  died.  Administration  of  his  estate  was  granted  in  North 
Carolina,  and  the  complainant  administered  in  this  State.  Writs  of  scire 
facials  in  both  suits  were  sued  out,  and  made  known  to  him  as  administra- 
tor, to  show  cause,  &c  He  made  no  defence  or  appearance,  and  judgment 
was  entered  against  him  as  administrator  of  Hugh,  to  be  levied  of  the 
goods  and  chattels  of  the  deceased  in  his  hands  to  be  administered ;  and  if 
there  were  no  goods  and  chattels,  then  the  proper  goods  and  chattels  of  him 
the  said  John  Newnan.  Scire  facicLs  issued  on  both  these  judgments,  and 
were  made  known  to  the  complainant.  He  made  no  defence,  and  judg- 
ments were  entered  against  him,  to  be  levied  de  bonis  propriis.  To  set  aside 
this  judgment  in  the  name  of  Montgomery  Stuart,  the  complainant  filed 
this  bill,  in  which  he  alleges,  that,  at  the  court  in  August,  1807,  an  agree- 
ment was  made :  That,  for  the  purpose  of  enabling  the  Stuarts  to  recover 
judgment  against  Hugh  Newnan  on  the  attachments,  it  was  agreed  be- 
tween this  complainant  and  Thomas  Stuart  that  he,  the  complainant,  should 
admit  assets  in  his  hands  to  some  amount,  but  that  he  should  not  be  liablie 
to  pay  them  out  of  his  own  estate.'  That  this  agreement  was  made  be- 
tween himself  and  Thomas  Stuart  (who  had  been  a  partner  and  acted  as 
agent  for  his  brother  Montgomery)  and  John  Kennedy,  who  was  attorney 
for  both,  and  was  intended  to  embrace  both  suits,  the  complainant  at  that 
time  believing  there  was  but  one  ;  and  that  he,  lulled  to  security  by  this 
agreement,  made  no  defence  at  any  subsequent  period.  That  at  the  time 
he,  as  garni^ihee,  admitted  he  had  of  the  property  of  Hugh  Newnan  in  his 
[80]  hands,  there  was  no  other,  except  on  a  final  settlement  of  the  estate 
of  A.  Newnan,  deceased,  he  should  be  found  as  executor  to  have  something 
in  his  hands  to  be  paid  to  said  Hugh,  a  legatee ;  and  avers  that,  on  an  ad- 
justment and  calculation  of  the  amount  of  that  estate,  and  the  sums  paid 
to  creditors  and  to  H.  Newnan  as  legatee,  nothing  then  remained  in  his 
hands,  nor  since  that  time  have  any  assets  of  his  father  Anthony's  estate 
oome  to  his  hands,  or  any  of  the  assets  of  H.  Newnan  deceased,  liable  to 
the  judgments. 

Complainant  also  insists  that  the  claims  on  which  the  attachments  issued 
were  partnership  accounts,  and  each  of  the  Stuarts  interested  in  both,  and 
recovered  judgment  against  H.  Newnan's  estate  for  more  than  was  justly 
due.     Frays  that  the  judgment  obtained  against  him  by  Montgomery 
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Staart  may  be  perpetually  enjoined ;  that  an  account  be  taken  for  assets, 
and  for  general  relief. 

Thomas  Stuart,  in  his  answer,  admits  an  agreement  was  made  bet^uB 
himself  and  complainant  at  court  in  August,  1807,  which  was  aftenrarda 
drawn  up  by  the  complainant's  attorney  and  signed  by  him  (Thomas). 
That  the  debt  for  which  his  brother  Montgomery  sued  was  not  a  partner- 
ship debt,  nor  had  he  any  interest  therein,  but  believes  that  it  was  just. 
That  he  was  not  authorized  by  his  brother  to  make  any  agreement  for  him, 
nor  did  he  ever  pretend  or  insinuate  that  he  had  any  such  authority. 
Alleges  that  the  complainant,  as  executor  of  A.  Newnan,  deceased,  had  in 
his  hands  sufficient  to  satisfy  both  debts  at  the  time  of  the  garnishment, 
and  that  he  afterwards  made  a  disposition  of  part  thereof  contrary  to  law 
and  to  his  agreement. 

Montgomery  Stuart  answers  that  the  debt  due  by  Hugh  Newnan  was 
just,  and  due  to  himself  alone,  for  moneys  advanced  to  Patton  &  Irwin 
and  to  Chaires  at  the  request  of  H.  Newnan.  Denies  that  he  ever  author- 
ized Thomas  Stuart,  or  any  other  person,  to  make  [81]  any  agreement 
for  him  respecting  his  suit  as  stated  in  the  bill ;  nor  did  he  know  or  hear 
any  thing  of  the  agreement  between  the  complainant  and  Thomas  Stuart 
till  long  after  it  bears  date.  That  he  pursued,  as  he  believes,  the  means 
pointed  out  by  law  to  recover  his  just  debt ;  and  the  complainant  having 
an  opportunity  to  defend  himself  at  law,  this  court  ought  not  to  interfere, 
and  take  from  him  the  benefit  of  his  judgment.  Insists  that  there  are 
assets  in  complainant's  hands  to  satisfy  his  judgment  if  properly  adminis- 
tered. 

To  these  answers  there  are  replications. 

A  court  of  equity  will  not  give  relief  against  a  judgment  at  law  where 
the  party  has  had  a  full  and  faXr  opportunity  of  defence  there,  but  if  he 
has  been  prevented  from  making  that  defence  by  circumstances  which  by 
due  diligence  he  could  not  have  controlled,  he  may  in  some  cases  have 
relief  in  this  court  He  may  also,  and  ought  to,  have  relief  where  the 
judgment  was  procured  by  the  art,  fraud,  or  contrivance  of  the  opposite 
party,  or  in  violation  of  an  agreement  entered  into  between  the  parties,  or 
if,  when  a  judgment  be  obtained,  it  is  attempted  to  be  enforced  so  as  to 
have  an  effect  different  from  that  stipulated ;  but,  in  the  latter  cases,  the 
proof  and  extent  of  the  agreement  ought  satisfiictorily  to  appear. 

From  the  depositions  in  this  cause,  it  appears  that^  at  the  return  of  the 
attachments  against  IL  Newnan,  the  complainant,  who  was  summoned  as 
garnishee  in  both,  appeared  and  employed  6.  Duffield  as  his  counsel ;  he 
made  a  motion  to  court  to  quash  the  attachments,  and  while  he  was 
addressing  the  Court  on  that  motion,  the  complainant,  Thomas  Stuart,  and 
Mr.  Kennedy,  who  was  counsel  for  both  plaintiffs,  had  a  conversation, 
in  which  the  complainant  insisted  that  he  would  not  make  any  admission 
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of  having  any  thing  in  his  hands  so  as  to  subject  himself  to  pay  out  of  his 
own  estate ;  that  the  estate  of  Anthony  Newnan,  his  father,  was  not  settled, 
and  he  could  not  tell  whether  [82]  he,  as  executor,  owed  any  thing  to  H. 
Newnan  as  legatee  or  not. 

They  disclaimed  any  desire  to  subject  him  to  the  payment  out  of  his 
own  funds,  and  only  wanted  such  an  acknowledgment  as  would  enable 
them  to  proceed  and  procure  a  judgment  against  Hugh  Newnan.  The 
complainant,  assenting  to  this,  took  a  few  dollars  from  his  pocket,  and  said 
he  was  willing  to  admit  that  sum  to  be  due  to  H.  Newnan  if  it  would  do 
them  any  good.  Mr.  Kennedy  then  inquired  whether  or  no  'there  were 
not  lands  of  Anthony  Newnan  directed  to  be  sold  by  his  executors,  and,  if 
the  sale  was  effected,  whether  he  would  not  then  have  sufficient  to  dis- 
charge the  demands ;  he  replied  he  supposed  there  would.  On  this  admis- 
sion, the  complainant's  counsel  endeavored  to  have  the  agreement  before 
made  entered  of  record ;  but,  some  objection  having  been  made,  it  was  not 
done.  The  counsel  for  the  complainant,  then  garnishee,  made  out  two 
copies  of  the  agreement,  —  one  to  be  signed  by  Thomas  Stuart,  the  other  by 
Montgomery  Stuart.  What  was  done  with  the  latter  copy  does  not  appear ; 
but,  in  January  following,  Thomas  Stuart  signed  the  agreement  as  follows : 
'*  Know  all  men  by  these  presents,  that  whereas  John  Newnan,  garnishee 
in  the  writ  of  attachment,  Thomas  Stuart  v.  Hugh  Newnan,  has  confessed 
judgment  at  August  sessions,  1807,  of  the  Court  of  Pleas  and  Quarter 
Sessions  of  Washington  county,  for  the  sum  of  $  in  consideration 

that  the  said  Thomas  Stuart  had  agreed  that  he  would  release  the  said  judg- 
ment if  sufficient  property  and  effects  of  the  said  Hugh  Newnan,  liable  by 
law  to  the  satisflAction  thereof,  should  not  come  into  the  hands  and  posses- 
sion of  the  said  John  Newnan  to  satisfy  the  same.  Now  I,  the  said 
Thomas  Stuart,  in  consideration  of  the  premises  in  the  event  aforesaid,  or 
in  case  the  said  Hugh  Newnan  shall  have  legally  transferred  or  made  over 
to  any  person  or  persons  whatever  his  property  or  right  thereto,  accruing 
by  [83]  his  father's  will,  so  that  the  same  shall  not  be  liable  in  the  hands 
of  said  John  Newnan  for  satisfaction  of  said  judgment,  do  hereby  covenant 
and  agree  with  the  said  John  Newnan,  his  heirs,  executors,  and  adminis- 
trators, to  release  to  him  or  them  the  aforesaid  judgment,  or  so  much 
thereof  as  there  shall  not  be  such  property  to  satisfy,  or  to  pay  to  the  said 
John  Newnan,  his  heirs,  &c.,  all  such  damages  as  may  be  sustained  by  any 
proceeding  on  said  judgment  contrary  to  the  true  intent  and  meaning  of 
these  presents ;  and  it  is  further  understood  that  the  said  John  Newnan,  in 
the  mean  time,  shall  make  no  illegal  disposition  of  the  estate  of  the  said 
Hugh  Newnan  to  defeat  the  said  judgment  or  any  part  thereof.  For  the 
true  performance  whereof,"  &c  (a  penalty  of  $2000  is  added,  and  it  is 
signed  and  sealed  by  Thomas  Stuart). 

By  this  covenant,  T.  Stuart  was  estopped  and  precluded  from  resorting 
to  the  complainant  for  satisfaction  of  the  judgment,  which  might  thereafter 
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be  rendered  in  his  suit  against  H.  Newnan,  unless  in  conformity  with  tbe 
terms  of  the  agreement.  But  the  principal  inquiry  in  this  suit  is,  whether 
the  agreement  shall  have  any  effect  on  the  suit  commenced  by  Montgomery 
Stuart.  We  believe  that,  in  equity,  this  judgment  ought  only  to  be  paid 
out  of  the  estate  of  Hugh  Newnan,  deceased.  Montgomery  had  been  en- 
gaged in  a  mercantile  partnership  with  his  brother  Thomas  for  several 
years,  during  which  time  the  debt  was  contracted  for  which  Thomas  had 
sued.  They  were  also  in  partnership  at  Ashville,  at  least  ostensibly  (not- 
withstanding the  private  agreement  alleged  to  exist  as  to  Montgomer/s 
sole  responsibility  at  that  place),  and  during  that  period  the  debt  was  con- 
tracted, for  which  Montgomery  commenced  his  suit  If  we  add  to  this 
that  J.  Newnan,  the  garnishee,  was  only  called  on  to  declare  a  single  fact, 
equally  applicable  to  both  suits,  —  the  attorney  who  conducted  both,  taking 
an  active  part  in  the  agreement,  the  [84]  admission  of  assets  was  entered 
in  both  suits,  and  but  for  that  admission  thus  procured,  Montgomery  coald 
not  have  proceeded  in  his  suit,  —  the  agreement  ought  now  to  be  con- 
sidered as  equally  applicable  to  both. 

Where  was  the  then  object  the  parties  had  in  view  at  that  time?  Such 
an  admission  of  assets  in  the  hands  of  the  executor,  payable  to  H.  Newnan, 
as  would  enable  Thomas  and  Montgomery  Stuart  to  proceed  in  their  respec- 
tive suits  and  obtain  judgment  To  secure  those  assets  (if  any)  in  the 
hands  of  the  executor  so  as  to  be  liable  to  satisfy  the  judgments  when  ob- 
tained, and  a  security  to  the  executor  (garnishee)  from  liability  out  of  his 
own  estate.  The  estate  of  Anthony  Newnan  was  not  then  settled.  It  was 
not  known  what  sum,  if  any,  was  due  to  H.  Newnan ;  there  was  a  prospect 
that  further  assets  wonld  thereafter  come  to  the  hands  of  the  executor  for 
distribution,  but  that  prospect  might  never  be  realized.  If  any  assets  were 
then  in  his  htods  or  should  afterwards  be  received,  he  was  bound  to  make 
no  disposition  of  them  calculated  to  defeat  the  satisfaction  of  the  judgment 

It  was  not  known  but  that  H.  Newnan  might  have  sold  and  transferred 
his  interest  in  the  distributive  share.  Such  an  event  was  also  provided 
against.  In  short,  the  objects  the  parties  had  in  view  were  to  secure,  in 
the  hands  of  the  present  complainant,  such  assets  as  he  had  or  might  there- 
after have,  and,  if  none  or  not  sufficient,  to  secure  his  own  estate  from  ail 
responsibility. 

Hugh  Newnan  died  before  judgment ;  the  present  complainant  adminis- 
tered ;  the  suit  was  revived  against  him.  As  administrator  he  might  ha^e 
defended  the  suit ;  there  was  nothing  in  the  agreement  to  prevent  it ;  and, 
after  such  negligence  and  inattention  aa  appears  from  his  own  showing  in 
his  bill,  this  court,  as  a  court  of  equity,  will  not  set  aside  judgments  fairly 
obtained,  nor  hear  allegations  that  too  much  has  been  recovered  on  those 
suits.  Nor  will  a  court  of  equity  act  as  a  [85]  court  of  errors  to  set  aside 
judgments  for  error  in  law  arising  on  the  face  of  tbe  record. 

But  it  is  insisted  that  when  the  set.  fa,  was  made  known  to  the  present 
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compbdnant  to  charge  him  cfe  bonis  propriu^  he  ought  to  have  defended 
himself  at  law,  and  having  failed  to  do  so,  this  court  ought  not  to  relieve 
him.  It  is  true  there  was  great  negligence,  for  which  it  is  difficult  to 
account  in  any  other  way  than  that  he,  relying  on  the  agreement  that  his 
own  property  should  be  released  from  all  liability,  was  thereby  lulled  into 
security  by  a  reliance  on  the  good  faith  of  the  parties  to  the  contract.  It 
IB  on  this  ground,  and  this  alone,  that  the  Court  can  interfere  and  compel 
the  parties  to  proceed  in  conformity  with  the  agreement 

Decree  that  the  defendant,  Montgomery  Stuart,  be  perpetually  enjoined 
from  proceeding  on  the  last  judgment  charging  the  complainant  de  bonis 
propriis.  And  that  the  complainant  pay  the  amount  to  the  defendant,  M. 
Stuart,  out  of  the  estate  of  the  deceased  which  was  in  bis  hands  at  the 
time  of  the  garnishment,  or  which  may  have  come  to  his  hands  thereafter, 
if  so  much  there  be ;  and  if  not,  then  as  much  as  he  then  had  or  now  has 
unadministeredf  and  that  it  be  referred  to  the  clerk  and  master  to  report  to 
next  court. 


KasliTille.   March  Term,  1818. 

JOHN  MCDONALD  v.  ROBERT  HODGE. 

18.  a,  tfi^a,  112.] 

A  oontract  to  pay  the  amonnt  of  a  particalar  Bom  in  a  certain  article  at  a  fixed  price,  is  a 
property  contract,  and  the  measnre  of  damages  is  the  yalue  of  the  article  at  the  timd  it 
ought  to  have  been  delivered.  [Ace  Boren  v.  Cox,  Peck,  868;  Jones  «.  Harrison,  8  Hay. 
92,  and  cases  there  cited.] 

If  a  paper  not  read  as  eridence  be  delivered  to  the  jniy  in  open  court  by  the  plaintiff*B 
oonnsel,  without  objection,  it  is  too  late  to  complain  of  the  irregularity  after  yerdiot 

Hodge,  the  defendant  in  error,  brought  an  action  of  covenant  against 
ATDonald  in  the  County  Court  of  Lincoln,  which  was  afterwards  removed 
by  appeal  to  the  Circuit  Court ;  the  issue  was  on  a  plea  of  covenant  per- 
formed ;  jury  found  for  the  plaintiff  $188  damages. 

The  covenant  is  dated  21st  August,  1812,  and  is  [86]  signed  and  sealed 
by  both  parties  and  "  witnesseth  that  whereas  the  said  John  hath  advanced 
unto  the  said  Robert  $125  in  cash.  Now  it  is  understood  that  said  Robert 
is  hereby  bound  to  pay  the  said  John  the  amount  of  the  above  sum  in 
potash  at  the  price  of  $5  per  hundred,  with  all  reasonable  expenses  to  the 
Sauter  cave ;  the  potash  to  be  delivered  in  ninety  days." 

The  defendant's  counsel  contended  that  the  true  criterion  9f  damages  for 
a  breach  of  this  covenant  was  the  consideration  money,  $125  and  interest 
The  plaintiff  insisted  that  the  true  criterion  of  damages  was  the  value  of 
twenty-five  hundred  weight  of  potash  at  the  Sauter  cave  ninety  days  after 
the  date  of  the  covenant  with  interest  from  that  time.  Of  this  latter  opinion 
was  the  Court,  and  permitted  the  plaintiff  to  give  evidence  of  that  nature. 
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He  produced  one  witness,  who  deposed  that  early  in  Janaary,  1813,  he 
bought  potash  at  the  cave  for  $9  per  hundred,  but  did  not  know  what  it 
had  sold  for  before ;  heard  somebody  say  that  it  had  sold,  some  time  before 
his  arrival  at  the  cave,  at  $6,  but  neither  recollects  who  said  it,  nor  how 
long  before  his  arrival  it  should  have  been  sold  at  that  price.  The  judge 
charged  the  jury  that  the  true  criterion  of  damages  was  the  value  of  the 
article  at  the  time  when  it  ought  to  have  been  delivered ;  and,  to  enable 
them  to  arrive  at  that  criterion,  proof  of  the  value,  both  before  and  after, 
was  competent  evidence  to  be  left  to  them. 

Exceptions  were  taken  to  this  charge,  a  new  trial  prayed  and  refused, 
and  a  bill  of  exceptions  also  taken  to  that  refusal. 

The  criterion  of  damages  in  this  case  depends  on  a  correct  construction 
of  the  covenant,  and  in  making  that  construction  every  word  used  should 
be  considered  as  operative.  Why  say  that  the  value  of  the  potash  should 
be  $5  if  the  value  at  the  time  was  a  matter  of  no  consequence  in  case 
of  failure  ? 

[87]  The  manner  in  which  this  is  drawn  imports  that  something  more 
in  case  of  failure  was  intended  than  merely  after  the  expiration  of  ninety 
days  to  return  $125  which  had  been  advanced  in  cash,  and  that,  too,  with- 
out interest,  which  would  have  been  the  case  on  the  construction  contended 
for.  We  believe  the  construction  put  on  it  by  the  Circuit  Court  will  bet- 
ter comport  with  the  intention  of  the  parties  as  expressed  on  the  face  of 
the  instrument 

The  value  of  any  article  of  property  at  a  particular  day  is  frequently  a 
mere  matter  of  opinion  in  the  witnesses ;  and,  if  no  direct  testimony  is 
adduced  of  the  value  at  that  particular  day,  testimony  of  the  value  at  a 
period  not  far  distant  from  it,  either  before  or  after,  is  competent  testimony 
to  be  left  to  a  jury. 

Here  the  witness  gave  $9  per  hundred  for  potash  about  six  weeks  after 
the  time  of  delivery  stipulated  between  these  parties,  and  was  informed 
that  it  had  been  as  low  as  $6  some  time  before.  The  jury  valued  it  at 
about  $7,  and  we  cannot  say  that  they  were  not  authorized  to  draw  this 
conclusion.  Another  reason  for  a  new  trial  was  assigned :  that  the  tran- 
script of  the  record  from  the  County  Court  was  taken  by  the  jury  from 
their  box  into  their  room  on  retirement,  which  was  delivered  to  them  by 
the  plaintiff's  counsel  in  open  court ;  and  that  no  part  of  it  had  been  read 
in  evidence  to  them  except  the  pleadings.  By  a  law  of  this  State,  a  jury 
may  take  with  them  all  papers  read  in  evidence,  though  not  under  seal. 
The  record  here  does  not  exhibit  any  evidence  of  the  fact  that  the  jury 
took  the  transcript,  except  that  it  is  stated  to  have  been  delivered  to  them 
in  open  court.  If  the  defendant's  counsel  did  not  object  to  it  then,  he  ought 
not  afterwards  to  urge  it  as  a  reason  for  a  new  trial,  even  if  it  should  be 
deemed  irregular.  This  would  be  to  permit  him  to  wait  the  issue  of  the 
trial,  with  the  means  in  his  favor  of  setting  it  aside  against  him.  The 
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application  of  this  principle  [88]  to  the  present,  case  has  greater  force 
when  from  the  transcript  of  the  record  in  the  Ck>unt7  Court,  it  appears  that 
if  the  verdict  and  judgment  in  the  Ck>anty  CouiM  could  have  had  any  effect 
on  the  minds  of  the  jury,  it  must  have  been  in  favor  of  the  defendant,  the 
verdict  there  being  for  the  sum  which  he  now  contends  the  jury  in  the  Cir- 
cuit Court  ought  to  have  found.  Let  the  judgment  he  affirmed. 


Nashville.    March  Term  1818. 

JAMES   MCALEB  v.  JAMES  PEERY,  PETER  R.  BOOKER,  GIDEON 
BLACKBURN,  AND  ANDREW  THOMPSON. 

There  is  no  reason  why  he  who  barely  executes  a  power,  or  tmst,  should  be  liable,  unless  he 
had  a  benefit  thereby,  or  did  it  with  a  fraudulent  view  to  prejudice  others. 

The  bill  states  that  James  Feerj  gave  bond  to  the  complainant  for  the 
conveyance  of  400  acres  of  land  with  general  warranty,  for  which  he  paid 
$125,  and  gave  his  bond  for  $675,  to  be  paid  as  soon  as  the  deed  should 
be  made.  That  Peery  represented  his  title  to  be  unquestionable.  Granted 
to  Mr.  Armstrong  10,000  acres,  and  by  a  regular  chain  of  title  vested  in 
A.  Neil,  of  Baltimore.  That  he  had  not  got  a  deed  from  Neil,  but  only  a 
bond  for  a  title.  That  the  defendant,  Blackburn,  having  purchased  part 
of  the  land  claimed  by  Peery  under  Neil's  bond,  solicited  Neil  to  appoint 
him  and  Andrew  Thompson  agents  for  him  to  make  deeds  to  Peery  and 
the  purchasers  from  Peery.  He  gave  them  power  to  execute  such 
deeds  on  condition  they  would  become  sureties  for  the  money  due  by 
Peery  to  him.  It  is  stated  that  they  did  not  do  this,  and  also  that  the 
power  (which  is  exhibited)  only  authorized  them  to  make  quitclaim  deeds. 
But  they,  on  the  receipt  of  the  power  from  Neil,  addressed  a  letter  to  the 
purchasers  under  Peery,  therein  stating  that  they  were  ready  to  execute 
the  trust  and  make  deeds  on  receiving  well  authenticated  [89]  certificates 
of  the  bonds  from  Peery  to  them,  and  of  the  courses  of  the  land  to  be  con- 
veyed. The  complainant  believing  that  they  were  fully  authorized,  ac- 
cepted a  deed  from  them  with  general  warranty,  and  paid  $180  to  Peery 
in  part  discharge  of  his  bond.  The  complainant  states  that  the  land  con- 
veyed to  him  is  wholly  included  in  other  grants  which  will  hold  the  land. 
That  the  pretended  grant  of  10,000  to  M.  Armstrong  is  wholly  unavailing ; 
that  Neil  has  no  regular  chain  of  title  under  it,  nor  can  any  be  made  which 
will  be  effectual.  That  Peery  has  transferred  the  complainant's  bond  to 
Booker,  who  had  notice  of  all  these  circumstances.  That  Peery  is  wholly 
insolvent,  and  unable  to  make  any  compensation.  Prays  to  have  the  bond 
delivered  up  by  Booker  to  be  cancelled,  and  that  the  attorneys  of  Neil 
having  fraudulently  exceeded  their  powers  and  thereby  induced  him  to  pay 
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Peery  $130,  may  be  decreed  to  refund  it,  and  also  the  sum  which  he  had 
before  paid,  because,  as  he  says,  he  was  prevented  from  attempting  a  re- 
covery against  Peery  by  thdr  conduct  in  executing  the  deed. 

To  this  bill  G.  Blackburn  has  demurred,  on  the  ground  that  there  is  no 
equity  in  the  bill  to  enable  the  complainant  to  recover  as  against  him. 

From  the  allegations  in  this  bill  can  the  Court  make  any  decree  against 
the  defendant  Blackburn  ?  We  believe  none  can  be  made ;  though  the 
word  fraudulent  Is  applied  to  him,  yet  it  cannot  be  considered  as  forming 
any  specific  charge.  It  is  not  alleged  that  he  had  any  knowledge  or  sus- 
picion of  the  invalidity  of  NeiFs  title ;  the  expressions  in  the  power  of 
attorney  very  strongly  imply  that  security  had  been  given  to  Neil  for 
Peery's  debt,  at  least  they  would  be  responsible  if  they  accepted  the  bene- 
fit and  acted  under  it.  They  were  empowered  to  make  a  good  and  lawful 
deed  or  deeds  to  Peery  or  those  who  purchased  under  him.  Had  they  by 
this  power  made  a  quitclaim  [90]  deed  to  Peery,  and  Peery  again  con- 
veyed to  the  complainant,  would  he  have  been  in  any  better  situation  ? 
Certainly  he  would  not. 

All  parties  appear  to  have  been  mistaken  respecting  the  title,  and  there 
is  no  reason  why  he  who  barely  executed  a  trust  should  be  liable,  unless  he 
had  a  benefit  thereby,  or  did  it  with  a  fraudulent  view  to  prejudice  others, 
neither  of  which  appear  to  be  the  case  from  any  thing  stated  in  this  bilL 

The  demurrer  stittatnedy  and  the  KU  dismissed  as  to  Gideon  Blackbum. 


Kaahyjlle.    Mar6h  Term,  1818. 
GEORGE  MICHIE  v.  ALEX.  MULLIISTS  LESSEE. 

Where  there  is  no  previons  judgment  given  by  a  conrt  to  authorize  a  sale  for  taxes,  as  was 
the  case  under  the  Act  of  Congress  of  1708,  02,  every  circumstance  prescribed  by  the  act 
is  to  be  considered  as  a  guard  to  prevent  oppression,  and  a  condition  without  the  obeerv- 
ance  of  which  the  sale  will  not  be  good.  [Ace  Rulers  Leasee  v.  Parker,  Cooke,  865,  which 
see.] 

In  Error.  —  This  was  an  ejectment  brought  by  the  defendant  in  error  in 
the  Circuit  Court  of  Wilson  county. 

The  plaintiff  below  claimed  title  under  a  grant  to  Stockley  Donnelson, 
dated  18th  of  May,  1789,  and  a  deed  from  Donnelson  to  him,  dated  17th 
of  August,  1798.  The  defendant  below  claimed  to  be  under  a  deed  from 
the  collector  of  the  district  dated  in  February,  1804,  which  redtes  that  the 
direct  tax  became  due  and  payable  on  the  15th  of  October,  1799 ;  that  on 
the  24th  of  June,  1801,  he  exposed  the  land  to  public  sale,  having  pre- 
viously advertised  the  same  in  the  <'  Enoxville  Gazette,"  in  which  the  State 
laws  were  published,  also  in  the  ''  Tennessee  Gazette,''  and  in  six  public 
places  within  the  collection  district  more  than  sixty  days  before  the  day  of 
490 


^ 


« 

GEORGE  lOCHIE  V,  ALEX.  UTJLLIN'S  LESSEE.  91 ,  92 

sale,  the  taxes  having  heen  due  and  payable  one  year  and  upwards ;  and 
that  the  land  was  not  redeemed  within  two  years.  He,  defendant,  also  gave 
in  evidence  a  sworn  copy  of  the  assessment  book  for  assessment  district- 
No.  12,  being  the  same  as  collection  district  No.  8. 

ITAXX8  OF  OWmBS.  SITUATION.  QUAIVTITY.  YALUATIOIT. 

Don.  Stockley ....    Smith's  Fork 640  $480 

Don.  Stockley ....  Joming  J.  Sevier    •    .     .  7500  ,                     1500 

Don.  Stockley  ....  ...  640  640 

Don.  Stockley ....    Salt  Lick 1000  1000 

And  a  like  copy  of  collector's  list  of  collector's  district  No.  8,  — 

KAXB8  OF  OWHBBS.  8ITI7ATIOK.  QUAirriTT.  AK'T  OF  TAXES. 

Don.  Stockley ....  Salt  Lick 1000  $2  65 

Don.  Stockley ....  Smith's  Fork 640  1  27  2 

Don.  Stockley ....  Smith's  Fork 640  1  69  6 

Don.  Stockley  ....  Joining  J.  Sevier    .    ...  7500  3  97  5 

Also  a  copy  of  the  advertisement  for  the  sale,  dated  April  1,  1801 ;  the 
sale  to  be  made  on  the  24th  June.  To  which  is  subjoined  a  list  of  the 
lands  to  be  sold,  and  among  others,  — 

RSPVTBD  OWNBBS.  WATIBOOUB8B8.  ACBB8.  TAX. 

Stockley,  Don.     .    .    .    Salt.Lick  Greek ....     1,000 

Stockley,  Don.     .    .    .    Smith's  Fork 1,280 

Stockley,  Don.     .    .    .    Joining  J.  Sevier    .    .    .   75,000  $11  48  6 

On  this  evidence,  together  with  a  detailed  statement  of  the  practice 
pursued  in  the  supervisor's  office,  the  Court  instructed  the  jury  that  on 
these  facts,  if  true,  they  ought  to  find  a  verdict  for  the  plaintiff;  they  did  so. 
The  defendant's  counsel  excepted  to  the  charge,  and  now  assigns  it  for 
error. 

It  is  decided  by  the  Supreme  Court  of  the  United  States,  in  Parker  r. 
Rule's  Lessee,  that  the  thirteenth  section  [92]  of  the  Act  of  1798,  c.  92, 
is  dependent  upon  the  ninth  and  eleventh  sections  of  that  act,  and  presup« 
poses  that  all  is  done  which  those  sections  prescribe  ;  and  we  must  inquire 
what  that  is.  Under  this  act,  there  is  no  previous  judgment  given  by  a 
court  to  authorize  a  sale  for  taxes  as  is  rendered  in  this  State  previous  to 
a  sale  of  taxes ;  and  therefore  every  circumstance  prescribed  by  the  act  of 
congress  is  to  be  considered  as  a  guard  to  prevent  oppression ;  and  a  con- 
dition without  the  observance  of  which  the  sale  which  follows  will  not  be 
good.  Whaty  then,  do  all  these  sections  require?  The  eleventh  directs 
publication  in  four  gazettes  of  the  State  if  so  many  there  be,  containing 
copies  of  the  lists  made  out  by  the  assessors,  a  statement  of  the  amount  of 
taxes,  and  a  notification  to  pay  them.    And  after  the  lapse  of  one  year 
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the  collector  is  to  publish  in  six  public  places  in  the  district,  and  in  tyra 
gazettes  of  the  State.  The  latter,  of  course,  should  conform  to  the  lists, 
and  these  are  to  specify  the  quantity  of  the  land  and  the  name  of  Jam 
owner  or  occupant  if  known,  1798,  c.  87,  §  9  ;  that  is  to  say,  the  quantity 
of  each  tract.  To  sum  up  all,  there  should  appear  to  be  an  advertisement 
for  sixty  days  of  the  lists,  amount  of  taxes  and  notification  to  pay,  followed 
afterwards  by  an  advertisement,  specifying  the  land  to  be  sold  by  the 
quantity  in  each  tract  Here  the  land  is  stated  in  the  list  to  be  640  acres, 
and  in  the  advertisement  to  be  1280 ;  so  that  the  owner  of  320  must  pay 
for  all  the  1280,  and  three-fourths  more  than  the  amount  of  taxes  due  on 
his  tract  Here  was  no  publication  of  the  lists,  amount  of  taxes,  or  demand 
of  payment  at  all ;  nor  any  specification  of  the  lands  to  be  sold. 

Those  material  circumstances  have  been  omitted,  and  the  sale  cannot  be 
good. 

The  provisions  of  the  ninth  and  eleventh  sections  are  intended  to  pro- 
cure payment  from  the  personal  estate  if  possible,  and  when  these  fail  of 
their  effect,  and  not  before,  is  resort  to  be  had  to  the  real  estate,  and  they 
[93]  apply  equally  to  all  descriptions  of  persons  who  owe  the  taxes.  9 
Cranch,  70.  Affirm  the  judgment. 


HashYille.   March  Tenxi,  1818. 
F.  STUMP  V.  WILLIAM  HUGHES. 

The  handwriting  of  an  attesting  witness  may  be  proved,  either  when  he  is  dead,  or  resides 
beyond  the  limits  of  the  State,  or  is  to  remain  there  on  business  until  after  the  trial.  [Over- 
ruling Shepherd  v.  Goss,  1  Tenn.  487.  And  see  Aco.  Crockett  v.  Crockett,  Meigs,  M, 
citing  this  case.    Barrel  v.  Ward,  2  Sn.  610;  Den  v.  Mayfield,  6  Hay.  121.] 

BoANB  and  Haywood,  JJ.  —  Hughes  hroaght  suit  against  Stump  in 
the  Circuit  Court  of  Davidson.  The  declaration  states,  that,  in  considera- 
tion of  $300  to  be  paid  bj  Joseph  Bobjack  to  Elijah  Robertson,  now 
deceased,  they  and  each  of  them  agreed,  and  put  their  agreement  on  their 
part  into  writing,  and  subscribed  it  with  their  names  respectively,  on  the 
12th  of  December,  1787  ;  that  Elijah^Bobertson  should  make  a  deed  in  fee 
to  Bobjack,  his  heirs  and  assigns,  for  1000  acres  of  land  within  fifteen  miles 
of  Gen.  Green's  survey,  to  be  as  good,  &c  Avers  performance  on  the  part 
of  Bobjack,  and  that  the  written  agreement  was  assigned  by  Bobjack  to 
the  plaintiff  Hughes,  and  delivered  to  him,  of  which  Stump  had  notice. 
Nevertheless  neither  of  them  had  made  the  deed  to  Bobjack  or  to  the 
plaintiff.  There  is  another  count  similar  to  this,  except  that  the  promise 
to  make  the  deed  is  by  Stump,  in  consideration  of  $800  to  be  paid  to 
Robertson. 

The  defendant  Stump  pleaded  nan^saumpsit  and  the  statute  of  limita- 
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tions,  on  wbich  issue  was  joined.    The  jury  found  the  issues  for  the  plain- 
tiff, and  assessed  $600  damages. 

The  errors  assigned  are:  1st.  That  the  Court  permitted  the  written 
agreement  without  legal  proof  of  its  execution.  2dly.  A  refusal  to  grant 
a  new  trial. 

There  appears  to  be  two  subscribing  witnesses  to  the  written  agreement^ 
Daniel  Rowan  and  R.  Jones,  [94]  neither  of  whom  was  produced  on  the 
trial.  Thomas  Hickman  proved  the  handwriting  of  Daniel  Rowan,  one  of 
the  subscribing  witnesses,  and  that  he  was  reported  to  be  dead.  That  about 
the  year  1787,  he  knew  a  man  in  this  county  of  the  name  of  Jones,  who, 
he  understood,  lived  somewhere  over  the  Mississippi,  and  had  been  here 
for  a  short  time  once  or  twice  afterwards.  On  this  evidence,  the  Court 
permitted  the  plidntiff  to  prove  an  acknowledgment  by  the  defendant 
Thomas  Smith  deposed  that  the  paper  in  question  was  deposited  with  him 
in  December,  1787,  for  safe-keeping  by  Bobjack ;  that  then  it  called  for 
1000  acres  of  land ;  that  witness  returned  it  to  Bobjack  in  June  next 
thereafter,  who  went  to  North  Carolina,  and  stayed  two  or  three  years ;  and, 
on  his  return,  againr  deposited  the  paper  with  the  witness,  and  went  to 
North  Carolina.  Robertson  died  shortly  after.  Bobjack  then  sent  witness 
a  power  of  attorney  to  act  for  him,  and  in  a  short  time  informed  the 
defendant  of  his  power  to  get  the  land  or  its  value.  The  defendant  said 
he  was  Robertson's  security  to  convey  1000  acres  of  the  land  on  Duck 
River  to  Bobjack.  That  he  wished  him  to  sue  Robertson's  executors,  as 
the  estate  was  much  involved.  About  that  period,  witness  frequently  heard 
the  defendant  say  he  was  security  for  Robertson  to  Bobjack  for  1000  acres 
of  land,  and  was  afraid  he  should  be  obliged  to  pay  it,  but  the  paper  itself 
was  not  presented  to  the  defendant.  This  witness  also  proved  the  assign- 
ment from  Bobjack  to  the  plaintiff.  The  plaintiff's  counsel  then  offered 
to  read  the  paper  to  the  jury,  to  which  the  defendant's  counsel  objected, 
because  the  execution  was  not  sufficiently  proved,  and  because  the  writing 
had  the  appearance  of  having  been  altered.  The  Court  overruled  the 
objection,  and  permitted  the  paper  to  be  read  in  evidence. 

Alexander  Smith  deposed  that  Bobjack  told  him  he  had  bought  800  acres 
of  land  from  Robertson,  [95]  a  few  days  or  a  few  weeks  afterwards,  he 
told  him  he  had  bought  200  acres  more,  and  that  for  the  whole  quantity 
he  was  to  give  a  mare,  a  rifle,  and  some  cash. 

R.  Weakley,  a  witness,  deposed  that  in  1787,  land  of  the  description 
in  the  writing  would  sell  from  twelve  and  a  half  to  twenty-five  cents  per 
acre,  the  most  common  price  was  from  eighteen  to  twenty  cents. 

T.  Hickman  thought  it  at  that  time  worth  from  twenty  to  twenty-five 
cents  per  acre.  Both  these  witnesses  thought  the  paper  writing  was 
altered,  and  the  word  '^  Ten,"  inserted  with  ink  different  from  the  rest  of 
the  writing. 

Thomas  Harney  deposed  that,  about  a  year  before  this  suit  was  com- 
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menoed,  he  called  on  the  defendant,  at  the  plaintiff's  request,  with  the 
paper  writing,  which  he  showed  to  the  defendant,  and  requested  a  convey- 
ance of  the  land. 

The  defendant  said  that,  when  that  paper  was  executed,  it  was  onlj  fo* 
800  acres,  that  he  did  not  sign  it  for  1000 ;  that  there  had  heen  an  alua- 
tion  in  it,  and  he  would  not  pay  it ;  that  it  could  not  be  recovered,  and  he 
was  sorry  for  the  young  men. 

On  this  evidence,  the  Court  charged  the  jury  that  if  they  believed  the 
paper  writing  to  have  been  signed  by  the  defendant,  and  that  there  was  a 
subsequent  alteration  by  inserting  the  word  "  Ten,"  such  alteration  would 
destroy  the  legal  remedy ;  also  that,  as  the  defendant  had  declared  on  a 
promise  to  convey  1000  acres  of  land,  an  acknowledgment  of  a  promise  to 
convey  800  acres  did  not  support  the  issue,  or  take  the  case  out  of  the 
statute  of  limitations. 

After  verdict,  a  new  trial  was  prayed  because  the  Court  permitted  the 
paper  in  question  to  go  to  the  jury,  and  because  the  verdict  was  (alleged 
to  be)  against  law  and  evidence,  contrary  to  the  charge  of  the  Court,  and 
because  the  damages  were  excessive. 

[96]  The  plaintiff  released  $120.  The  Court  refused  to  grant  a  new 
trial,  and  gave  judgment  for  $480,  the  residue  of  the  damages  assessed. 

The  first  question  is  concerning  the  proof  of  the  writing  declared  on. 

The  handwriting  of  the  dead  witness,  and  the  thirty  years'  absence  of 
the  other,  without  proof  of  his  handwriting,  will  do  with  the  additional 
proof  of  an  admission  of  execution  by  the  defendant. 

The  objection  is  founded  upon  the  practice  of  this  State,  as  stated  in 
1  Tenn.  487.  Peake's  Evidence,  104,  and  the  cases  there  referred  to  as 
having  occurred  in  England,  New  York,  and  other  Atlantic  States,  show 
that  if  one  be  dead,  and  the  other  be  proven  to  have  been  absent  in 
another  country,  proof  of  the  handwriting  of  him  that  is  dead  shall  be 
deemed  sufficient.  The  practice  of  this  State  should  now  be  changed.  It 
is  rapidly  becoming  a  commercial  State.  Our  merchants  and  planters 
deal  in  Orleans ;  and  the  faimer  in  Baltimore,  New  York,  and  Philadel- 
phia. To  send  notes  and  bonds  abroad,  to  be  proved  and  annexed  to 
depositions  and  returned,  will  expose  them  to  much  danger  of  being  lost. 
And  where  the  debt  is  not  large,  the  expense  of  procuring  the  deposition 
will  frequently  exhaust  it  The  witness  when  called  on  may  absent  him- 
self. There  must  then  be  incurred  fresh  expense  and  trouble ;  and  this 
may  be  often  repeated.  The  delay  which  this  practice  unavoidably 
occasions  is  intolerable.  It  is  better  to  let  the  handwriting  of  the  dead 
witness  be  proved,  and  to  deem  it  sufficient,  especially  if  fortified  with 
proof  of  the  obligor's  handwriting,  or  of  his  confession  that  he  signed  it. 
Here  is  the  latter  proof.  Stump  owned  that  the  paper  was  executed  by 
him  for  800  acres;  but  that  it  was  afterwards  altered  to  1000.  This 
addition  to  his  admission  b  repelled  by  his  former  acknowledgments  to 
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Smith  that  he  was  surety  for  Robertson  for  1000  acres.  His  [97]  sub- 
sequent declarations  upon  this  point  cannot  do  away  his  former.  The  whole 
testimony,  taken  together,  proves  that  he  executed  for  1000  acres.  There- 
fore the  execution  is  well  proved.  And  the  debt  being  admitted  to  be 
unsatisfied,  within  one  year  before  the  commencement  of  the  action,  takes 
the  case  out  of  the  act  of  limitations.  For,  upon  such  admission,  the  law 
will  imply  a  promise  to  pay ;  although  he  says  he  will  not  pay  the  whole,  or 
even  if  he  says  he  will  not  any  part  for  a  reason  which  only  extends  to 
part,  if  that  be  not  a  good  reason  for  his  denial  as  to  any  part,  as  here, 
being  refuted  by  his  former  admissions. 

The  Circuit  Court  acted  correctly  in  refusing  a  new  trial ;  for  there  is 
not  a  wrong  verdict  found  in  pursuance  of  a  wrong  direction  of  the  judge, 
nor  a  finding  against  law  contrary  to  his  directions,  and  also  against  the 
justice  of  the  case.  But  they  have  found  agreeably  to  his  charge,  and  to 
the  law,  and  to  the  justice  of  the  case,  after  exercising  their  judgment 
upon  the  evidence  submitted  to  their  deliberations ;  which  leading  to  two 
different  results,  they  have  fixed  upon  that  one  which,  if  they  did  believe, 
he  directed  them  to  find  as  they  have  done. 

The  proof  would  bo  sufficient  if  the  handwritings  of  both  witnesses 
were  proved  without  proving  the  handwriting  of  the  obligor.  B.  &  F. 
860,  362 ;  East,  183.  The  handwriting  of  an  instrumentary  witness  may 
be  proved  either  when  he  is  dead,  or  resides  beyond  the  limits  of  the  State, 
or  is  to  remain  there  on  business  until  after  the  trial. 

Affirm  the  Judgment. 


Nashville.   March  Term,  1818.     ^ 
MATTHEW  BARROW  v.  ABSALOM  FAGE. 

There  is  a  law  fonnded  in  extreme  and  invincible  public  necessity,  which  justifies  a  militaiy 
officer,  in  promoting  the  public  welfare,  to  use  and  even  destroy  private  property,  without 
any  precedent  legal  ceremonies.    [Ace.  Merritt  v.  M.  &  A.  of  Nashville,  6  Cold.  96.] 

In  all  other  cases,  under  the  bill  of  rights,  impressments  of  property  can  only  be  made  when 
the  legislature  have  authorized  them  by  law.  [See  Yost  o.  Stout,  4  Cold.  206 ;  Witherspoon 
V.  Woody,  icL  606;  Mitchell  v.  Harmon,  18  How.  129.] 

Therefore  it  is  no  defence  to  an  action  for  taking  and  canning  away  the  plaintiff^s  com  and 
fodder,  that  it  was  done  under  an  order  of  a  general  of  militia  to  fhmish  a  quantity  of 
com  and  forage  by  pressing,  which  order  could  not  be  complied  with  otherwise  than  by 
seizing  the  property  in  question. 

jB»  Error.  —  Fage  sued  Barrow  in  the  County  Court  of  Davidson,  in 
an  action  of  trespass  quare  clausum  fregit  for  [98]  treading  down  his 
grass,  throwing  down  his  fences,  and  taking  and  carrying  away  fodder,  and 
com,  &c 

To  the  declaration,  the  defendant  pleaded,  1st  Not  guilty;  2d.  Not 
guilty  of  entering  with  force  and  arms,  treading  down  the  grass,  and 
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throwing  down  the  fences.  On  these  pleas  issue  was  joined.  The  third 
and  fourth  pleas  state,  in  substance,  that,  at  the  time  of  the  supposed  tres- 
pass, a  division  of  Tennessee  militia  in  the  service  of  the  United  States 
were  stationed  near  the  close  aforesaid,  under  command  of  Major-Genersl 
Carroll,  in  great  need  of  forage  and  corn,  and  that  the  defendant,  being 
forage-master  to  said  division,  was  ordered  by  the  general  to  furnish  a 
quantity  of  corn  and  forage  by  pressing  if  it  could  not  otherwise  be  had. 
Pursuant  to  this  order,  not  being  otherwise  able  to  comply  therewith,  he 
was  compelled  by  necessity  to  press,  for  the  use  of  the  division,  five  hun- 
dred pounds  of  fodder  and  twenty  barrels  of  com,  and  tendered  to  the  said 
Page  a  certificate  stating  the  amount  and  value ;  which  is  the  same  tres- 
pass, &C.  The  plaintiff  demurred  to  these  pleas ;  the  demurrer  was  over- 
ruled in  the  County  Court,  and  the  issues  found  for  the  defendant.  On  an 
appeal  to  the  Circuit  Court,  the  demurrer  was  sustained.  The  jury  found 
the  defendant  guilty  on  the  first  plea,  and  assessed  damages  to  $20.37^; 
and  on  the  second  not  guilty.  The  only  error  assigned  here  is  that  the 
Circuit  Court  sustained  the  demurrer. 

All  other  parts  of  the  trespass  charged  in  the  plaintiff's  declaration  are 
negatived  by  the  verdict,  except  that  of  taking  the  com  and  fodder,  men- 
tioned in  the  third  and  fourth  pleas ;  upon  which  the  plaintiff  demurred, 
and  thereby  is  presented  to  the  Court  for  determination,  this  question, 
whether,  under  the  circumstances  stated  in  the  plea,  the  defendant  was 
justified  in  making  the  impressment  he  did  ? 

There  is  a  law,  founded  in  extreme  and  invincible  public  necessity, 
which  justifies  the  ofiScer,  in  [99]  promoting  the  public  welfare,  to  use  and 
even  destroy  private  property  without  any  precedent  legal  ceremonies: 
such  as  demolition,  or  even  burning,  of  houses  to  render  an  attack  upon  an 
enemy  successffll,  or  to  defeat  his  attempts.  For  like  reasons  also  may  the 
ground  of  an  individual  be  occupied,  and  fortifications  be  erected  and  in- 
trenchments  be  made  in  it.  There  solus  populi  est  suprema  lex.  Com. 
Dig.  title  Trespass,  allow  sudi  cause  to  be  a  justification.  This  is  the  law 
in  extraordinary  cases.  In  all  other  cases  we  have  a  positive  and  a  funda- 
mental law.  It  is  contained  within  the  twenty-first  section  of  our  Bill  of 
Rights,  '^  No  man's  property  shall  be  taken,  or  applied  to  public  uses  with- 
out the  consent  of  his  representatives,  or  without  just  compensation  being 
made  therefor."  In  the  case  of  an  impressment  in  the  late  war,  caused  by 
a  British  officer  in  Canada,  the  injured  party  recovered  heavy  damages 
against  him,  though  he  endeavored  to  cover  himself  by  the  plea  of  neces- 
sity. In  the  English  law,  though  the  impressment  of  seamen  is  tolerated 
by  long  usage  till  deemed  a  part  of  the  common  law,  yet  there  are  no  in- 
stances of  legal  allowance  of  the  impressment  of  private  property,  nor  any 
conversion  of  it  to  public  uses,  but  by  a  previous  law  for  the  purpose  and 
the  intervention  of  a  jury.  This  clause  of  our  Constitution  means  that 
impressments  may  be  made  when  the  legislature  shall  be  of  opinion  that 
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ihe  public  necessity  requires  them.  And  when  they  have  authorized  them 
by  law,  under  such  regulations  to  prevent  abuse  and  the  oppression  of 
individuals  as  their  wisdom  may  invent  for  the  purpose,  they  alone  are 
the  judges  in  all  cases  contradistinguished  from  the  extreme  ones  just 
mentioned.  When  measures  of  so  much  inconvenience  shall  be  resorted 
to  it  is  not  left,  and  ought  not  to  be  left,  to  the  discretion  of  a  military 
officer.  For  if  the  general  may  judge  when  it  is  necessary,  and  put 
it  in  practice,  so  may  the  next  officer  in  command  at  another  post,  and 
those  of  still  [100]  inferior  grade  in  other  parts  of  the  country  where 
stationed,  until,  at  every  military  post,  this  despotic  measure  shall  be  re- 
sorted to,  without  any  rule  to  restrain  excesses,  or  to  prevent  oppression 
and  disproportioned  exactions.  And  can  any' state  of  despotism  be  con- 
ceived more  injurious  to  the  rights  of  the  citizen  ?  Can  he  be  free  who  is 
subjected  to  means  so  arbitary  ?  See  Strange,  646 ;  6  Ba.  Ab.  588 ;  cited 
from  Brooke's  Trespass,  pi.  213.  If  J.  S.  dig  up  the  land  of  J.  M.  to  raise 
a  bulwark  against  a  public  enemy,  &c.,  trespass  will  not  lie.  See  also  the 
removals  in  Dallas,  cited  in  the  university  case,  in  North  Carolina, — and 
see,  also  Yattel,  concerning  the  right  of  eminent  domain. 
Judgment  far  the  phifUiff  hehw. 


Nashville.   March  Term,  1818. 
CRUTCHER  AND  OTHERS  t;.  STUMP. 

An  action  for  the  breach  of  a  covenant  of  warranty  of  title  to  land,  cannot  be  snetained 
without  alleging  an  eviction.  [Ace.  Randolph  v.  Meek,  M.  &  T.  68, 61,  citing  thia  case. 
Stuart  v.  Nelson,  4  Hay.  200;  Allison  v.  Allison,  1  T.  16;  Tonng  t;.  Butler,  1  Head,  648, 
and  cases  cited.] 

In  BrroT.  —  Covenant  upon  a  warranty  of  lands  made  by  the  testator  in 
his  lifetime  to  the  plaintiff,  who  now  declares  upon  the  same,  and  states 
that  he,  the  testator,  at  the  time  he  made  said  warranty,  and  the  deed  con- 
taining the  same,  had  not  any  title  to  said  lands. 

And  after  a  very  laborious  argument  on  both  sides,  Roane  and  Hat- 
wood,  JJ.,  decided  that  an  eviction  must  be  alleged,  otherwise  this  action 
cannot  be  sustained.  And  they  relied  upon  Sannd.  181,  note  2 ;  B.  &  P. 
14;  3  Term  Rep.  584 ;  2  Johnston,  4;  7  Johnston,  258 ;  11  Johnston,  122  ; 
S  Mass.  548 ;  4  DalL  439. 

Thejttdgment  given  in  favor  of  Stump  reversed;  and  judgment  given  for 
the  defendants  on  the  demurrer. 
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NASHVILLE,    APRIL  TERM,  1818. 
PHILLIPS'S    LESSEE  v.  ROBERTSON. 

A  tenant  cannot,  without  restoring  the  possession,  oppose  the  claim  of  his  landlord.    [See 
B.  c.  4  Hay.  164.    Lane  v,  Osment,  9  Y.  90,  citing  this  case.] 

[101]  RoANE,  J.y  concurred  with  Haywood,  J.,  as  to  the  last  point 
in  the  cause  concerning  which  Whtte  and  Haywood  disagreed, — that 
the  tenant  could  not,  without  restoring  the  possession,  oppose  the  claim  of 
his  landlord ;  therefore  the  judgment  was  reversed,  and  the  cause  remanded, 
that  the  evidence  of  the  tenancy  be  received  as  proposed  to  be  given  by 
Phillips  on  the  trial. 


Nashville.    April  Term,  1818, 

TROUSDALE   AND    NICHOLS  t;.  THE   LESSEE    OF    CAMP- 
BELL AND  PHILIPS. 

In  ejectment,  neither  party  is  allowed  to  produce  the  warrant  of  survey  in  evidence  to  show 
priority  of  title,  or  to  affect  the  validity  of  his  adversary's  entiy  by  showing  that  it  bears 
an  earlier  date  than  the  warrant  on  which  it  was  founded. 

Per  Curiam,  Roane  and  Haywood,  JJ.  —  The  bill  of  exceptions 
states  that  the  defendants,  in  the  Circuit  Court  of  Wilson  county,  gave  in 
evidence  a  grant  from  the  State  of  North  Carolina,  dated  the  15th  of  Sep- 
tember, 1787,  to  one  of  the  defendants,  and  a  deed  from  him  to  the  other. 
The  grant  of  the  plaintiff  was  dated  the  28th  of  March,  1810,  and  ex- 
pressed on  its  face  to  be  founded  on  an  entry  made  the  23d  of  September, 
1785,  on  a  military  warrant,  No.  2420,  dated  the  dOth  of  September,  1785. 
The  plaintiff  offered  a  copy  of  this  entry  in  evidence.  The  defendant 
objected,  and,  in  support  of  the  objection,  offered  a  certified  copy  of  the 
warrant  of  a  date  subsequent  to  that  of  the  entry.  The  objection  was 
overruled  and  a  copy  of  the  entry  read.  The  defendant  then  offered  in 
evidence  a  copy  of  the  warrant  on  which  the  defendant's  grant  issued,  cer- 
tified by  the  register  of  West  [102]  Tennessee,  together  with  the  assign- 
ments indorsed  thereon.  The  warrant  is  No.  2420  for  640  acres'  of  land, 
issued  to  the  heirs  of  Donald  Gauler,  and  dated  the  SOth  of  September, 
1785.  On  the  back  is  indorsed  an  assignment  to  Thomas  Butcher  by  John 
Gauler  heir,  dated  the  Sd  of  October,  1785 ;  also  an  assignment  from 
Butcher  to  Thomas  Smith,  and  from  Smith  to  Martin  Armstrong :  the  two 
last  without  date.  Also,  he  offered  to  read  in  evidence  a  copy  of  another 
entry  made  on  the  same  warrant  by  Martin  Armstrong  and  Crutcher  for 
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other  lands,  dated  the  28th  of  February,  1786,  all  which  were  offered  with 
intent  to  prove  that  the  plaintiff's  grant  ought  not  to  relate  back  to  the 
date  of  the  entry  produced  by  him,  and  that  the  entry  had  been  virtually 
removed.  The  Court  refused  to  receive  the  offered  testimony.  To  this 
decision  and  opinion  of  the  Court,  the  defendant's  counsel  excepted.  There 
was  a  verdict  and  judgment  for  the  plaintiff,  which  the  defendant  now 
insists  ought  to  be  reversed. 

It  seems  as  if  the  prediction  of  a  late  learned  judge  of  this  court  ^  will 
ere  long  be  verified,  who  often  told  us  that,  by  going  back  to  the  entry,  we 
should  become  entangled  in  difficulties  not  easily  to  be  escaped  from  upon 
principle. 

After  going  back  to  the  entry,  we  are  now  required  to  go  back  to  the 
warrant,  and,  by  comparing  it  with  the  entry,  to  discover  that  the  latter 
was  made  after  the  former ;  and  indeed  the  warrant  shows  it ;  for  the  num- 
ber of  the  warrant  is  recited  on  the  entry,  and  the  warrant  itself  bears 
date  after  the  entry.  Hence  it  follows  that  if  the  date  of  the  warrant  be 
not  mistaken,  the  entry  was  made  at  some  time  after  the  dOth  of  Septem- 
ber, 1785,  though  it  bears  date  a  few  days  before,  but  at  what  time  after  is 
wholly  uncertain.  And  then  the  title  by  the  grant  commences^  from  its 
date ;  it  may  be,  however,  that  the  date  of  the  warrant  is  mistaken.  [103] 
Then  it  not  being  proved  in  which  the  mistake  was,  it  id  still  uncertain 
what  is  the  date  of  the  entry,  and  in  such  case  the  grant  cannot  relate. 
The  date  of  the  warrant  was  not  deemed  material  by  the  Act  of  1784,  c. 
15,  for  by  that  act  the  military  entry  book  is  to  state  the  number  of  the 
warrant,  but  not  the  date.  There  is,  however,  a  date,  and  that  evinces  a 
probable  mistake  in  the  date  of  the  entry,  exciting  reluctance  to  the  post- 
ponement of  a  prior  grant  by  the  relation  of  a  latter  one  to  such  entry. 
In  this  instance,  the  probability  is  that  the  entry  was  after  the  date  of  the 
warrant,  for  the  secretary's  book  would  show  the  true  day ;  and  if  anterior 
to  that  in  the  warrant,  why  not  produce  it  to  support  the  entry  ?  It  is  not 
as  complete  an  answer  as  could  be  wished  to  say  the  Court  would  not  re- 
ceive it,  and  therefore  it  was  not  produced.  Now  shall  we  go  back  to  the 
warrant  or  not  ?  Or 'rather  shall  we  restrict  ourselves  to  the  bounds  which 
former  decisions  have  not  transcended  ?  Former  decisions  have  uniformly 
determined  that  courts  of  law  will  go  no  further  back  in  ejectment.  Should 
we  go  back,  it  would  not  be  for  the  supposed  purpose  of  inquiring  into  the 
consideration ;  namely,  whether  the  warrant  accompanied  the  location  into 
the  office  when  the  entry  was  made ;  for  the  surveyor-general  is  bound  to 
produce  one  for  every  entry  in  accounting  with  the  government.  But  it 
would  be  for  the  purpose  of  ascertaining  that  the  entry  was  not  dated  when 
it  purports  to  have  been,  and  thus  to  avoid  the  postponement  of  the  first 
grant.     No  doubt  the  warrant  referred  to  accompanied  the  entry :  it  cannot 

*  Judge  Overton. 

499 


lOS-105  HAYWOOD'S  BEP0BT8,  VOL.  V. 

be  denied ;  but  the  question  is,  When  did  it  accompany  the  entiy  ?  Most 
certainly  not  till  after  the  date  of  the  latter ;  and  then  the  priority  of  the 
entry  to  the  grant  of  the  defendant  is  wholly  conjectural. 

Should  it  appear  upon  a  bill  in  equity  that  the  entry,  which  is  the  equity 
related  to,  did  not  really  exist,  —  in  other  words,  that  the  entry  was  not 
really  made  [104]  when  it  purports  to  bear  ditte,  —  then  that  equity 
would  be  laid  aside,  and  each  grant  take  effect  from  the  date.  The  bill 
would  then  lie,  and  the  evidence  of  the  warrant  be  there  receivable,  because 
the  fact,  though  material,  could  not  be  inquired  into  here.  It  is  better, 
perhaps,  that  the  controversy  be  left  upon  this  ground  than  to  innovate  in 
a  case  where  a  new  precedent  would  not  produce  any  great  public  advan- 
tage. By  doing  so  in  this  instance,  however,  the  refusal  to  innovate  will 
beget  an  innovation ;  for  the  grantee  on  the  elder  grant  will  be  forced  into 
equity  to  remove  the  equity  to  which  the  latter  grant  relates,  and  thus  to 
take  from  the  latter  grant  its  precedence. 

To  abide  by  precedents  has  been  of  late  often  recommended  to  us,  and 
we  ought  once  for  all  to  reply,  whenever  we  find  modern  decisions  diverg- 
ing from  ancient  principles,  we  shall,  as  the  £nglish  judge  lately  did,  who 
succeeded  one  of  the  greatest  men  that  ever  lived,  prune  away  the  excres- 
cences of  exuberant  talents  in  order  to  return,  in  such  instances,  to  the 
neat  simplicity  of  ancient  times. 

Affirm  the  jtidgment  of  the  Oircuit  Court, 

NoTB.  —  The  intimation  of  the  Court  in  this  case,  that  the  invalidity  of  the  entiy 
might  he  inquired  into  in  equity,  waa  acted  upon,  and  Trousdale  filed  a  bill  against 
Camphell,  which  was  disposed  of  in  1882,  and  the  case  reported  8  Y.  160.  The  Court 
held,  however,  that  a  mere  discrepaDcy  between  the  dates  of  the  warrant  and  entry 
would  not  affect  the  validity  of  the  latter,  but,  in  the  absence  of  fraud,  would  be 
ascribed  to  accident.^ En. 


KaBhTille.    April  Term,  1818. 
DEN,  ON  THE  DEMISE  OF  BLACKMORE'S  HEIRS,  v.  PAYNE. 

A  devise  of  "  all  and  eveiy  part  of  my  property,  goodS|  chattels,  specie  of  eveiy  denominatioD 
whatsoever,  except  such  articles  hereinafter  bequeathed,"  followed  by  devises  of  lands  as 
well  as  pexsonalty  to  several  persons,  will  cany  real  estate,  especially  if  the  possession  of 
the  house  on  said  realty  is  given  to  another  until  the  first  devisee  arrive  at  a  certain  age, 
or  many. 

In  Error.  —  Per  Curiam.  Roane  and  Haywood,  JJ.  —  The  lessors 
of  the  plaintiff  claimed  an  ejectment  to  the  lands  in  question,  and  upon  the 
trial  there  was  a  bill  of  exceptions,  which  stated  the  evidence  to  show  that 
the  lands  belonged  to  Blackmore,  the  devisor,  in  his  lifetime,  and,  at  the 
time  of  his  death,  he  left  the  lessors  of  the  plaintiff  his  heirs-at-law.  It 
next  stated  [105]  a  will,  in  which  is  this  devise :  ^  I  give  and  bequeath 
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to  Elizabeth  Hudson's  daughter  Cynderella  aU  and  every  part  of  my  prop' 
ertyy  goods,  chattels,  specie  of  every  denomination  whatsoever,  except  such 
articles  hereinafter  bequeathed. 

'^  I  give  to  William  Blackmore  the  land  lying  above  Bledsoe's  lick  road, 
up  the  Kentucky  road,  on  Dry  Creek,  also  my  still  and  tubes. 

^  I  give  George  Blackmore  all  my  smith's  tools.  I  give  Andrew  Davis 
my  crosscut  saw,  and  horse-mill,  and  all  the  implements.  I  give  Mille  Fray 
100  acres  of  land  on  Stone's  River,  adjoining  Bryan  Edwards  and  John 
Salter.  I  give  Elizabeth  Hudson  fifty  acres  of  land  I  bought  of  Jeremiah 
Toliver.  Elizabeth  Hudson  is  to  keep  possession  of  my  house,  and  have 
subsistence  at  the  discretion  of  the  executors,  until  Cynderella  is  married, 
or  eighteen  years  old,  and,  at  that  period,  the  said  Elizabeth  to  have  one- 
third  part  of  what  stock  of  horses,  cattle,  and  sheep  is  then  on  the  planta- 
tion, and  two  beds  and  furniture ;  and  if  the  said  Cynderella  die  without 
heir,  her  property  returns  to  my  heirs,"  &c.  The  other  parts  of  the  will 
are  immaterial  as  to  this  question. 

The  land  sued  for  is  the  tract  he  lived  on  at  the  time  of  his  death.  The 
heirs  insist  it  is  not  included  in  the  devise  to  Cynderella.  Cynderella 
married  the  defendant,  Payne. 

^  AU  my  property f  goods,  chaiteU,  and  specie  whatsoever"  would,  by  the 
restriction  of  the  latter  word,  be  confined  to  personalty,  but  for  the  words 
^except  such  articles  hereinafter  bequeathed"  followed  by  devises  of  lands 
as  well  as  personals  to  several  persons,  which  explains  these  lands  to  be 
part  of  the  excepted  articles,  and  implies  that  they  would,  but  for  this 
expression,  fall  under  the  comprehensive  term  property.  This  idea  is  again 
further  elucidated  by  the  continuance  in  his  house  of  Elizabeth  Hudson  till 
Cynderella  should  be  of  the  age  of  eighteen  or  marry.  Ailer  that  she  is 
to  [106]  give  up  the  possession  of  the  house,  to  whom  is  not  said,  but  it 
is  plain  to  Cynderella,  and  how  is  she  entitled  to  it  but  under  the  term 
property  J  which,  in  the  estimation  of  the  devisor,  is  included  in  it  ?  And 
then  also,  in  the  same  estimation,  it  included  every  thing  real  and  personal 
not  excepted,  and  the  lands  in  question  amongst  other  things. 

Affirm  the  judgment. 

NoTB.  —  The  general  rale,  in  the  constrnction  of  wills,  is,  that  when,  in  the 
enumeration  of  particulars,  general  and  comprehensire  terms  are  used,  the  meaning 
of  those  terms  will  be  restricted  to  things  of  a  like  nature  and  description — ejtudem 
generis  —  with  the  particulars  among  which  they  are  found.  Williams  v.  Williams,  10 
Y.  27 ;  Woolcomb  v.  Woolcomb,  8  P.  W.  Ill ;  Carendish  v.  Cavendish,  1  Bro.  C.  C. 
487 ;  Perry  v.  High,  8  Head,  849.  But  this  is  a  rale  of  intention,  and  readily  yields 
where  the  circumstances  show  that  an  adherence  to  it  would  defeat,  instead  of 
effectuating,  the  testator's  wishes.  10  Y.  24;  Araold  v.  Araold,  8  Cond.  Eng.  Ch.  86 
and  the  principal  case. — En. 
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Kashville.    April  Term,  1818. 
OWENS  AND  OTHERS  v.  RAIN'S  LESSEE. 

In  ejectment,  it  is  not  admissible  to  show  that  a  grant  includes  more  land  than  is  called  fbr, 
with  a  view  to  invalidate  the  grant  for  the  excess.  [Ace  Polk  v.  Windel,  2  Tenn.  118. 
And  see  Carle  v.  Barrel,  2  Sn.  66 ;  Hickman  v.  Tait,  CJooke,  460;  Hoaston*8  Lessee  v.  Pillow, 
1  Y.  488  m,  €t  aeq."] 

In  Brror.  —  Roane  and  Haywood,  JJ.  —  The  lessors  of  the  plaintiff 
on  the  trial  of  this  ejectment  produced  a  grant  from  North  Carolina,  dated 
Maj  81,  1788,  for  the  lands  in  question,  and  proved  the  defendants  to 
have  been  in  possession  at  the  date  of  the  grant.  The  defendants  produced 
a  grant  from  the  State  of  Tennessee  for  a  part  of  this  tract.  The  tract 
contained  905 J^  acres,  instead  of  640,  mentioned  in  his  grant  to  be 
conveyed  to  him  by  North  Carolina.  Green,  under  the  Act  of  1806,  c 
1,  §  20,  notified  principal  surveyor  to  resurvey  it  on  the  3d  of  February, 
1807.  On  the  trial,  the  defendants  offered  to  prove,  by  parol,  that  to  pre- 
vent the  excess  of  said  land  from  being  entered'  by  anybody  else,  John 
Rains,  the  lessee  of  the  plaintiff,  agreed  with  William  Rains  in  his  lifetime 
that  the  excess  of  said  tract  should  be  thrown  off,  and  was  then  thrown  off 
at  the  place  which  was  afterwards  appropriated  by  said  entry  and  grant  in 
the  name  of  Pillow  for  the  benefit  of  the  said  William  Rains  in  his  life- 
time, and  that  said  John  Rains  agreed  that  said  entry  should  be  made  as 
above;  that  is  to  say,  adjoining  the  east  boundary  of  John  Rains,  and 
included  said  defendant's  possession.  This  [107]  evidence  the  Court 
rejected.  The  grant  produced  by  the  defendantff  was  by  the  State  of  Ten- 
nessee to  Abner  Pillow  for  274  acres,  part  of  said  905^  acres,  dated 
26th  January,  1808,  and  A.  Pillow  by  deed  of  the  Ist  of  October,  1812, 
conveyed  to  the  defendants. 

The  Circuit  Court,  in  charging  the  jury,  directed  them  to  find  for  the 
lessor  of  the  plaintiff  if  the  lines  described  in  his  grant  included  the  land 
in  question.  For  although,  said  the  judge,  the  law  of  1806  is  a  constitu- 
tional law,  yet,  the  same  being  repealed  before  the  grant  issued  to  Pillow, 
the  same  is  void,  and  the  defendants  under  said  entry  and  grant  could 
acquire  no  title. 

This  court  is  of  opinion  that  the  said  judgment  rendered  by  the  Circuit 
Court  for  the  plaintiff  should  be  afiirmed. 

These  lands,  having  been  once  granted  by  the  State  of  North  Carolina, 
cannot  be  taken  away  for  a  supposed  fraud  founded  upon  the  excess,  unless, 
by  course  of  law,  an  issue  had  been  made  up  and  lefl  to  a  jury ;  in  which 
would  either  be  established  or  rejected  those  facts  which  were  urged  as 
causes  for  invalidating  the  grant,  and  unless,  also,  a  competent  judicial 
tribunal  had  decided  that  such  facts  when  established  were  sufficient  in  law 
to  invalidate  the  said  grant  either  in  whole  or  in  part.  <^  No  freeman  shall 
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be  disseised  of  his  freehold  liberties  or  privileges,  or  outlawed  or  exiled,  or 
in  any  manner  deprived  of  his  life,  liberty,  or  property,  but  by  the  judg- 
ment of  his  peers  or  the  law  of  the  land ; "  that  is,  in  due  course  of  law, 
and  by  judicial  proceedings  regularly  commenced  and  prosecuted  to  judg- 
ment. Moreover,  the  law  of  1806  provided  for  entering  the  excess  if  it 
exceeded  an  excess  of  one-fourth ;  but  it  was  repealed  in  a  few  months 
afterwards,  and  before  the  grant  issued  to  Pillow.  He  had  no  right,  under 
the  provisions  of  the  Act  of  1806,  to  obtain  it. 

[108]  It  may  be  that  an  enormous  and  very  extraordinary  excess 
might,  upon  a  trial  before  a  jury,  be  left  to  them  as  a  circumstance  from 
whence  fraud  might  be  inferred ;  but  could  not  be  considered  of  itself  an 
actual  fraud,  and  thereupon  the  grant  became  void  if  so  declared  by  the 
legislature.  For  then  who  should  determine  the  quantity  of  excess  that 
should  vitiate  the  grant?  By  the  same  reason  that  an  excess  of  more 
than  one-fourth  might  be  fixed  upon,  any  excess  at  all  might  be  fixed  on, 
and  men's  estates  be  in  perpetual  jeopardy  from  the  government  because 
of  mistakes  committed  by  the  officers  of  government,  for  whose  mistakes 
the  law  is  that  the  grantee  shall  not  be  responsible.  Can  he  yet  be  acted 
upon  by  a  retrospective  statute,  when,  by  the  Bill  of  Bights  (§  20),  it  is 
provided,  ^  that  no  retrospective  law  or  laws  impairing  the  obligation  of 
contracts  shall  be  made  **  ? 

It  was  because  of  the  unconstitutional  tendency,  as  well  as  the  impolicy, 
of  the  law  of  1806  in  the  particulars  we  are  now  contemplating  that  the 
legislature  which  next  met  afler  the  passage  of  the  same,  and  before  it  was 
carried  into  execution,  were  induced  to  suspend  and  then  repeal  it ;  which 
former  they  did  on  the  first  day  of  their  session.     Affirm  the  judgment. 


Nashville.    April  Term,  1818. 
WILSON  V.  DRAKE. 

Notice  to  take  depositions  may  be  left  at  the  residence  of  the  party  where  he  is  in  the  neigh- 
borhood, or  in  the  house  and  conceals  himself,  bat  most  be  personally  served  if  he  be  in  a 
distant  part  of  the  State.  If  in  another  State,  the  senrioe  must  be  on  his  attorney,  and, 
also,  by  leaving  notice  at  his  place  of  residence.  [See,  now.  Code,  8860,  8864,  8866 ;  1860, 
68;  8  Cold.  61.] 

In  Error.  —  Per  Curiam.  Roane,  and  Haywood,  JJ. — The  error 
assigned  is  in  the  rejection,  by  the  judge  of  the  Circuit  Court,  of  a  deposi- 
tion the  notice  of  the  taking  of  which  had  been  left  at  the  house  of  the 
adverse  party. 

[109]  In  North  Carolina,  Williams  and  Haywood,  JJ.*,  did  not 
agree,  being  of  different  opinions.  We  now  decide  as  follows :  That  if 
notice  be  left  at  the  residence  of  the  party  to  be  notified,  and  he  be  in  the 
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house  and  conceal  himself;  or  if  he  be  in  the  neighborhood,  —  it  will  be 
a  sufficient  service  of  the  notice.  But  it  will  be  otherwise  if  he  be  in  a 
distant  part  of  the  State,  or  in  another  State.  In  the  latter  case,  service 
must  be  on  his  attorney,  and  by  leaving  a  notice  at  his  place  of  residence 
also.    If  in  the  State,  he  must  be  personallj  served. 

And  the  affidavit,  to  prove  notice,  must  state  his  concealment,  or  being  in 
the  neighborhood  at  the  time  of  leaving  a  copy  of  the  notice  at  the  place 
of  his  residence.  And  it  must  state  his  being  out  of  the  State  when  proof 
is  made  of  notice  served  on  his  attorney,  and  of  leaving  a  copy  at  the  house 
of  the  principal.  Judgment  accordingly. 


Kashville.    April  Term,  1818. 
PILLOW  V.  LOVE. 

A  still  set  npon  the  lands  of  the  lessor  by  the  lessee  may  be  seized  under  a  fi.  fau^  and  sold 
as  the  property  of  the  lessee.  [See  De  Graffenreid  v,  Scruggs,  4  Hum.  461 ;  Childress  o. 
Wright,  2  Cold.  860.] 

• 

Per  Cwriam.  Roane  and  Haywood,  JJ.  —  The  question  in  this  case 
is,  whether  a  still  set  upon  the  lands  of  the  lessor  by  the  lessee  could  be 
seized  under  a  ji.  fa*  by  the  sheriff  as  the  property  of  the  lessee,  and  be 
sold  as  his.  As  between  a  creditor  and  lessee,  it  certainly  may.  The 
decisions  is  modern  times  have  gone  far  to  consider  fixtures,  made  for  the 
purpose  of  carrying  on  a  man's  trade,  as  not  coming  under  the  idea  of 
fixtures  becoming  a  part  of  the  freehold.  As  between  landlord  and  tenant, 
there  is  the  same  disposition.  And  even  as  between  heir  and  fllO]  ex- 
ecutor, modern  notions  are  far  more  liberalized  and  accommodated  to  the 
ordinary  purposes  of  those  who  carry  on  business  than  formerly.  4  Rep. 
Herlohenden's  Case,  Salk.  368.  Judgment  accordingly. 


Nashville.    April  Term,  1818. 
WILSON  V.  BASS,  ADMINISTRATOR  OF  PATTON. 

Whatever  is  a^^ed  hy  parties  in  pleading  or  conveyances,  cannot  be  contradicted  by  either 

of  them.    [See  Shelby  «.  Yancy,  1  Tenn.  286.] 
Thns,  if  a  call  be  for  a  line  of  218  poles  crossing  a  river  at  200  poles,  it  mast  cross  the  river 

thirteen  poles,  although  it  be  218  poles  to  the  river.    [Ace.  Cooke,  146;  6  Y.  18;  Meigs, 

207;  2  Hnm.  264;  7  Wheat.  7.] 

•  

Per  Ouriam*    Roaxe  and  Haywood,  JJ.  —  Collingsworth's  grant  of 
six  hundred  and  forty  acres  called  for  a  line  from  the  second  corner,  an 
ash,  four  hundred  and  twenty-seven  poles  long,  crossing  Little  Harpeth  at 
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two  hundred  poles.  The  mesne  conveyance  to  Johnston,  called  for  Little 
Harpeth  at  two  hundred  poles,  in  the  same  words  the  grant  did,  and  also 
for  three  hundred  and  twenty  acres  of  land.  After  calling  for  Little  Har- 
peth at  two  hundred  poles,  it  adds,  cornered  on  a  stake  at  two  hundred  and 
thirteen  and  one-half  poles  ;  thence  north,  &c.  Johnston's  deed  to  Fatten  is 
in  the  same  words.  Patten's  deed  to  Wilson  begins  on  a  red-oak,  in  a  lit- 
tle branch,  near  the  corner  of  said  Patten's  plantation,  and  on  the  south 
boundary  line  of  said  Crocket's  survey;  thence  south  one  hundred  and 
seventy-six  poles  to  ft  white-oak,  near  the  comer  of  James  Watson's  fence, 
thence  south  sixty-five  west,  forty-nine  and  one-half  poles,  to  a  hickory 
stump  near  the  centre  between  a  hickory  and  dog-wood  and  white-walnut 
and  red-oak  sapling  as  pointers ;  thence  south  forty-six  poles  to  a  small 
iron-wood  standing  nearly  in  the  centre  between  two  saplings,  an  iron  and 
dog-wood  marked  as  pointers ;  thence  east  sixty-five  and  one-half  poles  to  a 
stake  nearly  in  the  centre  and  between  a  cluster  of  lynns,  a  krge  elm,  and 
some  other  saplings  marked  as  pointers,  thirteen  and  one-half  poles,  to  the 
east  of  Little  Harpeth ;  thence  north  two  hundred  and  fifty-two  poles  to 
Samuel  Crocket's  south  boundary  Hne;  thence  west  to  the  beginning, 
[HI]  containing  by  estimation  forty  acres  thirty-two  poles.  After  the 
death  of  Patton,  Wilson  declared  in  a  warranty  contained  in  a  deed  for 
these  lands  last  mentioned,  and,  for  breach,  said  that  Patton  had  no  title ; 
but  that  one  Shute  had,  who  has  incumbered  the  land  by  disturbing  him  in 
the  possession  thereof;  and  hitherto  has  prevented,  and  still  does  prevent, 
said  Wilson  from  enjoying  and  occupying  the  same,  &c.  The  administra- 
tor pleaded  covenants  performed.  The  jury  found  for  the  defendant,  and 
judgment  was  given  for  him.  The  Court  charged  the  jury  that  the  land 
conveyed  to  Patton  extended  thirteen  and  one-half  poles  east  of  Harpeth 
River,  upon  which  a  bill  of  exceptions  was  taken,  and  an  appeal  in  the 
nature  of  a  writ  of  error.  The  distance  from  the  ash,  the  second  comer  of 
the  patent  along  the  second  line  to  the  river,  is  two  hundred  and  thirteen 
poles,  instead  of  two  hundred.  The  question  is,  whether  Patten's  land  did 
extend  thirteen  and  one-half  poles  east  of  the  river. 

The  intent  was  to  convey  to  Johnston  one-half  of  the  tract.  Three  hun- 
dred and  twenty  acres  are  called  for :  the  one-half  of  six  hundred  and  forty. 
And  a  line  of  two  hundred  and  thirteen  and  one-half  poles/ being  the  half  of 
four  hundred  and  twenty-seven  poles,  the  length  of  the  second  line,  as 
called  for  in  the  patent  The  same  description  is  in  all  the  mesne  convey- 
ances, down  to  Patton,  inclusively.  The  parties  by  these  deeds  have  agreed 
that  the  distance  from  the  ash  to  the  river  is  two  hundred  poles.  And 
shall  they  not  be  concluded  by  it?  Whatever  is  agreed  .by  the  parties,  in 
pleading  or  conveyances,  cannot  be  contradicted  by  either  of  them.  The 
point  of  termination  is  not  at  the  river,  but  at  the  point  which  is  thirteen 
and  a  half  poles  east  of  the  river.  Judgment  affirmed. 
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Kasliville.    April  Term,  1818. 
HODGE  V.  M'DONALD. 

The  words  ^  contract"  and  "  agreement,*'  as  used  in  the  Act  of  1809,  49,  27,  are  to  be  nnder- 
stood  of  agreements  equally  reducible  to  certainty  as  notes  and  settled  accounts ;  that  is, 
to  sums  certain  to  be  paid  at  a  future  time,  not  to  sums  resting  at  the  date  of  the  contract 
in  uncertainty,  as  damages  for  specific  articles.    [Changed  by  1827,  72;  Code,  8162.] 

[112]  Afler  the  affirmance  of  this  judgment  by  the  Court,  Mr.  Perkins 
moved  for  twelve  and  one-half  per  cent  under  the  Act  of  1809,  c.  49,  §  27 ; 
and,  after  much  argument  at  the  bar  the  Court  took  time  to  consider,  say- 
ing it  was  fit  the  practice  should  be  settled. 

At  an  after  day  in  the  term,  Roanb  and  Haywood,  JJ.,  said :  We 
have  considered  of  this  application,  and  have  weighed  with  care  the  words 
of  the  act,  which  are :  *'  And  in  all  cases  bottomed  on  a  contract,  DOt«, 
agreement,  or  liquidated  account,  where  the  judgment  of  the  Circuit  Court 
may  be  affirmed,  twelve  and  one-half  per  cent  damages  shall  be  allowed  to 
the  plaintiff,  provided  two  of  said  judges  concur  in  said  opinion."  The 
words  are  large  enough  to  include  all  cases  of  contract ;  but  that  is  not  the 
meaning  of  the  law,  as  is  demonstrated  by  the  last  term,  —  liquidated 
account  Any  other  contract  equally  uncertain  as  an  unliquidated  account 
is  with  rpspect  to  the  quantum,  or  more  so,  ought  no  more  than  this  to  be 
entitled  to  the  twelve  and  one-half  per  cent  A  note  is  for  a  certain  sum, 
and  that  shows  further  the  intent  of  the  legislature ;  for  why  use  a  term 
descriptive  of  certainty,  unless  to  evince  a  restrictive  interpretation  to  be 
placed  on  these  concomitant  terms  of  more  general  signification  when  stand- 
ing unconnected  with  the  restrictive  ones.  Contract  and  agreement  are  to 
be  understood,  then,  of  terms  equally  reducible  to  certainty  as  notes  and 
settled  accounts ;  that  is,  to  sums  certain  to  be  paid  at  a  future  time,  not 
to  sums  to  be  assessed  for  specific  articles,  resting  at  the  date  of  the  con- 
tract in  uncertainty  ;  and  wholly  dependent  for  specification  upon  the  price 
of  the  article,  which  may  happen  to  be  the  current  price  on  the  day  pre- 
fixed for  delivery.  In  this  very  case,  the  counsel  themselves  were  in 
doubt  what  should  be  the  quantum  of  damages  [113]  until  determined  by 
this  court ;  and  even  yet  some  of  them  doubt  of  the  proper  standard. 

Wherefore  the  Court  refuse  to  allow  twelve  and  one-half  per  cent  in  this 
cause. 


Nashyille.     April  Term,  1818. 
JOHNSON  AND  SMITH  v.  HARRIS  AND  OTHERS. 

The  disability  of  one  of  several  heirs  will  not  prevent  the  bar  of  the  statute  of  llmitatioDS  as 
to  those  not  under  disability,  in  the  case  of  land.    [Ace.  Barrow*s  Lessee  vt  Nave,  2  T. 
227 ;  Wade  v.  Johnsoni  5  Hum.  117.    Secus,  as  to  personalty.    Shute  v*  Wade,  6  T.  !•] 
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Mrror  in  JSfectmenL  — Per  Ouriam.  Roane  and  Hatwood,  JJ.  —  If 
several  persons  be  heirs,  and  one  of  them  a  feme  covert  at  the  time  when 
the  adverse  possession  commences,  and  so  continues  until  the  time  of  bring- 
ing the  action  by  the  plaintiff,  her  disability  will  not  prevent  the  bar  as  to 
the  others  under  no  disabilities.  For  each  tenant  in  common  as  heirs,  by 
our  Act  of  Assembly,  may  sue  for  his  own  share,  notwithstanding  \hBfeme 
may  not  be  joined.  He  cannot  therefore  claim  to  be  excused  for  not  suing, 
because  of  any  impossibility  he  was  under  of  suing  in  time. 

Judgment  accordingly. 


Kashville.    April  Term,  1818. 

THOMPSON  V.  KENDRICK'S  LESSEE— /»  Error  — In  I^ect- 
ment.  P.  M'QUARY  v.  KENDRICK'S  LESSEE  —  /»  JError  — 
In  Ejectment, 

Where  the  transfer  of  a  cause  fVom  the  State  to  the  Federal  Coart  is  applied  for  under  the 
Act  of  Congress  of  1789, 20, 12,  upon  the  ground  that  the  applicant  claims  title  under  grant 
finom  another  State,  the  party  making  the  application  must  produce  his  grant,  and  show 
that  the  land  claimed  by  him  is  worth  the  amount  required  to  give  jurisdiction  to  the 
Federal  Court    [See  Ladd  v.  Tudor,  8  Wood.  &  M.  825.] 

But  where  the  applicant  claims  under  a  grant  fh>m  North  Carolina  and  the  other  side  under  a 
grant  flrom  Tennessee,  the  act, does  not  apply,  for  Tennessee,  by  the  cession  act  and  compact 
with  North  Carolina,  acts  only  as  the  delegate  or  attorney  in  fact  of  North  Carolina,  not  in 
her  sovereign  capacity.  [See  Kendrick  v.  McQuany,  Cooke,  480;  Townsend  v.  Shipp, 
Cooke,  802;  Miller  v.  Holt,  1  Tenn.  248;  Fogg  v.  Williams,  2  Head,  480,  where  this  case  is 
cited.] 

Roane,  J.,  delivered  the  opinion  of  himself  and  of  Haywood,  J.— 
Kendrick  conmienced  two  suits  in  ejectment  in  the  Circuit  Court  for 
Maury  county.  At  the  return  term,  the  defendant  in  each  suit  filed  an 
affidavit,  [114]  stating  that  he  claimed  the  land  in  dispute  by  virtue  of  a 
grant  issued  by  the  State  of  North  Carolina  to  Richard  Dallum,  dated  the 
7th  of  April,  1790,  and  a  deed  from  Dallum  to  himself.  That  the  title  set 
up  by  Kendrick  is  by  virtue  of  a  grant  issued  by  the  State  of  Tennessee, 
and  calls  on  Kendrick  to  declare  whether  such  be  not  the  fact.  That  the 
land  in  dispute  is  worth  more  than  $500  exclusive  of  costs,  and  prayed  that 
the  cause  be  removed  to  the  Circuit  Court  of  the  United  States  for  the  dis- 
trict of  West  Tennessee.  In  each  case,  the  defendant  tendered  bond  and 
security.  A  contest  arising  respecting  the  value  of  the  land  in  dispute,  the 
Circuit  Court  of  Maury  county  examined  several  witnesses,  and,  in  the  suit 
against  Thompson,  it  appeared  that  the  land  claimed  by  the  plaintiff  in  his 
declaration  was  of  much  greater  value  than  $500,  but  it  did  not  appear  that 
the  part  of  it  claimed  by  the  defendant  was  worth  that  sum,  and  thereupon 
refused  to  transfer  the  cause  to  the  Circuit  Court  of  the  United  States.  To 
this  opinion  the  defendant  excepted.   The  cause  was  finally  decided  against 
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the  defendant  The  only  error  assigned  in  this  court  is  the  refusal  to  trans- 
fer the  cause  to  the  Federal  Court.  The  Constitution  of  the  United  States 
declares  that  the  judicial  power  of  the  Union  shall  extend  to  cases  ^  between 
citizens  of  the  same  State,  claiming  lands  under  grants  from  different  States/' 
The  manner  of  carrying  into  effect  this  provision  of  the  Constitution  is  pre- 
scribed by  Act  of  Congress,  1789,  c.  20,  §  12.  The  defendant  below  per- 
formed all  the  requisites  of  that  act  as  far  as  depended  on  him.  The  act 
says  the  value  must  appear  to  the  satis&ction  of  the  Court ;  there  was  nothiug 

wrong,  therefore,  in  calling  witnesses  to  ascertain  the  value.  Whichever  of 
the  parties  wishes  to  remove  the  cause  must  produce  his  grant.  Here  the 
application  was  made  by  the  defendant.  He  exhibited  his  title.  It  did  not 
appear  that  the  land  claimed  by  him  was  worth  $500.  This,  as  [115]  to 
him,  was  the  only  matter  in  dispute,  and  it  would  seem  more  reasonable  and 
agreeable  to  the  words  of  the  law  to  let  the  removal  depend  on  the  value  of 
the  land  claimed  by  the  party  praying  the  removal  than  on  the  title  set  up 
by  his  antagonist  It  is  said  that,  in  similar  cases,  the  value  in  the  federal 
courts  has  been  ascertained  by  the  sum  demanded  in  the  declaration.  This, 
in  the  cases  alluded  to,  was  probably  done  for  want  of  any  other  proper  cri- 
terion to  determine  the  value  in  dispute.  K,  however,  the  federal  courts 
shall  have  decided  contrary  to  this  mode  of  ascertaining  the  value,  we  should 
probably  acquiesce,  and  consider  them  to  be  the  best  interpreters  of  the  Con- 
stitution and  lawd  of  the  United  States.  But  it  is  believed  that  the  Circuit 
Court  of  Maury  might  have  given  another  conclusive  reason  for  the  reiusal 
to  transfer  the  cause.  The  grants  in  this  case  do  not  seem  to  be  within  the 
meaning  and  intention  of  the  framers  of  the  Constitution.  The  State  of 
Tennessee,  in  issuing  grants,  does  not  act  by  virtue  of  her  sovereignty  as  a 
State.  She  was  an  independent  State  many  years  before  she  had  a  right  to 
issue  grants  for  lands. 

She  acts  only  by  virtue  of  a  power  delegated  by  North  Carolina  to  per- 
fect titles,  which,  before  the  separation,  were  inacurate  and  imperfect  The 
Session  Act  of  1789,  c.  8,  and  the  compact  ratified  by  Tennessee,  1804,  c. 
14,  new  modelled  and  restrained  as  to  bounds  by  act  of  Congress  assenting 
to  the  compact  ratified  1806,  c.  10,  will  show  the  correctness  of  these  remarks. 
The  grants  issued  by  this  State,  under  this  authority,  do  not  emanate  by  vir- 
tue of  the  sovereign  power  of  an  independent  State,  but  by  authority  of  the 
compact  with  North  Carolina,  on  the  terms  on  which  the  assent  of  Congress 
was  obtained,  and  the  acceptance  of  the  power  delegated,  manifested  by  a 
ratification  of  those  acts,  and  by  executing  the  power,  and,  therefore,  the 
grants  now  exhibited  may  be  considered  as  grants  of  the  same  State  when- 
ever the  question  of  jurisdiction  occurs. 

[116]  But  it  is  said  the  Supreme  Court  of  the  United  States  decided  this 
question.    If  so,  as  was  before  said,  they  must  be  considered  as  the  best  inter- 
preters of  the  laws  and  Constitution  of  the  United  States,  and  with  these 
decisions  on  this  point  the  Court  is  happy  to  acquiesce.     On  examining  the 
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case  cited  at  the  bar  (9  Cranch,  292),  it  is  found  to  differ  very  materially 
from  this.  The  province  of  New  Hampshire  extended  over  that  part  of 
Vermont  where  the  land  in  dispute  in  this  case  was  situated.  New  Hamp- 
shire, in  the  charter  of  the  town  of  Pawlet,  granted  one  share  for  a  glebe  for 
the  Church  of  England  as  by  law  established.  After  the  Revolution,  and 
when  Vermont  was  admitted  into  the  Union  as  an  independent  State,  she 
considered  that  grant  a  reservation  and  vested  by  the  Revolution  in  the 
State,  and  by  a  legislative  act  vested  the  same  in  the  town  of  Fawlet  for 
the  use  of  schools.  There  the  State  of  Vermont  acted  in  her  sovereign 
capacity,  and  it  would  have  been  improper  for  the  State  Court  to  have 
decided  the  question.  If  any  thing  further  be  necessary  to  evince  the  pro- 
priety of  affirming  this  judgment,  it  may  be  found  on  the  record  of  the  other 
case  where  M'Quary  was  defendant  The  cases  were  precisely  similar,  except 
that  it  appeared,  to  the  satisfaction  of  the  Circuit  Court  of  Maury  county  that 
the  value  of  the  land  claimed  by  him,  M'Quary,  exceeded  $5dD,  and  the  cause 
was  transferred  to  the  Circuit  Court  of  the  United  States.  That  court 
decided  that  they  had  no  right  under  the  act  of  Congress  to  entertain  juris- 
diction of  the  cause,  and  that  it  ought  not  to  have  been  transferred  to  them. 
They  remanded  it  to  the  State  Court,  and  there  it  was  finally  tried  and 
decided.  Why  this  cause  came  here  it  is  difficult  to  conjecture.  If  the 
defendant  is  dissatisfied  with  the  decision  of  the  Federal  Court  he  ought  to 
have  applied  to  that  tribunal  which  has  power  to  correct  it,  if  wrong  ;  but 
we  have  no  right  to  make  the  inquiry.  The  plaintiff  below  was  entitled  to 
a  trial  somewhere ;  the  [117]  Federal  Court  deny  that  they  have  jurisdic- 
tion. The  State  courts  must  proceed.  They  have  done  so,  and  given  judg- 
ment, and  the  judgments  must  be  affirmed  in  both  cases. 


NashYille.    April  Term,  1818. 
DE  GRAFFENRIED  v.  KIMBRO. 

The  Court  advised  upon  the  efibct  of  subsequent  entries  on  the  remoyal  of  worrantB.    [See 
Miller  v.  Childress,  2  Horn.  820.] 

Per  Curiam.  Roane  and  Hatwood,  JJ.  —  The  plaintiff  below,  De 
Graffenried,  produced  a  grant  from  the  State  of  Tennessee  to  Thomas 
Shute,  dated  the  24th  of  May,  1814,  also  the  foUowiug  entry :  **  Thomas 
Shute,  assignee  of  James  and  William  Bryan,  heirs  of  John  Herritage,  in 
Davidson  county,  beginning,  &c  No.  of  warrant  159,  No.  location  655, 
No.  acres  820,  November  the  11th,  1801,  balance  of  warrant."  This  en- 
try the  grant  referred  to,  and  was  founded  upon.  The  evidence  then 
proved  the  locality  and  the  possession  of  the  defendant. 

The  defendant,  Eimbro,  produced  a  grant,  No.  312,  fix)m  the  State  of 
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Tennessee  to  himself,  dated  the  29th  of  March,  1808  ;  also  a  grant  to  him, 
No.  178,  dated  August  19,  1809 ;  also  the  entry  the  first  grant  was 
founded  upon,  dated  the  5th  of  September,  1807  ;  also  the  entry  the  last 
grant  was  founded  upon,  dated  the  ISth  of  August,  1807  ;  also  copies  of 
entries  made  by  Thomas  Shute  by  virtue  of  warrants  159,  640,  the  third  of 
September,  1801,  part  of  which,  403.  had  been  withdrawn  ;  also  500,  Au- 
gust the  20th,  1807,  of  which  230^  only  were  surveyed  in  1808 ;  also  20th 
of  August,  1807,  640  withdrawn  on  the  dldt  of  the  same  month,  and  the 
withdrawal  indorsed  on  the  entry;  also  425,  August  the  20th,  1807;  also 
35,  20th  August,  1807,  —  all  these  prove  the  withdrawal  of  the  [118]  320, 
and  the  vacation  thereof.  This  evidence  was  objected  to,  but  was  received 
by  the  Court 

The  judge  refused  to  charge  that  the  said  entries  were  not  legal  evi- 
dence to  affect  the  validity  of  the  said  plaintiff's  entry,  and  that  his  grant 
and  entry  were  conclusive  evidence  of  the  title  in  ejectment  against  the 
subsequent  entry  and  grant  of  the  defendant     He  refused  to  charge  that 
the  making  of  an  entry  afler  the  sidd  entry  of  320  acres  on  the  same  warrant, 
though  for  more  than  the  warrant,  was  not  evidence  of  the  removal  of  said 
entry,  and  that  any  entries  afterwards  made,  above  the  amount  of  said 
warrant,  would  raise  a  better  presumption  of  the  withdrawal  of  an  entry  of 
equal  or  greater  size  than  itself,  than  of  the  record  of  the  said  entry  of  320 
acres.    And  he  refused  to  charge  that,  if  the  jury  believed  the  first  ex- 
cess above  the  amount  of  his  warrant  was  intended  as  a  virtual  removal, 
not  of  said  320,  but  of  some  other  entry,  that  said  320  was  not  affected, 
and  that  425  on  the  29th  of  August,  and  460  on  the  20th,  and  35  on 
the  31st,  and  on  the  same  day  460  withdrawn,  was  a  circumstance  to 
show  an  intent  to  remove  the  640  and  not  the  320.    And  he  charged  that 
making  an  entry  on  No.  159,  to  the  amount  thereof,  after  entries  before 
made,  was  a  virtual  withdrawal  of  his  former  entry.     And  if  he  intended 
the  removal  of  said  320,  that  it  became  thereby  removed,  although  not  so 
expressed  in  the  subsequent  entry,  and  could  not  be  related^  to  by  the  plain- 
tiff's grant.     He  charged  that  the  jury  might  believe,  if  they  could,  an  in- 
tent to  withdraw  the  640  then  lately  made,  and  to  retain  the  320,  which  he 
had  lefb  for  five  years,  but  that  it  seemed  very  improbable.     He  charged 
that  an  entry  of  said  warrant,  afler  it  was  satisfied,  might  evince  an  intent 
to  remove  a  former  entry,  as  well  as  an  entry  equal  to  or  larger  than  the 
latter  entry.     He  charged  that  the  entry  for  500,  though  230J^  only  were 
surveyed,  was  to  be  considered  a  part  satisfaction  of  said  warrant  for  [119] 
its  full  amount     And  that  a  subsequent  entry  *was  no  evidence  of  with- 
drawing the  balance  of  said  500,  after  deducting  230^.    And  he  refused  to 
charge  that  if  the  intent  was  to  withdraw  the  460  and  not  the  320,  when 
he  made  the  425,  that  said  320  was  not  affected.     For,  said  he,  if  the  intent 
in  making  said  425  was  that  it  should  be  a  part  removal  of  said  460,  it 
ought  to  have  been  so  expressed  in  the  record. 
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And  now  the  question  ia,  whether  the  subseqaent  entries  were  or  were 
not  virtual  removals  of  the  said  320. 

The  Court  will  advise  thereupon  till  the  next  term,  and  will  then  de- 
liver their  opinions. 


Naahville.   Maroh  Term,  1818. 
RAGSDALE  v.  BUFORD,  ASSIGNEE. 

If  a  new  trial  be  granted  at  the  term  when  the  case  was  tried,  the  Conrt  cannot,  at  a  subse- 
quent term,  set  it  aside  and  give  judgment  on  the  verdict.  [See  Hardin  County  Conrt  v. 
Hardin,  Peck,  291.] 

Per  Curiam.  Roane  and  Haywood,  JJ.  —  This  is  an  action  of  debt 
by  Buford,  assignee  of  a  bill  single,  against  Ragsdale,  the  obligor.  He 
pleaded  payment. 

At  May  term,  1815,  of  the  Circuit  Court  for  Williamson  county,  there 
was  a  verdict  for  the  plaintiff  on  the  issue,  and  damages  assessed  for  the 
detention  of  the  debt. 

The  cause  was  then  continued  from  term  to  term,  till  May  term,  1817,  at 
.  which  time  came  the  parties  by  their  attorneys,  &c.,  and  it  was  considered  by 
the  Court  that  the  defendant  have  a  new  trial,  on  payment  of  all  costs 
since  the  return  term.  That  he  be  permitted  to  plead  a  set-off,  &c,  and 
that  execution  issue  against  him  for  th0  costs.  At  the  next  term,  Novem- 
ber, 1817,  on  motion  of  the  plaintiff's  counsel,  the  order  granting  a  new 
trial  was  set  aside,  and  judgment  rendered  that  the  plaintiff  recover  his 
debt  and  the  damages  assessed  by  the  jury. 

[120]  The  defendant  prayed  a  writ  of  error.  The  general  rule  is,  that 
a  motion  must  be  made  for  a  new  trial  at  the  same  term  in  which  the  trial 
is  had.  If  judgment  be  entered  at  the  same  term,  he  can  never  do  it  af- 
terwards at  another  term.  But  if  there  be  no  judgment  on  the  verdict,  he 
may  at  any  time  sue  for  a  new  trial  on  sufficient  cause,  unless,  from  length 
of  time,  an  agreement  to  acquiesce  in  it  can  be  presumed.  The  causes  for 
granting  a  new  trial,  after  the  lapse  of  a  term  or  two,  ought  to  be  very 
strong  to  entitle  the  party  to  success  on  such  a  motion.  They  are  not  set 
out  in  this  record.  We  must  presume  that  they  were  sufficient  2  Strange, 
995. 

In  this  case,  the  new  trial  having  been  granted,  if  it  was  even  erroneous 
to  do  so,  the  Court  at  a  subsequent  term  had  no  right  to  set  it  aside,  and 
give  judgment  on  the  verdict. 

The  latter  judgment  of  the  Circuit  Court  must  be  reversed,  and  the 
cause  remanded  for  a  new  trial  on  the  former  order. 
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NashYille.   April  Term,  1818. 
SEARCEY  V.  WHITESIDES. 

A  prosecution  bond  ia  so  far  a  record,  that  a  scire  facioB  may  be  founded  upon  it;  but  it  does 
not  in' all  respects  partake  of  the  qualities  of  a  record,  for  its  execution  can  ^nly  be  put  in 
issue  by  non  est  factum,  not  nid  tiel  record.  It  ought,  therefore,  to  be  described  with  par- 
ticularity in  the  scire  facioif  and  produced  if  required.  [See  Broyles  v,  Blair,  7  T.  279; 
Barkley  v.  State,  Meigs,  98;  MazweU  v.  Salts,  4  Cold.  283.] 

Per  Ourtanu  Roane  and  Haywood  JJ.  —  Whitesides  was  defendant 
to  an  action  commenced  against  him  by  James  Tabb,  and  after  his  death 
continued  by  his  administrator.  Searcy  was  surety  for  prosecution  of  the 
suit.  The  cause  was  determined  in  favor  of  Whitesides ;  and  the  Mcire 
facica  was  against  him  as  surety,  in  which  it  is  stated  that  he,  Searcy, 
became  surety  for  the  prosecution  of  the  action.    Searcy  demurred. 

The  bond  for  prosecution  is  so  far  a  record,  that  a  set.  fa.  may  be 
founded  upon  it ;  but  it  does  not  in  [121]  all  respects  partake  of  the  qual- 
ities of  a  record.  For  to  it  the  defendant  may  plead  non  est  factum^  and 
therefore  it  ought  to  be  described  with  particularity  in  the  «ct.  ^o.,  and 
should  be  produced  if  required. 

There  cannot  in  general  be  oyer  of  a  record ;  for  by  reference  the  de- 
fendant may  search  for  and  find  it.  Nvl  tiel  record  pleaded  in  this  case 
would  not  put  in  issue  the  execution  of  the  bond. 

Here  the  judgment  on  the  sci.  fa*  is  foe  nearly  $200,  and  it  is  stated 
that  the  suretyship  was  for  $100  only ;  for  this  reason  also  the  judgment  is 
erroneous.  Jxidgment  reversed. 


Nashville.    April  Term,  1818. 
DEN  ON  THE  DEMISE  OF  HAGGARD  v.  MAYFIELD. 

Death,  or  the  removal  irom  the  State  of  attesting  witnesses,  is  sufficient  to  allow  the  introdoo- 
tion  of  secondary  evidence.    [Ace.  Stomp  v.  Hughes,  6  Hay.  98,  and  cases  cited.] 

An  executor  or  administrator  maj,  under  1794,  6  (Code,  2025-2089),  convey  land  sold  by  the 
decedent,  though  the  bond  for  title  be  not  registered.  [Ace.  Carter  v.  Parrot,  1  Tenn.  287; 
Bartlett  v.  Watson,  8  Sn.  887;  Hale  o.  Darter,  6  Hum.  79.] 

But  if  the  obligation  be  for  part  of  a  tract  of  land  so  described  as  to  admit  of  it»  being  located 
on  one  of  two  different  boundaries  of  the  tract,  the  case  falls  within  the  fourth  sectiMi  of 
the  act,  and  must  be  adjusted  by  application  to  the  County  Court.  [Changed  by  Code, 
2029,  so  that  the  conveyance  may  be  made  according  to  the  description  in  the  contract] 

In  Error  in  Ejectment.  —  Per  Curiam.  Boane  and  Haywood,  JJ.— 
On  the  14th  of  February,  1786,  Southerland  ]k[ay field,  the  ancestor  of 
John  the  defendant,  made  a  bond  with  condition  to  Haggard  for  200  acres 
of  land  on  Indian  Camp  Creek,  beginning  at  a  big  sycamore  and  coming 
down  the  creek.  He  had  a  grant  beginning  at  the  sycamore  dated  April 
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14b,  1785.  He  died  1789;  and  Gibson,  after  manying  his  widow,  died 
in  1792.  In  April,  1789,  letters  of  administration  were  granted  to  the 
widow.  And  on  the  14th  of  April,  1795,  she  conveyed  200  acres  on  the 
waters  of  Mill  Creek  (formerly  called  Indian  Gamp  Creek),  part  of  the 
land  granted  to  Southerland  Mayfield,  on  the  7th  of  March,  1786,  begin- 
ning at  a  sycamore,  then  [122]  west  280,  then  north  114,  thence  east 
200,  thence  south  to  the  beginning.  This  bond  was  never  registered.  It 
was  proved  thus,  by  one  witness,  that  the  body  and  signature  was  in  the 
handwriting  of  S.  Mayfield ;  that  Nolen,  one  of  the  three  subscribing  wit- 
nesses, is  dead,  and  that  his  name  subscribed  to  the  bond  is  in  his  hand- 
writing ;  that  the  name  John  M'Gee  he  believes  to  be  in  the  handwriting 
of  S.  Mayfield ;  that  M'Gree  lived  in  the  station  with  Mayfield ;  at  the  date 
of  the  bond  had  left  the  country,  and  had  not  been  heard  of  for  ten  years, 
and  was  reported  to  be  dead.  He  said  further  that  a  person  of  the  name 
of  Gibson  lived  in  the  station  at  the  same  time,  and  married  the  widow  of 
S.  Mayfield,  and  is  dead,  but  believes  he  could  not  write.  He  was  the 
third  subscribing  witness. 

The  questions  are :  Is  this  bond  well  proved  ?  Could  the  administratrix 
convey,  without  registration  of  the  bond,  under  the  Act  of  1794,  c  5? 
Could  she  convey  unless  the  land  were  laid  off  as  directed  by  sect  4  ? 
Were  the  heirs  of  Haggard  barred,  as  against  the  administratrix  or  heirs 
of  S.  Mayfield  ? 

First,  that  the  proof  of  the  bond  was  sufficient,  we  refer  to  a  decision  at 
this  term,  and  to  the  cases  cited  P.  Evidence,  105.  The  handwriting  of 
M'Gee  and  Gibson  never  can  be  proved,  as  they  could  not  write  at  all. 

Secondly.  The  next  question  is  decided  in  Tenn.  237 ;  that  the  exec- 
utor or  administrator  may  convey  though  the  bond  be  not  registered. 

Thirdly.  The  fourth  section  of  1794,  c  5,  §  4,  relates  to  part  of  a  tract 
to  be  conveyed,  the  position  whereof  is  not  ascertained  in  the  bond.  Here 
it  is  stated  in  the  bond  to  be  '^  200  acres,  on  Indian  Camp  Creek  beginning 
at  a  big  sycamore,  and  coming  down  the  creek  for  complement,  including 
a  spring  on  the  east  side  of  the  creek."  This  will  admit  of  placing  the  200 
acres  on  the  south  boundary  or  on  the  east  boundary,  [123]  and,  in  either 
case,  would  be  down  the  creek  from  the  sycamore.  But  as  the  placing  it 
one  way  might  be  more  to  the  disadvantage  of  the  heirs  than  placing  it  on 
the  other,  and  as  the  law  did  not  mean  to  vest  any  discretion  in  the  exec- 
utor as  to  which  of  several  places  the  land  should  lie  at,  therefore  this 
case  is  within  the  fourth  clause.  This  is  a  power  which  the  executor 
ought  not  to  have ;  for,  in  case  of  the  personal  estate,  he  might  be  tempted 
to  give  an  option  to  the  obligee,  such  as  he  might  very  unreasonably  re- 
quire, rather  than  pay  the  value  of  the  bond  out  of  the  personalty. 

As  to  the  Act  of  Limitations  of  1715,  c.  41,  §  9,  and  of  1789,  where  is 
the  obligee  in  such  a  case  as  the  present  barred  as  against  the  heir  ?  He 
has  no  demand  against  the  executor  when  he  elects  the  land,  and  cannot 
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therefore  be  barred  as  to  him.    His  demand  is  only  against  the  heir,  and 
that  too  in  equity,  upon  a  trust  to  be  performed  by  the  heir,  who,  unit' 
performance,  holds  the  land  for  the  obligee ;  and  he  is  only  barrable,  as  in 
the  case  of  equities,  by  the  lapse  of  twenty  years  unaccounted  for. 

Upon  this  view  of  the  case,  though  the  evidence  was  improperly  rejected, 
yet  for  want  of  the  division  directed  in  1794,  c.  5,  §  4,  the  power  given  by 
the  act  to  the  administratrix  has  not  been  pursued ;  therefore  the  deed 
made  by  her  is  void,  and  the  plaintiff's  remedy  is  in  equity  for  a  spedfic 
performance. 

The  judgment  of  the  Circuit  Court  ought  not  to  be  reversed,  but  affirmed. 

Affirm  the  judgment 

NoTB.  —  The  remark  of  the  learned  judge  that  the  demand  of  the  obligee  in  such 
a  bond  is  in  equity,  upon  a  trust  to  be  performed  by  the  heir,  and  therefore  barrable, 
as  in  the  case  of  equities,  by  the  lapse  of  twenty  years,  is  clearly  not  law.  See  6 
Hay.  1,69,  224.— Ed. 


Nashville.    April  Term,  1818. 
BROWN  AND  OTHERS  v.  M'CAN  AND  OTHERS. 

An  elder  enterer  is  entitled  to  come  into  eqnity  to  have  the  legal  tide  of  the  younger  enterer 
acquired  by  first  procuring  a  grant,  divested,  and  possession  delivered  to  him.  [Aoc.  Beid 
V.  Buford,  1  Tenn.  410;  Cooke,  27;  8  Haj.  218;  2  Y.  202.] 

[124]  Bill  in  Equity.  —  Whtte,  J.,  delivered  the  opinion  of  himself 
and  Roane,  J. 

The  bill  states  that  John  Brown,  on  the  29  th  day  of  October,  in  the  year 
of  our  Lord  1783,  made  an  entry  for-  2000  acres  of  land,  lying  on  Knob 
Creek,  waters  of  Duck  River,  Maury  county ;  and  that,  in  pursuance 
thereof,  a  grant  issued  to  him,  the  said  John  Brown,  in  the  year  1808, 
covering  the  land  so  entered.  The  bill  further  states  that  the  defendants, 
or  those  under  whom  they  claim,  entered  the  same  land  that  was  covered 
by  said  Brown's  entry  ;  but  by  entry  subsequent  to  Brown's  entry,  and  of 
a  younger  date.  That  the  defendants  have  gotten  grants  upon  their  entries 
which  are  older  than  the  grant  to  Brown.  The  bill  states  a  regular  title 
from  Brown,  the  grantee,  to  the  complainants,  which  is  not  controverted 
by  the  answer.  The  defendants  are  in  possession,  having  regular  titles 
from  their  patentees;  which  also  is  not  controverted.  The  plaintiffs' 
equity  is  that  he  has  the  older  entry ;  that  it  is  special,  designating  the  par- 
ticular spot  so  entered ;  that  all  subsequent  enterers,  by  reasonable  examina- 
tion,  might  have  known  that  the  same  was  appropriated ;  that  the  defendants, 
having  this  knowledge,  ought  not  to  have  proceeded  to  acquire  a  legal  title 
thereto ;  that  their  having  done  so,  under  these  circumstances,  entitles  them 
to  the  equity  of  having  the  legal  estate  to  the  land  declared  in  them  by 
decree  of  this  court,  and  possession  to  be  delivered  up,  &c.  The  equity 
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in  this  case  depends  upon  the  following  entries  :  '^  John  Brown,  on  the 
29th  of  October,  1783,  enters  2000  acres  on  the  waters  of  Duck  River, 
adjoining  the  entry  made  by  Charles  Dixon  for  the  legatees  of  Henry 
Dixon,  deceased,  up  the  creek  above  said  entry.'*    Dixon's  entry  referred 
to  [125]  is  in  the  following  words :  '<  Charles  Dixon  for  the  legatees  of 
Henry  Dixon,  deceased,  28th  October,  1783,  enters  1500  acres  lying  on  the 
north  side  of  Duck  River,  on  a  large  creek  running  into  the  same  a  small 
distance  from  General  Green's  nortli-east  comer ;  beginning  on  the  creek 
joining  C.  Porter,  and  running  with  his  line  and  up  the  creek  on  both  sides 
for  quantity."    Porter's  eAtry  above  referred  to  is  as  follows :   •*  Charles 
Porter,  25th  of  October,  1783,  enters  5000  acres,  lying  on  the  north  side 
of  Duck  River,  beginning  at  the  jnouth  of  the  first  creek,  running  in  on 
the  north  side  above  the  mouth  of  Green's-  Lick  Creek,  and  running  up 
the  river  for  quantity."    Brown's  entry  refers  to  Dixon's,  and  Dixon's  to 
Porter's.    The  first  question  then  is,  whether  Porter's  entry  is  special,  and 
the  survey  correspondent  therewith  and  legal.    It  was  proved  that  the  mouth 
of  Green's  Lick  Creek  was  about  one  mile  below  the  mouth  of  Knob 
Creek,  on  Duck  River ;  that  Ejiob  Creek  was  the  first  creek  running  into 
Duck  River  on  the  north  side  above  the  mouth  of  Green  Lick  Creek,  and 
that  the  general  reversed  course  of  Knob  Creek,  from  its  mouth  upwards^ 
was  considerably  to  the  east  of  north.    Porter  s  survey  began  at  the  mouth 
of  Knob  Creek  and  ran  north,  then  east,  then  south  to  Duck  River,  and 
with  the  river  to  the  beginning,  making  a  square  as  nearly  as  could  be 
efiected,  considering  the  ground ;  the  meanders  of  Duck  River,  forming  the 
fourth  or  closing  boundary  of  the  figure.     Upon  this  case  it  is  believed 
that  Porter's  survey  is  a  large  one,  C9irectly  executed  and  supported  by  his 
entry.    It  is  not  considered  that' this  .entry  gives  any  indication  to  the  sur- 
veyor whether  the  form  to  be  pursued  by  him  should  be  that  of  a  square 
or  an  oblong ;  the  choice,  therefore,  having  devolved  upon  the  surveyor,  on 
his  election  of  a  square  is  a  good  execution.    He  begins  at  the  point  called 
for  by  the  entry,  and  runs  up  the  river,  which  satisfies  the  location.    No 
question  can  arise  but  [126]  what  Porter's  entry  is  special  on  the  face,  — 
indeed  none  has  been  made  by  the  argument. 

The  next  question  is,  whether  Dixon's  entry  is  special ;  and  has  it  been 
surveyed  according  to  the  entry.  The  proof  on  this  part  of  the  case  shows 
that  a  large  creek,  now  called  Rutherford's  Creek ;  but  in  the  year  1783, 
about  the  time  of  Dixon's  entry  and  some  time  afterwards,  was  called 
Cany  fork  of  Duck  River,  and  runs  into  Duck  River  on  the  north  side 
about  130  poles  east  of  Porter's  east  boundary,  distance  from  General 
Green's  north-east  comer,  in  a  straight  line,  428  poles.  It  was  further 
proved  that  General  Green's  north-east  comer  was  distant  from  the  mouth 
of  Knob  Creek  805  poles ;  that  Knob  Creek,  at  its  mouth,  was  about 
twenty-five  feet  wide,  and  Rutherford's  Creek  seventy-five  feet  at  its  mouth. 
Some  testimony  was  given  to  show  that  Knob  Creek  in  early  times,  when 
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this  entry  was  made,  was  called  a  large  creek ;  and  odo  entry  was  pro- 
duced calling  it  Big  Creek.  At  present,  however,  it  appears  to  be  of  size 
far  inferior  to  the  greater  number  of  creeks  on  Duck  Riyer  within  manj 
miles  of  it ;  equal  to  one  or  two,  and  superior  to  the  like  number.  Dixon 
surveyed  his  entry  on  Knob  Creek  in  a  square  adjoining  Porter's  on  the 
north ;  Porter's  north  boundary  forming  hb  south  boundary,  and  having 
the  creek  running  nearly  through  the  centre  of  his  survey.  On  this  part 
of  the  case,  it  was  contended  by  the  defendants'  counsel  that  Dixon  has 
not  surveyed  pursuant  to  his  entry ;  that  the  entry  intended  Rutherforcf s 
Creek,  and  that  this  intention  is  well  supported  by  the  description  proved, 
Rutherford's  Creek  being  a  large  creek,  and  a  small  distance  from  General 
Green's  north-east  comer.  Besides  it  was  argued  that  Knob  Creek  oould 
not  be  the  creek  intended  by  Dixon;  else  why,  having  Porter's  entry 
before  him  and  calling  for  it,  did  he  not  describe  Knob  Creek  as  that  entry 
did  ?  and,  not  having  done  so,  he  must  have  intended  another  creek.  The 
Court  feels  the  [127]  weight  of  this  argument,  and  acknowledges  the 
strength  in  which  it  was  presented  by  the  defendants'  counsel ;  but  they 
must  remember  this,  they  are  not  travelling  on  untrodden  ground ;  the  road 
is  well  marked,  and  they  have  to  follow.  Almost  every  question  that  can 
arise  upon  an  entry  is  well  settled  by  the  previous  decisions  of  the  differ- 
ent tribunals  in  this  State.  And  a  legal  intention  is  ascertained  by  the 
rules  of  law,  so  that  the  consideration  of  an  entry  is  no  longer  afloat  in 
this  particular.  .The  locative  call  is  to  prevail  over  the  more  general  or 
directory.  Applying  this  rule  to  the  present  case,  beginning  on  the  creek, 
joining  Charles  Porter's,  &c.,  is  the  locative  call ;  this  fixes  Dixon's  entry 
on  Knob  Creek  as  he  has  surveyed  it.  No  question  is  made  on  Brown's 
entry  when  Dixon's  is  thus  fixed.  His  to  adjoin  Dixon's,  and  up  the 
creek  above  for  quantity ;  and  so  it  has  been  surveyed. 

Decree  for  the  complainants. 

After  the  decree  was  settled  and  entered,  the  counsel  for  the  defendants 
presented  a  petition  for  a  rehearing,  which  is  depending  undetermined. 


Nashville.    April  Term,  1818. 
HAMILTON  V.  THOMAS  AND  JANE  BRADLEY. 

Innocent  pnrohasen  are  favored  in  equity,  and  ongbt  to  be  protected  where  it  can  be  done 
consistently  with  the  rales  of  law;  but  when  a  yendee  at  Bheriff*8  sale  prayB  the  aid  of 
equity  to  perfect  the  title,  the  proof  on  his  part  ought  to  be  clear  and  satisfactory. 

Thus,  where  the  complainant  claimed  under  execution  sale  for  the  debt  of  the  father,  iriio 
had  advanced  the  purchase-money,  and  taken  the  conveyance  in  the  name  of  his  infhnt 
child,  and  the  proof  failed  to  show  a  fraudulent  intent,  the  bill  was  dismissed.  [See 
Thompson  v.  Thompson,  1  T.  97;  Smith  v,  Greer,  8  Hum.  118;  Bnrkey  v.  Self,  4  Sn. 
121.] 
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Bill  %n  Equity  —  Roane,  J.  —  The  case  stated  in  the  bill  is  different 
from  that  made  out  by  the  proof.  In  the  bill,  it  is  charged  that  Samuel 
Barton  made  an  entry  14th  December,  1795,  for  640  acres  of  land  on 
Sugg's  Creek  by  virtue  of  a  warrant  No.  3654.  That  John  Boyd  recov- 
ered judgment  against  him  in  May,  1799,  and  procured  the  execution  to 
be  levied  on  the  land  included  in  the  entry.  And,  at  the  sale  by  the  sher- 
iff, the  complainant  became  [128]  the  purchaser  on  the  12th  of  May, 
1800.  That,  previous  to  the  judgment  and  sale^  Barton,  being  in  declining 
circumstances,  and  with  a  view  of  defrauding  his  creditors,  made  another 
entry  15th  March,  1797,  for  the  same  land  in  the  name  of  his  infant 
daughter  Margaret,  by  virtue  of  warrant  No.  3950,  and  applied  warrant 
3654  to  other  entries  ;  and,  after  the  sale  of  the  land,  procured  a  grant  in 
January,  1811,  in  the  name  of  his  daughter  Margaret  on  the  second  entry 
made  in  her  name,  and  prays  a  decree  for  the  land. 

From  the  documents  produced  in  the  court,  it  appears  that  the  entry  in 
December,  1795,  was  founded  on  a  warrant  which  had  been  ripened  into  a 
grant  several  years  before,  and  consequently  was  not  a  good  entry.  Nor 
could  the  purchaser  at  a  sheriff's  sale  acquire  any  right  to  the  land  by  vir- 
tue of  that  entry.  He  cannot  on  that  ground  daim  the  interposition  of  this 
court. 

The  warrant  on  which  the  entry  in  the  name  of  Margaret  Barton  was 
made  was  assigned  to  Samuel  Barton  in  1796,  and  by  him  to  his  daughter  on 
the  19th  of  March,  1797.  Margaret  was  then  about  fourteen  years  of  age ; 
she  married  shortly  after,  and  died  during  coverture,  leaving  the  defendant, 
Jane,  her  only  daughter  and  heir.  Barton  became  indebted  to  Boyd  on  the 
first  of  May,  1797.  The  judgment  was  in  May,  1799.  All  Samuel  Barton's 
right  to  the  land  was  sold  in  May,  1800.  The  bill  claims  a  right  to  have  the 
land  by  virtue  of  the  entry  of  1795.  That  entry  could  not  hold  the  land, 
being  made  on  a  warrant  previously  satisfied.  What  was  done  with  the  entry 
does  not  appear.  Samuel  Barton  had  not  any  right  to  the  land,  and  could 
not  make  a  fraudulent  conveyance  of  it  The  purchaser,  therefore,  on  the 
execution  sale  has  acquired  no  right  by  virtue  of  that  entry.  If  he  be 
entitled  to  any  relief,  it  must  be  in  a  state  of  things  different  from  that  in 
his  bill.  In  March,  1797,  [129]  Samuel  Barton  transferred  a  warrant  to 
his  daughter ;  an  entry  was  made  in  her  name  for  the  land  in  dispute. 
CSan  this  be  seized,  and  sold  to  satisfy  the  debt  of  Samuel  Barton  ?  It  is 
alleged  that  it  may ;  that  the  transfer  of  the  warrant  was  made,  and  the 
entry  also  in  her  name,  with  intent  to  defraud  creditors ;  and  that,  as  far 
as  creditors  are  concerned,  she  shall  be  deemed  as  a  bare  trustee  for  her 
father,  and  the  land  be  sold  for  the  satisfaction  of  his  debts.  Whatever 
may  be  the  £Eict,  as  to  Samuel  Barton's  intention,  the  Court  would  be 
scarcely  warranted  in  saying  it  was  proved  on  this  occasion.  It  is  true 
that  some  executions  have  been  issued  against  him  since  that  time,  and 
were  never  fully  satisfied.    The  general  impression  made  by  the  testimony 
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is,  that  Samuel  Barton  possessed  property  at  that  time  of  greater  valij^ 
than  would  have  discharged  all  his  debts.  But  the  very  trifling  suixb  for 
which  that  property  was  afterwards  sold  to  satisfy  executions,  it  turned  oat 
to  be  deficient  The  debt  for  which  this  land  in  dispute  was  sold  origi- 
nated after  the  time  of  the  entry  made  on  the  warrant  transferred  to  his 
daughter.  Boyd,  the  creditor,  had  no  doubt  of  his  solvency  at  that  time. 
The  judgment  afterwards  was  only  for  $640,  and  by  recurrence  to  the 
records  it  appears,  exclusive  of  the  land  now  in  dispute,  three  other  tracts 
of  640  acres  each,  and  three  lots  in  Nashville,  were  sold  by  execution  to 
satisfy  the  judgment,  and  still  it  is  not  completely  satisfied.  On  an  execu- 
tion obtained  by  Buchanan  (if  parol  testimony  is  to  be  received  on  the 
subject)  still  greater  sacrifices  were  made  of  the  property.  The  judgments 
were  all  subsequent  to  the  entry  for  the  land  in  1797.  Possessed  of  this 
property,  we  cannot  presume  (no  direct  testimony  of  intention  being 
offered)  that  the  purchase  of  land  made  in  the  name  of  a  daughter,  and 
for  her  advancement, — she  being  then  fourteen  years  of  age,  and  married 
shortly  after,  was  made  with  a  view  to  defraud  creditors.  If  this  [130] 
be  the  case,  from  the  proof  made,  the  complainant  cannot  be  relieved. 
But  even  if  it  were  otherwise,  I  much  doubt  whether  the  creditor  had  any 
lien  on  this  land  to  authorize  him  to  sell  it  by  fi.  fa,  for  S.  Barton's  debt 
On  this  point,  however,  I  am  not  so  well  satisfied  as  to  give  a  dedsive 
opinion.  Innocent  purchasers  are  favored  in  equity,  and  ought  to  be  pro- 
tected, where  it  can  be  done  consistently  with  the  rules  of  law.  But  when 
a  vendee  at  sheriff's  sale  prays  the  aid  of  this  court  to  perfect  the  title 
the  proof  on  his  part  ought  to  be  clear  and  satisfactory. 

Dismiss  the  hUL 

Whtte,  J.  —  The  bill  states  that  on  the  14th  December,  1795,  an  entry 
was  made  in  the  name  of  Samuel  Barton  for  640  acres  on  Sugg's  Creek, 
as  per  Exhibit  A.  Afterwards  a  judgment  was  recovered  against  Barton 
in  the  name  of  John  Boyd,  and  execution  thereon  was  levied  on  the  land 
covered  by  said  entry,  and  on  the  12th  of  May,  1800,  was  sold  to  the  plain- 
tiff as  appears  by  record.  In  the  mean  time,  —  to  wit,  on  the  15th  of 
March,  1797,  —  the  said  Barton,  who  was  in  declining  circumstance,  with 
a  view  of  cheating  and  defrauding  his  creditors,  made  another  entry  on  the 
same  land,  in  the  name  of  his  infant  daughter,  Margaret  Barton,  Exhibit  C 
That  after  the  entry  in  the  name  of  Margaret  Barton,  on  warrant  B654,  he 
appropriated  the  same  to  other  entries  ;  and  shortly  after  purchased  wa^ 
rant  3952,  with  a  view  of  applying  the  same  to  the  first  entry  made  as 
afores^d.  But  finding  said  entry  sold  as  before  set  forth,  he  caused  a  survey 
to  be  made  in  the  name  of  Margaret  Barton  for  the  same  land  included  in 
the  first  entry,  and  applied  warrant  No.  3952  thereto.  That  Margaret  Bar- 
ton never  paid  any  consideration  for  it ;  but  the  above  transfer,  which  was 
not  till  the  9th  of  August,  1808,  took  place  on  the  part  of  said  Barton  [181] 
to  defraud  the  plaintiff,  and  to  defeat  his  purchase ;  that  he  is  the  eqnita- 
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ble  owner,  and  Margaret,  in  the  most  favorable  light,  a  volunteer.  She 
was  an  in&nt  at  the  time  of  the  entry,  afterwards  married  Thomas  Brad- 
ley, and  died  in  1801,  leaving  one  child  named  Jane  Bradley.  That  the 
grant  did  not  issue  till  1811,  and  then  in  the  name  of  Margaret  Barton. 
That  Thomas  and  Jane  brought  ejectment  to  recover  possession,  which  is 
depending.  Possession  has  been  held  by  the  complainant  under  the  sher- 
iff's sale  for  the  last  twelve  years.  That  the  grant  to  Margaret  passed  no 
estate ;  but,  if  it  did,  prays  the  title  may  be  decreed  to.  the  complainant  and 
a  perpetual  injunction. 

The  answer  admits  a  grant  issued  to  Margaret  Barton  at  the  time  stated 
in  the  bill.  That  said  Margaret  died,  and  a  recovery  has  been  effected  in 
the  name  of  the  respondent,  and  of  his  infiint  daughter,  Jane  Bradley,  as 
the  legal  representatives  of  Margaret. 

That  Exhibit  C.  is  a  true  copy  of  the  entry  on  which  a  grant  issued  to 
Margaret ;  said  entry  was  made  in  her  name,  and  for  her  use  and  benefic, 
and  without  any  right  or  title,  as  he  believes,  ever  being  in  Samuel  Barton 
to  the  entry  or  warrant  Denies  the  entry  was  made  to  defeat  the  claim 
of  tne  plaintiff  under  his  purchase  aforesaid.  Any  daim  of  the  plaintiff 
was  long  subsequent  to  said  entry ;  and  denies  said  warrant  was  assigned 
to  Margaret,  and  said  entry  made,  to  defraud  the  creditors  of  Samuel 
BMon ;  as,  at  the  date  of  said  entry,  Samuel  Barton  was  possessed  of 
mucn  property,  and  fully  able  to  pay  his  debts,  as  he  believes.  The 
respondent  says  that  the  entry  in  the  name  of  Samuel  Barton,  Exhibit  A, 
founded  on  warrant  3654,  was  absolutely  void  at  the  time  the  same  was 
made,  and  vested  no  right  in  said  enterer.  The  said  warrant,  by  virtue  of 
which  the  said  entry  purports  to  be  made,  had  been  granted  before  at 
another  place  for  other  land.  The  said  entry  did  not  authorize  any  survey 
or  grant  to  said  Samuel  Barton,  [132]  and  the  complainant  could  acquire 
no  interest  therein  under  said  sale.  When  the  entry  was  made,  under 
whjch  the  defendant  claims,  it  was  such  an  entry  as  vested  a  title  in  Mar- 
gvet  Barton,  and  was  not  subject  to  the  legal  or  equitable  title  of  Samuel 
Barton,  and  the  entry  of  said  Samuel  Barton  was  made  without  any  inten- 
tion of  holding  the  said  land  by  virtue  of  the  claim,  but  only  to  prevent 
some  other  person  from  entering  the  same  land  until  Margaret  Barton 
should  procure  a  warrant  to  make  the  said  entry.  He  does  not  know 
whether  Samuel  Barton  paid  for  warrant  3952,  or  who  paid  for  the  same. 
That  said  warrant,  when  said  entry  was  made,  legally  and  equitably 
belonged  to  her,  and  is  vested  in  her  representatives,  and  is  not  subject  to 
be  sold  for  the  debts  of  Samuel  Barton.  He  also  pleads  the  act  of  three 
years,  and  1715,  c  48,  §  9.  Exhibit  A,  Samuel  Barton,  assignee  of 
Stephen  Jones,  &c.,  beginning  at  Ozwell  Townsend's  pre-emption  warrant, 
3654,  December  the  14th,  1795.  Exhibit  C,  Margaret  Barton,  of  Arthur 
M'Rory,  640,  15th  of  March,  1797,  adjoining  Ozwell  Townsend's  line 
surveyed  by  William  Nash,  and  further  it  is  written,  survey  returned  by 
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John  Duke,  D.  S.,  Ist  of  May,  1810.  Samuel  Barton  for  Margaret'fiin'- 
ton.  Copy  of  a  grant  to  S.  Barton,  assignee  of  Stephen  Jones,  640  acres, 
in  Sumner  county,  on  the  east  side  of  Cedar  Creek,  to  S.  Barton,  20th  of 
December,  1791,  warrant  3694.  Record  of  the  suit  Boyd  v.  Barton,  the 
second  Monday  of  May,  1799,  in  court  judgment  acknowledged  for  $640. 
Execution  the  first  Monday  of  May,  1799,  issued  13th  of  June,  1799. 
February  1,  1806,  levied  on  all  the  right,  title,  and  interest  that  Samuel 
Barton  has  to  640,  adjoining  of  Ozwell  Townsend's  pre-emption  and  sold 
to  Joseph  Hamilton  for  Sd7,  the  12th  of  May,  1800.  An  assignment  of 
M'Rory's  warrant  No.  3952  to  Samuel  Barton,  December  13,  1796,  by 
Samuel  Barton  to  Margaret  Barton,  19th  of  March,  1797. 
'  [133]  Sugden.  428.  A  trustee  considered  himself  entitled  to  the  trust 
money ;  no  presumption  can  be  received  in  opposition  to  the  fact  that  he 
intended  the  lands  bought  to  be  subject  to  the  trust.  A  purchase  in  the 
name  of  a  child,  either  solely  or  jointly  in  the  name  of  a  parent,  is  not 
within  the  27th  of  Elizabeth;  therefore  a  sub-purchaser,  bona  fids  not 
relieved.  Sugden,  424,  425.  But  a  purchase  in  the  name  of  a  child  may 
be  iraudulent  against  creditors,  if  at  the  time  the  parent  was  indebtea  to 
the  extent  of  insolvency.  Sugden,  425.  See  5  Yes.  Jr.  384 ;  2  Vernon, 
683.  It  seems  the  better  opinion,  that  a  purchase  is  not  within  the  opera- 
tion of  13th  of  Elizabeth  when  the  same  is  clear  of  actual  fraud.  SngM, 
426;  2  Vernon,  490 ;  8  Ves.  Jr.  199.  '^ 

From  the  testimony  of  John  Buchanan,  it  appeared  that  Samuel  Barlnn 
had  been  a  long  time  ago  insolvent,  but  cannot  say  when  he  became  so; 
that  Barton  contracted  the  debt  he  owed  to  him  in  1794  or  1795;  that 
when  he  sued  Barton  the  latter  was  able  to  pay,  but  refused,  alleging  that 
Shaw,  the  other  obligor,  ought  to  pay  it,  for  he  had  received  the  considera- 
tion. Does  not  recollect  when  this  suit  was  instituted,  but  believes  his 
judgment  was  in  1799.  The  record  is  burned..  That  Barton,  when  he 
failed,  did  so  suddenly.  That  he  had  property  enough  to  pay  all  his  debts, 
but  was  broken  up  by  executions,  selling  it  at  an  undervalue.  That  Ms 
judgment  is  not  yet  all  satisfied.  Judge  Overton  says  that  the  bond  Barton 
and  Shaw  gave  to  Buchanan  first  involved  him ;  he  wished  not  to  pay  it, 
and  after  he  was  sued  for  it  he  began  to  convey  away  his  land,  but  when 
that  was  he  does  not  know.  John  Boyd  says  that  when  Barton  gave  his 
bond  to  him,  which  was  on  the  Ist  of  May,  1797,  he  thought  well  of  him; 
rather  thinks  he  was  then  able  to  pay  his  debts,  but  not  certain.  However, 
he  was  not  afraid  of  him  then. 

[134]  Suppose  the  case  in  the  strongest  point  of  view,  for  the  com- 
plainant, that  Barton  assigned  the  warrant  in  fraud  to  defeat  his  credittHis, 
and  that  he  was  indebted  at  the  time  of  the  assignment  The  most  that 
ean  be  said  is,  that  the  assignment  did  not  pass  the  interest  of  the  warrant 
to  Margaret ;  that  the  act  of  assignment  being  void  is  the  same  as  if  it  did 
not  exist  Margaret,  the  infant^  then,  has  the  warrant  of  her  father ;  with- 
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out  right  in  her  possession,  she  enters  it,  and  thereby  makes  an  appropria- 
tion. JFor  in  this  part  of  the  transaction  I  think  there  is  no  difference 
whether  Margaret  made  the  appropriation  herself,  or  it  was  done  by  her 
&ther  or  any  other  person  for  her ;  qui  facit  per  aUum  facit  per  se.  The 
warrant  before  entry,  in  consequence  of  the  power  it  gives  to  make  the 
entry,  has  never  been  considered  as  land  or  real  estate,  but  personal,  and 
passes  as  a  chattel  by  conti*act  and  delivery,  which  is  usuaUy  evidenced  by 
assignment  either  on  the  warrant  itself,  or  on  another  paper,  or  by  parol. 
Trover,  I  understand,  for  the  conversion  of  a  warrant  has  been  supported 
in  our  court ;  this  is  taking  it  as  a  chattel,  the  recovery  vesting  the  prop- 
erty in  the  defendant  A  warrant,  then,  by  this  case  is  capable  of  being 
converted  by  one  man  to  his  own  use  against  the  will  of  another  who  was 
the  owner  before  conversion.  And  although  a  court  of  equity  might  con- 
sider this  appropriation  a  trust,  in  order  to  give  the  party  injured  a  remedy 
adequate  to  his  case,  founded  on  the  misconduct  of  the  other  party  in  mak- 
ing the  conversion  of  the  warrant ;  yet  that  cannot  be  taken  into  considera- 
tion upon  the  present  pleadings  between  these  parties.  This  warrant,  if  it 
was  converted  by  Margaret,  the  act  constituting  the  conversion  is  not 
equivocal ;  it  amounts  to  a  consumption  of  the  thing  itself,  to  the  ex- 
tinguishment of  it  as  a  personalty.  As  a  warrant,  upon  being  located  by 
entry,  isjunctus  officio  as  a  warrant,  and  loses  its  existence  in  another 
existence  which  it  has  produced  ;  to  [135]  wit,  the  entry.  At  this  stage 
of  the  business,  that  is  after  entry,  how  stood  the  rights  of  the  different 
parties  ?  Suppose  the  plaintiff,  after  this  entry  was  made,  had  been  a 
judgment  creditor  in  1797,  and  execution  had  issued  against  Samuel  Bar- 
ton, could  it  have  been  levied  on  the  warrant  in  the  entry  office  then  ?  (for 
I  will  consider  presently  the  case  of  the  execution  being  levied  on  the 
entry) ;  certainly  not,  for  the  reasons  above  stated.  If  it  ever  could  have 
been  levied,  that  is  in  the  hands  of  Samuel  Barton  himself,  which  I  think 
is  very  questionable,  and  rather  that  it  cannot ;  for  if  deeds,  writing,  and 
even  bank-notes,  cannot  be  seized  upon  by  9kjLfa.j  much  less  can  a  warrant 
in  my  opinion ;  every  reason  why  these  should  not  be  the  objects  of  an  ex- 
ecution operating  with  the  same  force  against  the  warrant  being  so,  which 
is  a  cho9e  in  cLction,  But  supposing  the  land  warrant,  in  the  hands  of 
Samuel  Barton,  could  have  been  seized  and  sold  under  execution,  and  the 
same  in  the  hands  of  Margaret  before  appropriation  by  entry  thereon  (this  is 
supposing  the  transfer  void),  could  it  afterwards?  1  think  not ;  because 
by  affixing  the  warrant  to  land,  its  property  as  well  as  nature  is  altered. 
Like  the  case  in  6  Ba.  Ab.  580,  where  a  piece  of  timber  which  was  illegal- 
ly taken  was  used  in  building  or  repairing ;  this,  although  it  is  known  to 
be  the  same  timber,  cannot  be  retaken,  the  nature  of  the  timber  being 
changed ;  for  by  annexing  it  to  the  freehold  it  becomes  real  property.  A 
case  analogous  to  this  in  principle  is  in  3  Mass.  Term  Hep.  403,  Floyd  v. 
Day ;  6  Ba.  Ab.  686|  where  an  agent  compromised  the  demand  of  his 
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principal  by  receiving  from  the  debtor  a  negotiable  note  for  a  greater 
amount,  indorsed  tq  the  agent,  who  paid  the  difference  to  the  debtor.  The 
principal  cannot  maintain  trover  for  the  note,  for,  although  the  agent  is 
answerable  in  assumpsit  for  the  money  he  ought  to  have  received  from  the 
debtor,  yet  the  property  of  the  note  is  in  him.  So,  in  the  [136]  present 
case,  Margaret  might  have  been  answerable  after  the  appropriation  of  the 
warrant,  to  the  amount  of  the  value,  as  for  the  conversion  ;  yet  the  entry 
became  her  property,  and  could  not  be  touched  by  the  creditor  by  execu- 
tion. Analogous  to  the  present  case,  as  respects  the  extinguishment  of 
the  warrant  by  the  entry,  is  the  case  where  a  contract  of  a  lower  degree 
is  determined  and  annulled  by  accepting  a  contract  of  a  higher  degree  for 
the  same  thing.  As  a  simple  contract'  is  annulled  by  a  bond,  and  this 
last  by  a  judgment,  being  a  higher  security.  1  Powell  on  Contracts,  423. 
Similar  is  the  case,  also,  where  a  man  has  rent  or  services  issuing  out  of 
land,  and  he  purchases  the  land ;  the  rent  and  services  are  extinguished. 
The  plaintiff  comes  into  court  now  by  virtue  of  the  specific  liens  created  by 
his  judgment  and  execution,  and  as  a  purchaser;  he  does  not  come  in  as  a 
creditor ;  for  if  he  did,  and  a  proper  case  was  made  out  for  the  decree  of 
this  court,  it  would  be  to  take  the  account,  and  he  would,  as  a  creditor  pari 
passu  with  others,  receive  in  proportion.  Coming  in  by  virtue  of  his  spe- 
cific lien,  he  has  the  whole  or  none ;  and,  if  he  has  no  lien,  he  cannot  be 
relieved  as  a  creditor  eo  nomine, 

I  shall  now  consider  the  plaintiff's  caise  as  it  has  been  argued  for  him. 
That  the  execution's  being  levied  on  the  entry  of  Margaret;  that  her 
father  Samuel  Barton  purchased  the  warrant  with  his  money,  and  made 
this  entry  for  the  benefit  of  his  daughter,  —  it  is,  in  other  words,  a  purchase 
made  by  him  for  her. 

If  Samuel  Barton  had  been  the  owner  of  the  warrant,  and  the  entry  had 
been  in  his  own  name,  this  interest  in  the  land,  though  not  a  legal  interest, 
but  an  equitable  one,  would  nevertheless  by  the  Act  of  1794,  c.  5,  §  7,  have 
been  subject  to  execution  against  him.  If  he  had  purchased  the  warrant, 
and  made  the  entry  in  the  name  of  another,  not  his  child,  as  the  whole  con- 
sideration flowed  from  and  had  been  advanced  by  him,  in  that  case  a  trust, 
equal  to  the  [137]  interest  in  the  former  case  would  have  resulted  to  him. 
Whether  this  equitable  interest  would  have  been  subject  to  an  execution 
has  not  yet  been  decided,  that  I  know  ot  But  the  present  case  is  much 
less  strong  for  the  plaintiff ;  when  the  father  advances  the  purchase-money, 
and  takes  the  conveyance  in  the  name  of  an  in&nt  child,  no  trust  results; 
it  is  deemed  an  advancement  for  the  child  (Sugden,  419),  if  the  child  is 
not  advanced.  And  an  advancement  in  part  does  not  ever  vary  the  case. 
Ibid.  421.  Upon  this  ground,  therefore,  it  is  not  perceived  how  the  plain- 
tiff can  establish  a  lien  upon  this  land  by  virtue  of  a  purchase  utider  an  ex- 
ecution. No  legal  estate  was  vested  in  Margaret ;  an  equitable  interest 
was  vested  in  her ;  but  it  did  not  result  to  the  father.  How,  then,  could 
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an  execution  against  him  create  a  specific  lien  upon  it  ?  If  this  property 
could  be  reached  by  him  at  all  in  any  manner,  being  a  purchase  by  Mar- 
garet, it  would  not  be  by  the  lien  set  forth  in  his  bill  by  virtue  of  the  ex- 
ecution against  Samuel  Barton  as  a  purchaser  under  it.  For  the  Statute 
of  27th  of  Elizabeth,  c  4,  and  the  other  statutes  of  the  50th  of  Edward 
in.  and  the  Sd  of  Henry  YIL  against  fraudulent  conveyances,  do  not  ex- 
tend to  a  case  like  this.  In  1  Fonb.  275,  in  the  text,  it  is  laid  down  thus : 
'^  And  some  think  that  fraudulent  conveyances  are  made  so  only  by  the 
several  statutes  for  that  purpose,  and  therefore,  if  the  debtor  make  a 
purchase  in  trustees'  names  he  may  declare  the  trust  to  whom  he  pleases ; 
for  he  might  have  given  him  the  money  to  have  made  the  purchase  himself, 
and  it  is  a  new  pretence  to  say  a  man  made  a  purchase  fraudulently .*'  2 
Yern.  490 ;  lb.  67,  to  the  same  effect.  And  Sugden,  424,  425,  notices 
the  present  case  expressly.  He  says  a  purchase  in  the  name  of  a  child 
solely,  or  jointly  with  the  parent's  name,  is  not,  however, >within  the  27th 
of  Elizabeth ;  and  therefore  a  subsequent  purchaser,  although  honA  fide^ 
will  not  be  relieved  against  it.  3  Cro.  550.  [138]  From  these  authorities 
the  plaintiff,  if  he  were  a  purchaser,  could  not  have  the  decree  of  the  Court 
in  his  favor  upon  the  present  case. 

With  regard  to  the  other  part  of  the  argument,  that  this  purchase,  for 
the  benefit  of  Margaret,  by  her  father,  is  fraudulent  by  the  Statute  of  13 
Elizabeth,  c.  5,  as  it  seems  to  me,  cannot  apply  upon  the  present  case  as 
above  noticed.  But  if  the  bill  had  been  brought  by  the  plaintiff  as  a 
creditor  of  Samuel  Barton,  and  the  daughter  as  a  purchaser,  or  her  repre- 
sentative praying  on  account  of  the  present  estate,  debt,  &c.,  of  Samuel 
Barton,  and  that  the  entry  to  Margaret  might  be  declared  fraudulent  and 
void  as  against  creditors,  being  voluntary,  and  an  account. might  be  taken, 
as  in  Christ's  Hospital  v.  Budgin  and  others,  2  Yern.  683 ;  and  in  Lusk  t;. 
Wilkenson,  5  Yes.  Jr.  384,  and  it  were  a  recent  application,  and  so  no 
objection  would  be  on  account  of  the  laches  of  the  plaintiff  in  bringing 
forth  a  stale  demand,  —  I  would  say  that  the  evidence  in  the  cause  would 
not  warrant  the  relief  prayed  for;  the  circumstance  of  being  indebted 
merely  at  the  time  of  the  purchase  made  for  the  daughter  would  not 
answer  the  purpose.  The  above  case  in  Yes.  Jr.  requires  the  party  to  be 
indebted,  at  the  time,  to  the  extent  of  insolvency  in  order  to  affect  the 
purchase.  Sudg.  426  thinks  it  the  better  opinion,  when  the  case  is  dear 
of  actual  fraud,  that  a  purchase  is  not  within  the  operation  of  the  13 
Elizabeth  at  all.  For,  says  he,  as  the  purchaser  may  give  the  money  to 
the  object  of  his  bounty  to  purchase  the  estate  for  himself,  he  may  by  the 
same  reason  direct  a  conveyance  to  be  made  to  him. 

A  decree  of  dismisiian  was  entered. 
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JAMES  HICKS. 

If  the  Court  have  no  jurisdiction  of  the  subject,  or  if  the  defendant  were  not  served  with 
process  actually  or  constructively,  the  judgment  is  a  nullity,  and  any  sale  under  it  can 
communicate  no  title  to  the  purchaser.  [Ace  Hughes  v,  Biyan,  6  Y.  471;  Sherrell  v, 
Goodrum,  8  Hum.  480.] 

Thus,  a  judgment  against  an  infant  on  a  scire  facias  to  subject  land  descended  to  the  ances- 
tor's debt,  which  scire  facias  was  not  served  on  the  infant,  nor  on  his  general  guardian, 
although  he  had  one,  but  on  a  gpiardian  ad  Utem,  is  void.  [Aoo.  Darby's  Lessee  v. 
McCarrol,  6  Hay.  286;  Darby's  Lessee  v.  Anglin,  4  Hay.  244.  And  see  this  case  dted 
in  Gwin  v.  Latimer,  4  Y.  28,  and  Fields  v.  State,  M.  &  Y.  176,  note.] 

[139]  In  Error —--In  Ejectment.  —  Haywood,  J.  —  On  the  trial  of 
this  ejectment,  the  jury  found  the  defendant  not  guilty,  and  a  bill  of  excep- 
tions was  filed.  From  which  it  appears  that  John  Elliot  died  intestate  in 
May,  1789,  leaving  George  S.  Elliot  his  only  son  and  heir-at-law,  who 
was  born  the  14th  of  February,  1788.  A  grant  issued  to  the  heirs  of 
John  ElUot,  deceased,  for  640  acres  of  land,  dated  the  27th  of  April,  1793. 
At  January  sessions,  1790,  of  the  court  for  Tennessee  county,  David 
Johnson  and  Greorge  Oldham  adjOiinistered  on  the  estate  of  John  Elliot, 
and  returned  their  inventory  to  the  next  April  sessions.  James  Elliot 
brought  suit  against  the  administrators,  Oldham  and  Johnston,  in  January, 
1791 ;  at  which  time  the  letters  of  administration  to  Oldham  and  Johnston 
were  repealed,  and  an  administration  was  granted  to  Zilpha  Elliot,  the 
widow  of  John  Elliot,  deceased,  and  she  was  also  appointed  guardian  to 
her  infant  children,  Greorge  and  Zebiah,  and  gave  bond  and  security  as 
guardian. 

Whether  the  former  administrators  defended  the  suit  brought  by  James 
Elliot  does  not  appear  by  the  record.  The  plea  of  plene  administravityna 
pleaded  at  April,  1791.  Afterwards  at  July  sessions,  1791,  the  same  plea 
was  put  in,  and  on  the  trial  docket  was  entered  "jury  sworn;  say  tbey 
find  for  the  plaintiff,  damages  £168  16«."  A  Ji.  fa.  issued  against  the 
goods  and  chattels,  &c.,  of  John  Elliot,  deceased,  &c.,  reciting  it  to  be  for 
a  debt  James  Elliot  recovered  against  him.  This  was  returned  at  October 
sessions  "  nothing  found."  An  alias  issued  in  the  same  form,  on  which 
was  the  [140]  same  return.  At  April  sessions,  1792,  <<  ordered  that 
George  Neville,  Esq.,  be  appointed  guardian  to  George  Simms  Elliot,  for 
the  special  purpose  of  receiving  service  of  two  scire  facias;  one  at  the 
instance  of  James  Elliot  against  George  Simms  Elliot,  as  the  heir-at-lav 
of  John  Elliot,  deceased,  to  show  cause,  if  any  he  can,  why  execution 
should  not  be  had  of  the  real  estate  in  his  hands ;  the  other  at  the  instance 
of  Robert  Nelson  against  the  said  Greorge  Simms  Elliot  for  a  like  purpose, 
and  that  he  be  vested  with  full  power  to  defend  the  same  in  behalf  of  the 
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said  Greoige  Elliot,  heir-at-law."     Scire  facicu  issued,  commanding,  &c.,  to 
make  known  to  George  Neville,  gaardian  of  George  S.  Elliot,  to  show 
cause  why  execution  should  not  be  had  of  the  real  estate  of  the  deceased 
in  his  hands.    This  was  returned  ^*  made  known  to  George  Neville,**  and 
at  July  sessions,  1792,  there  was  this  entry  of  record:  ''James  Elliot  v, 
John  Elliot's  heir.     Judgment  according  to  scire  faciasP    In  January^ 
1793,  James  M'Garrol  (who  had  intermarried  with  the  administratrix  some 
time  in  1792),  by  a  settlement  with  the  County  Court,  was  authorized  to 
retain  £61  49.  for  expenditures  and  disbursements,  during  their  administra- 
tion, and  certain  persons  were  appointed  to  value  and  set  off  to  him  prop- 
erty to  that  amount.    In  October,  1793,  it  was  ordered  by  the  Court  that 
execution  issue  against  the  real  estate  of  John  Elliot,  deceased,  to  satisfy 
the  remaining  part  of  the  judgment,  James  Elliot  v.  John  Elliot  deceased's 
heir,  Robert  Weakly  r.  John  Elliot  deceased's  heir,  and  also  Robert  Nelson 
V.  John  Elliot,  deceased.     And  pursuant  to  order,  9l  fieri  fadoi  issued  com- 
manding, &C.,  that  of  the  lands  and  tenements  of  John  Elliot,  deceased,  you 
cause  to  be  made  the  sum  of  £77  16;.,  being  the  balance  due  on  a  judg- 
ment obtained  by  James  Elliot  t;.  Elliot's  administrators.    This  execution 
was  levied  upon  the  land  now  in  dispute,  and  sold  by  the  sheriff  to  [141] 
James  M' Carrol  in  January,  1793,  for  the  sum  of  £10.    The  sheriff  exe- 
cuted a  deed  to  M'Carrol  in  1804,  who  took  possession  in  1806,  and  has 
continued  in  possession  ever  since.    On  the  22d  September,  1812,  he  sold 
and  conveyed  190  acres  to  Blackman,  who  afterwards  conveyed  his  part  to 
the  defendant  ELicks.    They  have  been  in  possession  ever  since  the  dates 
of  theiir  purchases.    On  the  2d  of  January,  1816,  George  Simms  Elliot 
sold  and  executed  a  deed  to  Patrick  Darby,  the  lessor  of  the  plaintiff,  for 
the  premises  in  question.    Greorge  S.  Elliot  arrived  at  full  age  the  14th  of 
February,  1809.     The  original  writ  in  this  cause  was  signed,  attested  by 
the  clerk  on  the  12th  of  February,  1816,  and  was  delivered  to  the  lessor 
of  the  plaintiff,  and  was  by  him  fULled  up  on  that  day,  and  was  indorsed  as 
having  issued.     But  security  for  the  prosecution  of  the  suit  was  not  given 
till  the  4th  of  March  following.    The  writ  was  put  into  the  hands  of  the 
sheriff,  and  was  executed  on  the  11th  of  April.    It  was  also  proved  on 
the  trial,  that  H.  F.  Bell,  Robert  Prince,  and  James  Stuart  were  chosen 
by  M'Carrol  as  administrator  and  guardian,  and  by  George  and  Zebia 
EUiot,  heirs  and  representatives,  to  adjust  and  determine  a  difference  that 
had  arisen  between  them,  in  which  the  heirs  claimed  damages  in  conse- 
quence of  the  alleged  maladministration  of  M'Carrol.    And  they  awarded 
that  M'Carrol  should  pay  $400  and  convey  320  acres  of  land  on  White's 
Creek,  for  which  he  gave  his  bonds,  and  afterwards  paid  the  money  and 
made  the  deed.    The  arbitration  was  considered  by  the  arbitrators,  and  by 
all  parties,  as  extending  to  the  whole  estate,  real  and  personal ;  but  it  does 
not  appear  that  there  was  any  bond  of  submission.    All  parties  seemed 
satisfied  with  the  decision,  and  the  r^resentati^es  gave  M'Carrol  a  receipt, 
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which  was  considered  a  final  discharge  from  all  further  responsibility  (but 
this  receipt  has  not  been  produced).  All  parties,  as  well  as  the  arbitra- 
tors, seemed  to  consider  that  the  legal  title  to  the  [142]  land  was  in 
M* Carrol,  by  the  judgment,  execution,  and  sale;  and  that  there  was  no 
necessity  of  awarding  a  release  of  title,  nor  was  any  made.  And  the 
arbitrators  say  if  they  had  believed  at  that  tinve  that  the  legal  title  was  in 
the  heir,  they  would  not  have  awarded  him  to  release  it  for  that  sum. 

These  are  the  facts,  and  it  will  save  time  at  once  to  inquire  whether, 
admitting  a  judgment  given  against  one  not  served  with  process  be  void,  a 
fieri  faciax  issued  upon  it,  and  not  superseded,  but  the  sheriff  proceeds  to 
execute  it  by  sale,  shall  be  itself  so  absolutely  void  as  not  to  protect  the 
sheriff  or  vendee.     For  I  think  it  must  be  admitted  that,  if  the  sheriff  be 
protected,  the  vendee  will  be  also.    It  would,  indeed,  be  most  unreasonable 
that  the  sheriff,  commanded  by  a  solemn  writ,  issuing  from  a  court,  upon  a 
subject  within  its  cognizance,  should  for  executing  that  writ  be  punished  as 
a  trespasser,  because  the  plaintiff  had  caused  an  irregular  judgment  to  be 
entered  as  the  foundation  of  the  execution,  in  which  the  sheriff  neither  had 
nor  could  have  the  least  concern.    It  would  be  well  enough  to  make  the 
plaintiff  answerable,  but  to  make  the  sheriff  so  all  the  world  would  exclaim 
against  as  most  impolitic  and  unjust     And  is  there  any  reason  which  would 
exempt  the  sheriff,  that  would  not  equally  operate  to  exempt  the  vendee  ? 
To  be  sure,  he  is  not  obliged  to  purchase,  as  the  sheriff  is  to  execute  the 
writ     But  is  he  not  equally  justifiable  in  paying  respect  and  giving  cre- 
dence to  process  issuing  from  a  court  having  power  to  issue  it  on  proper 
occasions  ?    If  every  one  must  be  satisfied  that  the  judgment  is  not  vacata- 
ble  for  irregularity  before  he  dare  purchase,  who  will  be  so  imprudent  as 
ever  to  purchase  at  an  execution  sale  ?  Or  if  any  one  should  purchase,  will 
he  be  so  imprudent  as  to  give  the  value  of  the  thing  sold  ?     Will  he  not 
take  care  to  be  indemnified  against  any  contingency  to  which  his  purchase 
shall  be  exposed  by  invalidity  of  the  judgment  ?     The  defendant  may  cause 
[143]  such  judgment  to  be  set  aside  upon  motion  by  the  Ck)urt  in  which 
it  is  entered.     If  he  do  so  before  ihefi.fa.  is  executed,  he  prevents  the 
mischief  of  a  seizure  and  sale.     But  if  he  do  not  procure  it  to  be  suspended 
in  time,  after  he  has  suffered  by  a  seizure  and  sale,  he  must  look  for  redress 
to  the  plaintiff;  who,  upon  reversal,  will  be  obliged  to  restore  to  him  all 
that  he  has  lost,  to  be  assessed  by  a  jury  in  an  action  on  the  case  if  he 
choose  to  bring  one,  or  by  a  writ  of  restitution  of  the  moneys  raised  bj  a 
sale  of  his  property  if  he  choose  to  be  satisfied  with  it     4  Mod.  161 ;  Salk. 
587, 588.     It  is  of  no  use,  then,  after  a^./a.  is  executed  for  the  defendant 
to  say  to  the  vendee.  The  fi^fd.  under  which  you  purchased  was  founded 
upon  a  void  judgment     It  is  wholly  useless  to  inquire  whether  a  judgment 
be  void  for  want  of  process  duly  served.     This  cannot  affect  the  vendee, 
however  available  it  may  be  made  against  the  plaintiff.    It  follows  that  a 
judgment  need  not  be  shown  by  a  vendee^  though  it  must  by  the  plaintiff 
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if  he  be  sued.  Vide  5  Com.  Dig.  Pleader,  3  B.  7 ;  4  Mass.  612 ;  2  Gaines, 
255,  259.  Vide,  also,  12  Mod.  179 ;  Raj.  73.  A  judgment  need  not  be 
shown  by  the  vendee  in  the  case  of  personals  (12  Mod.  179 ;  Ray.  73) ; 
what  is  there  in  the  nature  of  the  thing  to  make  it  so  in  case  of  realty  sold 
hjji.fa,  ?  If,  after  a  judgment  which  binds  the  lands,  the  defendant  sells, 
and  then  the  execution  issue,  and  the  sheriff  sells  the  same  lands  to  another, 
the  latter  purchaser  ought  then  to  show  the  judgment  in  order  that  the 
JLfa.  by  relation,  and  his  deed  under  it  may  overreach  the  intermediate 
sale,  but,  in  no  other  case,  do  I  conceive  the  judgment  to  be  necessary ; 
unless  where  the  property  is  conveyed  in  fraud  of  creditors,  and  sold  by  the 
sheriff  under  an  execution  against  the  vendor  or  donor.  If  a  judgment 
were  indispensable  to  the  validity  of  a  sale,  then  in  case  of  reversal,  after 
which  no  judgment  could  be  produced,  the  sale  would  be  void,  than  which 
nothing  [144]  is  more  untrue  or  more  monstrous.  For  who  would  recom- 
pense the  vendee ;  will  the  sheriff  do  it  ?  He  will  be  justified  under  the 
authority  of  his  writ  Will  the  vendee  sue  the  plaintiff?  He  will  say  to 
the  vendee,  I  was  no  party  to  the  judgment  between  you  and  the  defend- 
ant to  my  action.  My  judgment  against  him  is  in  full  force,  not  vacated 
nor  reversed,  and  never  will  be  so ;  for  he,  having  recovered  against  you, 
cannot  move  to  set  aside  the  judgment.  He  is  satisfied.  He  is  not  entitled 
to  any  restitution  against  me.  Will  he  sue  the  defendant  ?  He  will  say, 
The  judgment  between  the  plaintiff  and  myself  is  in  full  force :  and,  more- 
over, he  will  say.  You  purchased  without  my  request,  and  even  against  my 
wishes ;  your  money  has  not  come  into  my  hands.  Must  he  lose  his  money, 
then,  that  he  paid  to  the  sheriff  and  he  to  the  plaintiff,  and  give  up  the 
property  purchased  to  the  defendant,  after  paying  his  debt  to  the  plaintiff, 
and  sit  down  under  the  loss  ?  Far  better  would  it  be,  and  more  honest, 
not  to  have  any  execution  at  all,  than  one  drawing  such  consequences  in 
its  train ;  better  not  act  at  all  than  to  circumvent  a  deluded  man  by  means 
of  his  confidence  in  judicial  rectitude.  The  anonymous  case  in  Salk.  588, 
evidently  speaks  of  a  restitution  of  money  raised  by  a  sale  before  the  judg- 
ment set  aside  for  irregularity,  not  a  restitution  of  the  property  taken  and 
sold.  And,  if  so,  what  good  will  it  do  to  show  a  judgment,  for  if  void  for 
irregularity  the  sale  is  good ;  if  not  void  the  sale  is  good  ?  Can  it  be  sup- 
posed that  the  vendee  is  the  person  meant  in  this  case  to  be  punished  by 
attachment  for  not  obeying  the  rule  for  restitution  ?  Will  he,  who  is  not 
a  party  to  the  proceeding  in  which  the  judgment  is  set  aside,  be  ordered  to 
make  restitution  when  the  plaintiff,  who  is  a  party,  and  has  the  money 
raised  by  the  sale,  is  passed  over  and  left  in  the  undisturbed  possession  of 
the  money,  whilst  at  the  same  time  the  vendee,  a  total  stranger,  is  pun- 
ished for  the  contempt  ?  I  think  it  will  be  conceded  [145]  after  reflection, 
that  the  plaintiff  is  the  person  to  be  punished  in  case  of  non-restitution  ; 
and  if  so  the  authority  of  this  case  decides  the  question.  Why  is  he  pro- 
ceeded against  in  this  summary  way,  and  not  by  sci.fcu  ?    Because  he  has 
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behaved  amiss,  and  has  been  called  on  to  defend  bis  conduct  on  the  motion 
for  setting  aside  the  judgment.  Would  this  reasoning  apply  to  the  vendee 
and  show  that  he,  too,  could  be  proceeded  against  to  take  away  his  property 
upon  a  mere  rule  issued  to  him  to  give  it  up  without  further  ceremony  or 
resistance  ?  Then  he  is  not  the  person  to  be  punished,  but  the  plaintiff. 
Against  hiin  and  not  against  the  vendee  is  restitution  to  be  made  in  case  of 
setting  a  judgment  aside  for  irregularity  after  the  Ji,  fa,  is  executed.  The 
vendee  is  safe  whether  the  judgment  be  or  be  not  set  aside.  If  the  judg- 
ment must  be  produced,  and  must  appear  to  be  one  not  void  for  irregularity 
or  for  not  serving  process  on  the  defendant,  then  suppose  this  case :  the 
sheriff  has  returned  executed*;;  but  the  defendant  in  his  action  against  the 
vendee  offers  to  prove  that  the  return  of  the  sheriff  was  false,  and  that  the 
defendant  at  the  time  of  the  supposed  service,  and  long  before  and  after- 
wards, was  in  France.  Must  this  allegation  be  tried,  and  the  judgment  be 
declared  void  as  between  the  defendant  and  the  vendee,  whilst  it  remains 
in  force  as  between  the  plaintiff  and  the  defendant  ?  Or  will  this  judg- 
ment, remaining  unrescinded  by  the  Court  that  rendered  it,  be  considered  as 
in  force  by  all  other  courts  where  it  may  incidentally  be  questioned  ?  If 
the  latter,  then  how  can  the  evidence  of  a  false  return  by  the  sheriff  be  at 
all  material  ?  That  should  have  been  shown  a  priori  to  the  court  in  which 
the  judgment  is.  But  if  the  false  return  shall  be  inquired  into,  then  as 
between  the  plaintiff  and  defendant  that  return  will  remain  conclusive ;  but 
as  between  the  defendant  and  innocent  vendee  it  has  no  conclusiveness  at 
all ;  and  the  damages  for  a  false  return  will  fall  not  on  the  [146]  sheriff 
who  did  the  wrong,  but  on  the  vendee,  who  is  wholly  innocent  of  aU  immor- 
ality. This  is  the  inevitable  consequence  of  saying  there  must  be  a  judg- 
ment produced  by  the  vendee,  which  upon  examination  must  appear  to  be 
one  not  void  for  irregularity  or  for  not  serving  of  the  process.  If  it  be  con- 
ceded that  the  falsity  of  the  sheriff's  return  shall  not  be  established  in  this 
collateral  way,  then  credence  must  be  given  to  his  return ;  and  if  so  much 
reliance  is  placed  upon  his  correctness,  why  not  the  same  reliance  upon  the 
correctness  of  the  clerk,  that  he  will  not  issue  an  execution  when  not  author- 
ized to  do  so  by  the  judgment?  He,  too,  is  sworn  as  well  as  the  sheriff; 
given  security  for  the  performance  of  his  duties  ;  and  may  be  sued,  indicted, 
and  removed  from  office  for  such  an  act  What  more  security  can  be  had 
in  any  case  ?  I  cannot  believe  upon  principle  that  it  is  requisite  to  produce 
a  judgment  not  void,  for  these  causes,  except  in  such  instances  as  are  before 
enumerated.  I  well  know,  however,  that  the  practice  has  been  in  this 
State  to  produce  the  judgment  to  show,  as  some  of  the  cases  say,  that  the 
clerk  has  not  issued  the  execution  of  his  own  head,  not  for  the  purpose  of 
showing  whether  it  be  void  or  not.  I  have  no  reluctance  to  the  continuance 
of  the  practice,  as  my  brethren  the  other  judges  of  this  court  seem  strongly 
induced  to  adhere  to  it  It  will,  perhaps,  be  time  enough  to  alter  it  when 
some  plaintiff  who  has  recovered  and  received  a  large  sum  from  the  vendee, 
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and  shall  have  gone  to  Europe  or  to  Asia,  and  at  the  suit  of  the  defendant 
against  the  vendee  for  the  property  purchased,  the  latter  not  able  to  pro- 
duce a  regular  judgment,  shall  be  compelled  to  resign  the  same  to  the  de- 
fendant afler  paying  for  him  the  xlebt  which  he  owed  to  the  plaintiff,  and 
be  found  incapable  to  obtain  for  himself  any  redress  or  relief.  The  actual 
occurrence  of  such  a  case  will  strike  the  observer  with  far  more  force  than 
the  contemplation  of  it  as  barely  possible,  and  never  likely  really  to  turn 
up. 

[147]  But,  nevertheless,  I  will  excuse  myself  from  considering  whether 
this  be  a  void  judgment  or.  not  for  not  being  founded  on  process  duly 
served  on  the  defendant ;  without  doing  this  I  can  consider  of  the  execution, 
and  of  the  authority  communicated  by  it  to  sell  the  property  in  question. 
For  if  that  were  such  as  not  to  give  such  authority,  then  it  is  no  fault  of 
the  law,  but  of  the  vendee  himself  to  purchase  that  which  the  Jl.  fa,  did 
not  order  to  be  sold.  Look,  therefore,  to  the  Ji  fa,,  and  see  whether  it 
did  or  not  authorize  the  sale  of  the  property  in  question.  If  it  did  not, 
there  is  no  hardship  at  all,  nor  any  imputation  upon  the  law,  if  he  shall  be 
compelled  to  relinquish  it  to  the  former  owner.  The  set.  fa.  issued  from 
April  term,  1792,  reciting  a  judgment  obtained  by  James  Elliot  against 
John  Elliot  It  was  against  George  Neville,  guardian  of  George  S.  Elliot, 
heir  of  John  Elliot ;  to  show  cause  if  any  he  had,  why  execution  should 
not  be  had  of  the  real  estate  of  said  deceased  in  his  hands.  Upon  which 
this  entry  was  made :  ^'  Judgment  according  to  sci.  faJ*  A  fi.  fa.  issued 
commanding  the  sheriff  that  of  the  lands  and  tenements  of  John  Elliot, 
deceased,  you  cause  to  be  made  the  sum,  &c.,  the  balance  due  upon  a 
judgment  obtained  against  the  said  Elliot's  administrators,  &c.  What  does 
this  mean,  "  the  lapds  of  John  Elliot  deceased  "  ?  Here  is  an  execution 
against  the  property  of  a  dead  man ;  he  cannot  have  lands  they  belong  to 
his  heir  or  devisee.  Does  it  mean  lands  which  he  had  in  his  lifetime,  and 
sold  or  otherwise  disposed  of?  It  includes  these,  as  well  as  it  does  the 
lands  descended  or  devised.  Does  it  mean  the  lands  he  had  at  his  death, 
or  those  which  he  had  in  his  lifetime?  The  term  is  so  indefinite  that 
it  does  not  point  out  the  lands  descended  to  the  heir.  And  if  it  did  extend 
to  them,  does  it  mean  lands  the  heir  had,  and  parted  with  before  the  date 
of  the  set.  fa.,  or  only  those  which  remained  undisposed  of?  If  an  execu- 
tion issue  against  a  testator  in  his  lifetime,  and  he  [148]  die  before  the 
return  day,  it  may  be  levied  on  his  personalty.  B.  3 ;  P.  W.  400.  But 
if  after  his  death  such  execution  issue,  it  is  wholly  void ;  for  the  personal 
estate  then  belongs  to  the  executors,  and  cannot  be  reached  by  an  authority 
to  sell  the  goods  of  the  testator.  Vide  Salk.  319  ;  5  Mod.  376.  So  here, 
a  like  execution  to  teste  after  the  death  of  the  ancestor,  cannot  affect  lands 
descended  to  the  heir,  and  which  have  become  his  lands  before  the  execu- 
tion issues.  In  England  it  is  every  day's  practice,  if  an  obligor  die  in  the 
vacation,  to  enter  up  judgment  by  virtue  of  a  power  given  by  the  obligor 
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as  of  the  precedent  term,  at  which  time  he  was  alive,  and  to  issue  execu- 
tion against  his  goods,  &c.  But  if  a  term  intervene,  such  execution  cannot 
issue ;  because  then  the  teste  of  the  execution  must  be  of  a  term  subse- 
quent to  his  death,  and  cannot'  affect  the  goods  which  have  vested  in  the 
executor.  6  Term  Rep.  368;  2  L.  Ray.  769,  849;  2  Str.  882,  1081. 
So  neither  can  an  execution  against  his  lands  affect  those  which  have  gone 
by  descent  into  the  hands  of  his  heirs.  It  is  not  stated  in  this  execution 
who  was  the  defendant ;  whether  the  heir,  or  NevOle,  the  special  guardian, 
or  who  else ;  but  it  says  the  debt  to  be  satisfied  is  '^  the  balance  of  a  judg- 
ment- obtained  against  the  administrators  by  James  Elliot"  I  am  of 
opinion  it  communicated  no  power  to  the  sheriff  to  sell  the  lands  in  ques- 
tion, and  consequently  that  the  sale  is  void.  This  leads  directly  to  the  act 
of  limitations.  The  land  was  sold  the  18th  of  January,  1794.  A  deed 
was  made  to  M' Carrol  the  12th  of  April,  1804.  He  conveyed  to'Russel, 
the  defendant,  on  the  22d  of  September,  1812 ;  and  to  John  Blackman  on 
the  same  day  another  part  In  1806,  M' Carrol  took  possession ;  and  on 
14th  of  February,  1816,  George  Simms  Elliot  came  of  age.  If  the  bar  is 
to  be  formed  by  the  lapse  of  seven  years  after  coming  of  age,  which  was 
in  1809,  then  the  plaintiff  is  not  barred ;  for  the  writ  was  issued  from  the 
office,  [149]  filled  up,  and  indorsed  two  days  before  the  seven  years  were 
completed.  The  Act  of  1794,  c.  1,  §  9,  directs  the  clerk  or  attorney  to 
mark  thereon  the  day  it  issued ;  to  the  end,  it  is  presumed,  that  the  time 
mentioned  in  the  act  of  limitations  may  be  counted  to  that  day.  The  time 
marked,  therefore,  is  to  be  taken  as  the  point  to  which  to  compute,  unless 
that  be  proved  not  to  be  the  true  time.  The  clerk  may  issue  process  upon 
his  own  responsibility,  without  taking  any  security ;  when  he  does  so  the 
process  is  not  therefore  void,  though  he  be  liable  to  a  penalty.  That 
penalty  is  enough  to  secure  the  defendant  The  law  therefore  avoided 
saying  that  the  process  should  be  nullified.  It  is  good  notwithstanding, 
and  is  deemed  to  have  issued  from  the  time  it  is  marked.  May  not  the 
plaintiff  the  next  minute  put  it  into  the  hands  of  the  sheriff,  and  will 
it  not  justify  the  sheriff  for  all  that  he  may  do  in  pursuance  of  it? 
But  from  what  point  in  this  case  does  the  computation  commence? 
From  the  time  the  heir  was  ousted?  and  when  was  that?  from  the 
time  that  a  stranger  took  possession  and  ousted  his  guardian,  or  from 
the  time  that  the  guardian  ousted  himself,  and  could  have  been  sued 
by  the  next  friend  as  a  tortious  deforceor,  and  had  done  some  unequiv- 
ocal act  to  demonstrate  that  he  held  for  himself  adversely  to  the 
ward.  A  resignation  of  the  guardianship,  and  causing  another  guardian 
to  be  appointed,  and  keeping  the  possession  from  him  adversely  by  pre- 
venting his  entry,  and  denying  the  title  of  the  ward,  might  amount  to  such 
an  act  See  2  Leonard,  189 ;  Littleton,  sec  57 ;  3  Ba.  Ab.  418 ;  Cro.  J. 
88;  1  Johnson's  Cases,  213;  10  Johnson,  435;  3  Wilson,  516;  3  Cruise, 
411;  Dy.  291;  2  Leon.  147;  1  Sullivan,  240;  1  Flow.  293;  1  Leon. 
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232,  322;  1  R.  Ab.  659;  3  Atk.  120;  1  P.  W.  721.  It  is  true,  the 
guardian  may  purchase  as  well  as  auy  other  at  an  execution  sale  against 
the  ward's  lands ;  but  if  he  be  disposed  to  take  possession  distinct  from 
that  of  the  [150]  heir's  possession,  he  must  declare  it  by  plain  and  dis- 
tinct acts,  not  referable  to  any  other  intention.  An  action  cannot  accrue 
to  the  ward  otherwise  than  to  make  the  guardian  account,  so  long  as 
he  continues  guardian ;  for  in  that  character  his  possession  embraces  the 
land  in  question,  and  is  a  possession  for  the  heir.  If  the  guardian  intends 
otherwise,  that  is  secretly  known  to  himself  alone ;  and  cannot  be  known 
to  others  but  by  some  open  act  demonstrative  of  his  intention.  Otherwise 
by  purchasing  in  a  bad  title,  adverse  to  that  of  the  heir,  he  could,  in  spite 
of  all  opposition  that  the  friends  of  the  ward  could  make,  acquire  a  good 
title  to  himself  at  the  expense  of  the  ward.  If  sued  before  the  comple- 
tion of  the  seven  years,  he  would  say  I,  as  guardian,  am  entitled  to  this 
possession  as  well  as  for  myself.  I  have  two  possessions,  and  one  of  them 
is  certainly  sufficient  to  protect  me.  After  the  seven  years  he  would  say : 
I  will  now  claim  by  virtue  of  the  possession  under  my  own  title.  Let  him 
give  up  the  guardianship  and  claim  for  himself,  become  subject  to  the  heir's 
action ;  and  then  it  may  be  said  he  claims  only  for  himself  And  then  it 
will  follow  that  the  possession  which  he  keeps  as  guardian,  cannot  by  and 
by  be  used  in  destruction  of  the  heir's  title;  than  which  nothing  can  be 
more  compatible  with  sound  principles.  Shall  the  law  encourage  the 
protector  to  beoome  the  destroyer  ?  and  him  to  be  the  usurper  of  the 
infant's  possession  who  was  intrusted  to  keep  it  against  all  the  world,  and 
to  deliver  it  to  him  unimpaired  in  due  season  ?  Who  is  safe  where  such 
infidelity  receives  countenance  ?  and,  under  such  a  system,  who  can  say  that 
the  lamb  is  not  committed  to  the  wolf?  I  am  of  opinion  that  the  time,  in 
this  case,  began  to  run  from  the  death  of  the  mother  when  the  guardianship 
ended ;  and  if  that  was  after  the  coming  of  the  heir  to  age,  then  from  the 
tin\e  of  his  coming  to  the  age  of  twenty-one  years. 

[151]  As  to  the  arbitration,  it  is  believed  to  be  an  estoppel,  where  it  is 
by  writing  under  seal,  and  directly  comprehends  the  subject-matter  of  the 
ejectment  in  which  it  is  afterwards  used.  In  such  a  case  as  the  present,  it 
deserves  no  favor,  and  should  be  deemed  exclusive  of  objects  not  clearly 
included.  Settlements  with  young  heirs,  just  after  coming  of  age,  before 
they  have  acquired  information  enough  of  their  affairs  to  enable  them  to 
act  with  discretion,  are  much  discountenanced  in  equity,  and  oftentimes 
disallowed,  1  Vesey,  381,  and  for  the  same  reason  ought  not  to  be  encour- 
aged in  courts  of  law.  If  the  le&sor  of  the  plaintiff  be  not  estopped,  all 
will  admit  that  an  award  cannot  transfer  the  freehold.  It  is  further  to  be 
remarked  that,  in  this  country,  the  ejectment  is  for  the  recovery  of  the  pos^ 
session  and  the  right  of  property.  The  authorities  referred  to,  3  East,  16, 
and  others,  do  not  say  that  an  award  can  estop  in  actions  for  the  freehold  on 
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mere  right.    The  award,  I  thiDk,  is  not  an  obstacle  to  the  plaintiff's  recov- 
ery, as  this  case  is  circumstanced. 

I  wish  to  be  understood  that  the  deed  to  M* Carrol,  though  founded  on  a 
Yoid  sale,  and  therefore  not  derived  regularly  under  the  grant  in  the  name 
of  Elliot,  the  ancestor,  is  yet  as  capable  of  confirmation  by  lapse  of  time, 
under  the  act  of  limitations,  as  any  other  invalid  deed.  The  ground  I  go 
upon  is,  that  there  is  not  in  this  case  time  enough  for  its  confirmation,  there 
not  having  been  seven  years'  adverse  possession  before  the  commencement 
of  the  action.  The  time  ought  to  be  counted  from  the  first  act,  which  un- 
equivocally announced  a  possession  adverse  to  the  heir ;  and  that,  in  the 
present  case,  may  be  not  till  after  the  lands  were  sold  to  Blackmore  and 
the  other  defendant.  When  a  sale  is  made  of  lands  in  this  country  by  the 
sheriff,  like  that  of  a  leasehold  in  England,  the  possession  is  not  altered, 
but  it  must  be  sued  for  and  recovered  by  the  purchaser,  or  otherwise  legal- 
ly acquired.  It  [152]  remains  as  it  was  at  the  time  of  the  sale  until  some 
clear  act  be  done  to  change  it  in  favor  of  the  purchaser. 

With  respect  to  the  other  matters  discussed  in  this  cause,  there  is  no 
necessity  for  instituting  any  minute  investigation.  A  verdict  in  1791  and 
1792,  when  the  old  mode  of  doing  business  prevailed,  may  be  taken  for  a 
judgment,  and  sales  made  under  an  execution  issued  upon  it  be  deemed 
valid.  Also  a  judgment  upon  the  trial  docket  entered  up  thus,  ^'  judgment 
according  to  sci.fa.^*  will  be  as  effectual  as  one  entered  with  the  same  for^ 
mality  with  which  judgments  are  now  entered.  Infinite  mischief  would 
follow  the  disallowance  of  them  and  of  the  proceedings  upon  them.  I  be- 
lieve that  in  case  of  a  set.  fa,  against  lands  in  the  hands  of  an  infant  heir, 
the  Court  have  no  power  to  appoint  a  special  guardian  where  there  is  a 
general  one  regularly  appointed,  who  has  given  bond,  and  performed  the 
other  requisites  presented  by  law,  and  that  a  judgment  founded  upon  such 
special  appointment  is  reversible.  I  believe,  also,  that  such  sd.fcu  ought 
to  be  founded  upon  the  plea  of  fully  administered,  found  for  the  executor 
or  administrator,  or  that  the  judgment  founded  upon  it  is  reversible.  And 
though  as  between  a  plaintiff  and  administrator,  whose  letters  are  repealed 
afler  the  action  commenced  against  him,  that  if  he  will  not  plead  the  re- 
peal he  cannot  aflerwards  avail  himself;  yet  as  between  the  plaintiff  and 
him  such  judgment  ought  to  be  against  the  real  administrator.  Otherwise 
how  can  he  be  in  court  to  contest  with  the  heir  concerning  the  plea  of  fiilly 
administered  when  the  heir  is  brought  in  by  scufcu  1  Before  there  can  be 
an  inquiry  respecting  the  personal  estate  and  its  sufficiency,  the  real  ad- 
ministrator must  be  present,  and  how  is  that  to  be  brought  about  unless  he 
be  retained  in  court  till  the  heir  come  in.  Can  he  be  brought  in  by  set,  fa, 
or  other  process  ?  none  is  given  by  the  act,  for  such  a  case  was  not  sup- 
posed. In  this  case,  it  was  not  understood  at  the  time  [153]  of  the  judg- 
ment against  the  administrator  whether  the  latter  or  the  former  were 
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considered  defendants,  or  that  the  judgment  was,  upon  the  plea  of  fully  ad- 
ministered, found  for  the  defendant.  For  then  the  judgment  would  have 
been  to  recover  the  debt,  but  not  out  of  the  assets,  there  being  none  in  the 
hands  of  the  administrator,  because  he  had  discharged  himself  of  assets 
but  to  be  levied  of  the  real  estate  of  the  heir  if  the  heir  had  real  assets. 
This,  perhaps,  is  the  proper  form  in  such  cases.  It  is  a  new  one  introduced 
by  .the  Act  of  1784,  c.  11,  for  at  the  common  law  the  defendant  on  admin- 
istration, upon  the  plea  of  fully  administered  found  for  him,  would  have 
been  discharged  by  an  est  inde  sine  die,  and  judgment  would  have  been 
given  against  the  plaintiff,  but  now  judgment  is  to  be  entered  for  the  plain- 
tiff, to  be  levied  the  act  does  not  say  how,  but  the  heir  is  to  show  cause  why 
execution  should  not  issue  against  the  real  estate  for  the  amount  of  such 
judgment,  &c.  Execution  of  what  ?  I  suppose  of  the  judgment  signed 
by  the  plaintiff.  The  judgment  upon  the  sci,fa,  is,  that  the  plaintiff  have 
execution  of  the  judgment  against  the  real  estate.  In  the  present  case 
two  writs  of  set.  fa.  issued,  which  could  only  be  for  the  purpose  of  pro- 
curing satisfaction  out  of  the  personal  estate.  It  was  therefore  considered 
that  the  personal  estate  in  the  hands  of  the  administrator  was  liable.  All 
this  preceded  the  set,  fa.  The  judgment  upon  it  is  reversible ;  for  it  sub- 
jected the  real  estate  when  the  keeper  of  the  personal  found  the  real  ad- 
ministrator had  not  been  before  the  Court  by  any  thing  distinctly  asserted 
upon  this  record.  Judgment  according  to  sci.  fa.  means  according  to  the  state- 
ments in  the  sci.  fa,,  and  taking  them  all  to  be  true.  The  sci.  fa.  in  this  case 
recited  a  judgment  by  James  Elliot  against  John  Elliot,  deceased,  and  stated 
the  object  to  be,  to  have  execution  of  the  real  estate  of  the  deceased  in  the 
hands  of  Neville^guardian  of  George  S.  Elliot,  heir  of  John  Elliot.  Judgment 
then  was  against  [154]  Neville,  guardian  of  George  S.  Elliot,  heir  of 
John,  of  the  lands  in  the  hands  of  Neville.  And  these  lands  were  not  in 
his  hands,  but  in  the  hands  of  the  general  guardian.  Moreover,  this  judg- 
ment was  foanded  upon  one  against  John  Elliot,  deceased,  passing  over 
the  personal  estate  in  the  hands  of  the  administrator.  But  this  is  not  a 
void  judgment.  Judgments  may  be  void  for  want  of  jurisdiction  in  the 
court,  of  which  all  the  world  may  take  advantage,  or  for  irregularity,  of 
which  the  party  injured  only  can  take  advantage,  which  he  must  do  in  time 
to  prevent  injustice  to  third  persons.  If  it  could  be  established  that  the 
judgment  against  the  real  estate  in  the  case  before  us  was  void  for  the  latter 
cause,  it  would  not  vitiate  the  sale  made  under  an  execution  issued  upon  it. 
The  defendant  ought  to  have  caused  it  to  be  superseded  before  a  sale  was 
made,  and  not  having  done  so,  he  must  now  look  to  the  plaintiff,  and  get 
reimbursement  from  him.  But  indeed  it  is  useless  to  dwell  upon  these 
several  points ;  for  though  they  have  been  brought  forward  in  the  argu- 
ment of  this  caase,  yet  they  do  not  enter  into  the  merits  thereof,  nor  form 
any  material  part  of  it. 
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I  am  of  opinion  that  the  judgment  ought  to  be  reversed,  and  the  cans^ 
to  be  remanded  to  the  Circuit  Court,  to  be  tried  de  novo. 

Roane,  J.  —  The  decisions  in  this  State  have  uniformly,  as  I  believe, 
established  the  principle  that  he  who  claims  bj  deed  from  a  sheriff  lands 
sold  hjjl.fa.,  must  produce  the  record  of  the  judgment  by  virtue  of  which 
the ^.^a.  issued;  and  lam  disposed  to  adhere  to  these  precedents,  al- 
though in  some  instances  the  reasons  for  requiring  such  record  are  not 
very  satisfactory.  When  produced,  it  ought  to  appear  that  the  Court  had 
authority  to  act  in  that  case,  and  that  the  defendant  was  served  with  pro- 
cess either  actually  or  [155]  constructively.  If  both  these  requisites  ap- 
pear, and  also  that  the  execution  pursued  the  judgment,  then  the  purchaser 
will  be  protected,  though  the  judgment  should  be  erroneous.  If  the  Court 
had  not  jurisdiction  over  the  subject,  or  if  the  defendant  were  not  served 
with  process,  either  actually  or  constructively,  then  he  cannot  be  affected 
by  the  sale.  The  judgment  as  to  him  is  a  nullity.  The  Court  must  de- 
termine so,  on  production  of  the  record,  on  trial  of  a  collateral  issue,  either 
in  law  or  in  equity,  between  the  former  proprietor  and  vendee  at  sheriff's 
sale.  But  the  Court  cannot  in  these  suits  become  a  court  of  errors,  and 
reverse  judgment  or  refuse  to  give  it  all  the  effect  which  by  law  it  ought 
to  have  till  reversal.  Even  a  reversal,  when  it  shall  take  place  upon  a 
writ  of  error  after  a  sale,  will  not  affect  the  purchaser.  Inconveniences,  I 
know,  may  follow  a  rigid  adherence  to  this  opinion ;  innocent  purchasers 
at  sheriffs*  sales,  may  sometimes  be  involved  in  difficulties ;  but  I  must  ad- 
here to  precedents  till  some  other  course  be  discovered,  more  exempt  from 
inconveniences  and  more  consonant  to  legal  principles. 

The  circuit  judge  gave  wrong  directions  concerning  the  award.  For 
that  reason  the  judgment  must  be  reversed,  and  the  cause  remanded  for 
trial  to  the  Circuit  Court 

The  judgment  reversed^  and  the  cause  remanded  accordingly. 


Nashville.    April  Term,  1818. 

JOHN  B.  BEDFORD,  ADMINISTRATOR  OF  THOMAS   BED- 
FORD, DECEASED,  v.  PINES  INGRAM. 

To  recover  against  the  assets  of  the  intestate,  and  not  charge  the  administrator  de  fioRu 

prcpriis  upon  his  own  promise,  there  mtist  be  an  insimul  campuUusent  and  promise 

thereon. 
The  law,  from  an  acknowledgment  of  assets,  cannot  imply  a  promise  to  pay  de  honit  pnjprva, 

but  it  can  and  will  imply  an  ifuimu/  computauent^  or  settlement  of  the  plaintiff's  demand, 

and  promise  to  pay  dt  bonit  tesUUoris  or  iniettati, 
9e  that  demurs  to  evidence  not  only  waives  all  objections  to  its  admissibility,  bat  admits  the 

fact  which  it  conduces  or  tends  to  prove,  and  which  the  jury  might  infer  from  it. 
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In  all  legal  proceedings,  if  yon  make  a  stand  at  one  point,  and  afterwaids  retreat  to  another, 

the  former  is  wholly  relinquished.    [See  Snapp  v,  Moore,  2  Tenn.  240.] 
Thus,  after  a  bill  of  exceptions,  the  exceptant  cannot  move  for  a  new  trial,  1  W.  Bl.  929 ; 

after  error  brought,  a  motion  to  set  aside  the  judgment  for  irregularity  will  not  lie;  nor  a 

motion  for  a  new  trial  after  motion  in  arrest  of  judgment;  so  a  demurrer  to  evidence  waives 

all  exceptions  to  its  competency. 
It  is  a  waiver  of  want  of  notice  to  appear  in  person,  or  by  agent,  and  participate  in  taking  a 

deposition. 
And,  if  the  persons  authorized  to  take  a  deposition  select  a  disinterested  person  to  write  for 

them,  in  their  presence  and  under  their  directions,  it  is  as  well  as  if  one  of  then)  had 

written  it. 

BoANE  a^d  Haywood,  JJ.  —  An  action  on  the  case  was  instituted  in 
May,  1808,  by  Ingram  against  the  administrator  of  Thomas  Bedford,  de- 
ceased.   There  are  eight  counts  in  the  declaration. 

1*  [156]  On  an  agreement  in  May,  1791,  to  build  a  dwelling-house 
according  to  a  plan  exhibited  and  assumpsit  to  pay  therefor  $398.47  in 
tobacco^  at  $3.08^  per  hundred,  and  for  additional  work  in  proportion,  and 
avers  that  he  built  the  dwelling-house,  and  performed  additional  work  to 
the  amount  of  $500. 

2.  Insimul  computcusent  in  October,  1797,  for  divers  sums  of  money,  due, 
&C.,  $1169.96  to  be  paid  in  tobacco  at  the  same  rate. 

3.  For  work  and  labor  done  and  performed  about  certain  buildings  at 
his  special  instance  and  for  materials  procured,  he  assumed  to  pay  $800. 

4.  Quxmtum  meruit  For  work  and  labor  done  and  materials  furnished, 
value  $800. 

5.  For  money  laid  out  and  expended,  $800. 

6.  For  goods,  wares,  and  merchandise  sold  and  delivered,  and  diet  and 
lodging  furnished,  $800. 

7.  Quantum  meruit.     For  the  same,  $800. 

These  seven  counts  are  an  assumpsit  by  the  intestate. 

8.  That  the  plaintiff  and  defendant  on  the  12th  of  September,  1807, 
after  the  death  of  -Thomas  Bedford,  accounted  together  concerning  divers 
sums  of  money  due  and  owing  to  the  plaintiff  by  said  Thomas  Bedford  in 
his  lifetime,  and,  on  the  account  stated,  the  defendant,  as  administrator,  was 
found  in  arrear  to  said  Ingram  $1100,  and,  being  so  indebted,  he  promised 
to  pay. 

To  this  declaration  the  defendant  pleaded,  — 

1.  To  the  first  seven  counts,  that  the  intestate  did  not  assume,  and  issues 
were  joined. 

2.  That  he  administered  in  October,  1804,  and  within  two  months  there- 
after gave  due  notice,  according  to  law,  for  all  persons  to  bring  forward 
their  accounts  and  demands  against  the  estate ;  and  that  the  plaintiff  (who 
was  then  a  citizen  of  Virginia)  did  not,  within  three  years  next  after  his 
qualification  as  administrator  make  demand  and  bring  suit  against  the 
[157]  defendant  for  the  recovery  of  the  money  mentioned  in  the  first 
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seven  counts  or  either  of  them,  and  prays  judgment,  &c  Replication, 
that  the  defendant  did  not  in  two  months  after  qualification  advertise 
at  the  court-house  of  the  county,  and  of  the  district,  &c.  Demurrer  and 
joinder. 

3.  Fully  administered  and  no  assets.     Replication  and  issue. 
This  plea  was  afterwards  withdrawn. 

4.  That  the  cause  of  action  in  the  first  count  did  not  accrue  within  three 
years  before  said  replication  and  issue. 

5.  Non-assumpsit  by  Thomas  Bedford  to  the  second,  third,  fourth,  fifth, 
sixth,  and  seventh  counts,  within  three  years.     Replication  and.  issue. 

6.  Non-assumpsit  to  the  eighth  count  and  issue. 

7.  A  former  judgment  for  the  same  cause  of  action  and  satisfaction 
thereof. 

Replication,  that  it  was  not  for  the  same  cause,  and  issue.  At  March 
term,  1812,  the  plaintiflf  suffered  a  nonsuit,  which  was  set  aside.  At  De- 
cember term,  1812,  he  had  a  general  verdict  for  $2192,  which  was  set 
aside,  and  a  new  trial  granted. 

At  May  term,  1815,  there  was  a  nonsuit,  which  was  set  aside,  and  in 
May,  1816,  a  verdict  for  the  plaintifi*,  $2808,  which  was  again  set  aside, 
and  a  new  trial  granted. 

In  November,  1816,  the  cause  was  again  tried,  two  bills  of  exception 
were  filed,  one  because  the  Court  admitted  the  deposition  of  Charles  Cabi- 
ness  to  be  read  in  evidence. 

The  other  to  the  admission  of  the  testimony  of  Edmund  Cooper. 

In  the  progress  of  the  cause,  the  defendant's  counsel  demurred  to  the 
evidence  (which  demurrer  contains  the  whole  of  the  evidence  given  on  the 
part  of  the  plaintiff),  and  offered  to  admit  of  record  that  the  whole  of 
the  evidence,  together  with  every  legal  and  just  [158]  inference  there- 
upon, were  facts  in  this  cause,  and  thereupon  prayed  the  Court  to  allow 
the  demurrer,  and  direct  the  adverse  party  to  join  therein,  which  the  Court 
refused  unless  the  demurrant  would  expressly  admit  of  record  that  an 
account  had  been  stated  between  the  parties.  To  this  opinion  of  the  Court 
the  defendant  also  excepted. 

The  jury  found  that  Thomas  Bedford  did  assume  as  the  plaintiff  hath 
alleged  in  the  first  seven  counts  in  the  declaration.  They  also  find  that 
the  cause  of  action  in  those  counts  did  not  accrue  within  three  years,  nor 
did  Thomas  Bedford  assume  within  three  years  next  before  suing  out  the 
writ ;  that  the  recovery  against  Thomas  Bedford  in  his  lifetime  was  not 
for  the  same  cause  of  action ;  and  further  say  that  the  defendant  did  assume 
as  the  plaintiff  hath  alleged  in  the  eighth  count,  and  assess  damages  for 
the  non-performance  of  the  assumption  to  $2340.50. 

Judgment  was  rendered  for  this  sum,  to  be  levied  of  the  goods  and  chat- 
tels of  the  intestate  in  the  hands  of  the  administrator  to  be  administered. 

The  errors  assigned  are,  that  the  Court  erred,  — 
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1.  In  admitting  the  deposition  of  Charles  Cabiness  to  be  read  in  evi- 
dence. 

2.  In  not  rejecting  the  testimony  of  Edmund  Cooper. 

8.  In  giving  judgment  on  the  verdict  of  the  juiy  before  a  decision  on 
the  demurrer. 

4.  In  refusing  to  compel  the  defendant  to  join  in  the  demurrer  to  evi- 
dence. 

As  to  seven  counts  of  the  declaration,  the  defendant  below  pleaded  the 
Act  of  Limitations  of  1789,  c.  23,  in  favor  of  executors  and  administra- 
tors. The  plaintiff  replied,  the  defendant  demurred  to  the  replication,  and 
the  plaintiff  joined  in  demurrer,  and  upon  the  trial  there  was  a  verdict  for 
the  defendant  on  these  counts.  *  Should  the  demurrer  be  now  argued,  and 
decided  for  the  defendant,  he  could  have  no  more  than  he  already  [159] 
has,  a  discharge  from  these  seven  counts.  The  Circuit  Court  very  proba- 
bly was  influenced  by  this  consideration  in  giving  judgment  on  the  verdict 
on  the  eighth  count.  This  objection  affects  not  the  merits  of  the  cause, 
without  which,  we  cannot  reverse  judgment  by  1809,  c- 120,  §  10.  Sup- 
pose the  Court  should  set  aside  the  judgment  because  given  before  the 
demurrer  was  dbposed  of.  It  will  not  be  a  reversal  of  the  whole  proceed- 
ings, but  only  as  far  back  as  the  point  where  the  error  commenced.  This 
court  must  give  the  same  judgment  as  the  Circuit  Court  ought  to  have 
given.  The  Court  should  have  disposed  of  the  demurrer,  and  then  have 
given  judgment  on  the  verdict.  If  we  reverse  the  judgment  now,  and  give 
directions  that  they  shall  dispose  of  the  demurrer,  and  then  proceed  to  judg- 
ment on  the  verdict,  what  alteration  will  there  be  produced  in  favor  of  the 
defendant  ?  Not  the  least ;  for,  even  if  the  judgment  on  the  demurrer  be 
for  him  that  his  plea  is  good  as  to  the  first  seven  counts,  still  he  can  have 
no  other  judgment  as  to  them  than  he  now  has.  To  reverse  them  now  to 
give  him  a  chance  of  obtaining  a  judgment  in  his  favor  on  that  demurrer, 
will  be  only  to  give  him  an  opportunity  to  obtain  that  which  he  already 
has,  —  a  discharge  ^m  these  counts.  If  the  Circuit  Court  has  committed 
an  error  in  giving  judgment  before  disposing  of  the  demurrer  formally,  it  is 
a  very  immaterial  one,  doing  no  harm  to  the  d^endant  below,  nor  having 
the  least  operation  upon  the  merits  of  the  cause. 

As  to  Cooper's  testimony,  will  it  be  of  any  use  to  discuss  the  admissibil- 
ity thereof?  The  exception  contained  in  the  bill  of  exceptions  is  probably 
overruled  by  the  demurrer  to  evidence,  which  admits  the  truth  of  this  tes- 
timony with  all  the  other  testimony  set  forth  in  the  demurrer,  which  admis- 
sion of  the  truth  must  be  subsequent  to  the  time  of  its  reception.  Can  that 
be  relied  on  as  true  which  is  not  admissible  for  fear  it  may  not  be  true  ? 
In  all  legal  proceedings,  if  you  make  [160]  a  stand  at  one  point,  and 
afterwards  retreat  to  another,  the  former  is  wholly  relinquished.  It  is  for 
the  avoidance  of  going  forward  and  backward,  and  to  keep  the  cause  in 
progression,  that  the  parties  must  advance  continually  and  not  retreat. 
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For  this  reason,  I  apprehend  it  is,  that,  after  a  bill  of  exceptions,  the  excep* 
tant  cannot  move  for  a  new  trial.  1  W.  Black.  929.  If  you  bring  error, 
you  cannot  afterwards  move  to  s^t  aside  the  judgment  for  irregularity  ;  for 
error  brought  admits  the  existence  of  the  judgment,  and  that  it  is  only 
reversible  for  error,  and  not  void  for  irregularity.  For  the  same  reason, 
after  moving  an  arrest  of  judgment,  you  cannot  move  for  a  new  trial 
Moving  an  arrest  admits  that  you  are  satisfied  with  the  correctness  of  the 
verdict.  2  Salk.  647 ;  B.  N.  P.  325.  Suppose  we  gave  judgment  on  a 
demurrer  joined  in  favor  of  the  plaintiff  at  law,  and  at  the  same  time,  as  to 
part  of  the  evidence,  that  it  was  not  admissible.  Is  not  here  two  contraiy 
decisions,  —  one  going  upon  the  admissibility  and  truth  of  all  the  testimony ; 
the  other  upon  the  inadmissibility  of  part :  dtie  resulting  in  an  affirmation 
of  the  judgment ;  the  other  in  the  reversal  ?  This  is  so  unsystematical  and 
anomalous  that  it  cannot  be  correct.  The  bill  of  exceptions  must  be  aban- 
doned when  the  demurrer  to  evidence  is  filed.  How  can  you  call  upon 
the  Court  to  decide  upon  the  admitting  facts,  and  at  the  same  time  say  the 
fact  is  not  admitted ;  as  most  certainly  it  is  not  if  you  insist  that  the  evi- 
dence it  is  founded  upon  is  not  competent  to  be  received  for  any  purpose. 
This  is  certainly  so  where  the  demurrer  is  joined ;  but  where  not  joined,  it 
is  perhaps  as  if  never  offered.  All  stands  upon  the  exceptions  and  verdict, 
and  that  leads  to  the  merits  of  the  exception,  which  shall  be  considered 
hereafter. 

As  to  the  demurrer  to  evidence  where  either  party,  for  instance  the 
defendant  below,  cannot  prevail  by  showing  the  testimony  inadmissible,  to 
have  it  [161]  rejected ;  but  says,  that  the  evidence  itself,  though  compe- 
tent to  be  received,  and  though  it  maintain  the  fact  which  it  is  offered  to 
prove,  does  not  still  in  law  maintain  the  case  of  the  plaintiff,  but  is  afraid 
the  jury  will  misapply  the  law  if  they  determine  both  the  law  and  fact,  and, 
at  the  same  time,  fears  that  they  will  not  give  a  special  verdict,  leaving  the 
law  for  the  Court  to  apply ;  then,  by  demurrer  to  evidence,  he  may  cause 
the  fact  to  appear  as  satisfactorily  as  if  stated  in  a  special  verdict  If,  there- 
fore, the  evidence  demurred  to  be  parol  and  circumstantial,  upon  which  the 
jury  may  infer  the  fact  it  is  offered  to  establish,  then  the  demurrant  mast 
admit  the  fact  in  the  same  way  as  a  special  verdict  would  state  it  Upon  a 
special  verdict,  the  Court  cannot  make  any  inference  from  evidence,  however 
plain  and  irresbtible  that  inference  may  be.  So  likewise  the  Court  cannot 
do  so  upon  evidence  stated  in  a  demurrer.  It  will  not  do  for  the  demur- 
rant to  say,  I  agree  the  Court  may  infer  all  that  the  jury  legally  might,  for 
the  judges  cannot  respond  to  a  question  of  fact  Suppose  in  a  special  ver- 
dict in  trover,  the  evidence  be  stated,  and  that  shows  clearly  a  demand  and 
refusal,  whence  the  jury  might  and  ought  to  have  inferred  a  conversion ; 
yet  the  Court  cannot  give  judgment,  because  they  cannot  make  the  infer- 
ence, and  say  there  was  a  conversion.  The  demurrer  to  'evidence,  being 
in  place  of  a  special  verdict^  must  have  the  same  certainty  in  all  respects, 
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and  not  leave  it  to  the  Court  to  make  inferences,  which  they  have  no  more  . 
right  to  do  in  this  case  than  in  that  of  the  special  verdict,  which  in  short 
they  have  no  right  to  do  in  any  case.  If  an  inference  he  once  made  by  the 
Court,  from  evidence  stated,  it  will  soon  be  stated  in  numerous  cases,  and 
the  conclusion  be  left  to  the  Court,  which  will  thereby  become  clothed 
with  the  powers  of  a  jury  as  well  as  their  own,  and  will  become  both  judges 
and  jurors.  The  trial  by  jury  will  be  gradually  laid  aside,  than  which 
no  idea  can  be  more  abhorrent  to  my  mind.  The  judges,  in  drawing 
[162]  conclusions,  sometimes  will  go  as  far  as  a  jury  would,  at  other  times 
fall  far  short ;  and  the  result  of  all  their  conclusions,  in  almost  every  case, 
be  more  or  less  different  from  what  would  be  the  verdict  of  a  jury.  Is  not 
here  the  creation  of  a  tribunal  deciding  upon  facts  that  will  gradually  sup- 
plant the  jury  trial  ?  Is  not  here  a  jury  superseded,  and  its  province 
usurped  ?  This  can  only  be  avoided  by  requiring  the  demurrant  to  admit 
the  faets,  the  same  that  a  jury  might  find,  and  then  the  Court  will  have 
nothing  to  do  but  to  apply  the  law.  And  if  these  facts  shall  not  be  admitted, 
then  let  a  jury  find  a  special  verdict,  or  if  they  will  not  do  so,  and  find 
against  law,  let  their  verdict  be  set  aside.  Thus  will  ancient  boundaries 
be  preserved,  and  the  wisdom  of  our  ancestors  be  not  disregarded.  As,  in 
the  present  instance,  the  demurrant  did  not  ofier  to  admit  any  fact  what- 
ever, but  only  to  leave  it  to  the  Court  to  make  inferences,  therefore  the 
plaintiff  below  ought  not  to  have  been  compelled  to  join  in  the  demurrer. 

Whether  the  evidence  offered  be^nducive  to  the  fact,  —  in  other  words, 
whether  it  be  competent  to  be  received  towards  the  establishment  of  the 
iact,  —  the  judge  determines ;  and  his  sentence  is  appealed  from  by  a  bill 
of  exceptions.  But  if  the  evidence  be  received,  then  how  far  it  conduces 
to  the  proof  is  for  the  jury  to  determine.  And  he  that  demurs  must  admit 
the  fact  it  conduces  to  prove,  and  which  a  jury  might  infer  from  it ;  other- 
wise you  take  from  the  party  producing  the  evidence  the  benefit  of  the 
conclusion  which  the  jury  might  make  in  his  favor  if  the  cause  were  not 
taken  from  them. 

Then  let  it  be  inquired,  does  the  evidence  stated  in  the  demurrer  con- 
duce to  the  establishment  of  the  fact  of  an  insimul  computcusent,  and  promise 
on  the  part  of  the  administrator?  K  he  promise  payment  or  admit  the 
debt,  from  whence  a  promise  is  inferred,  the  action  must  be  against  himself 
personally,  and  for  satisfaction  de  bonis  propriis.  And  the  [163]  prom- 
ise must  be  supported  by  a  sufficient  consideration,  as  having  assets  and  for- 
bearance  and  the  like.  If  you  sue  upon  the  assumpsit  of  the  intestate,  and 
prove  a  promise  by  the  administrator  after  the  death  of  the  intestate,  that 
is  irrelevant  testimony,  which  does  not  support  the  declaration.  The  right 
way  in  such  a  case  is  to  declare  on  an  xnsimtd  computassent,  which  does  not 
subject  the  administrator  personally ;  being  only  an  ascertainment  of  a  pre- 
existing demand  due  from  the  intestate,  and  to  be  satisfied  out  of  his  assets. 
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If  yon  sue  the  administrator,  and  he  plead  the  act  of  limitations,  you  can- 
not reply  he  the  administrator  promised  in  three  years,  for  that  is  a  depart* 
ure  from  the  declaration,  which  is  founded  upon  a  promise  of  the  intestate. 
2  Haywood,  282,  283,  where  are  cited  4  Term  Rep.  847  ;  H.  Bl.  104, 108, 
110.  Therefore  you  must  sue  the  administrator  himself  upon  his  own 
promise,  and  must  allege  an  instmul  comptUassent  and  promise  thereon,  in 
order  to  recover  against  the  assets  of  the  intestate,  and  not  charge  the 
administrator  de  bonis  propriu.  The  law  from  an  acknowledgment  cannot 
imply  a  promise  having  the  latter  effect,  but  will  imply  an  insimuT  campu^ 
tassent  and  promise,  therefore  affecting  only  the  assets  of  the  deceased.  1 
H.  Bl.  104,  105.  To  prove  therefore  an  admission  of  the  demand  is  to 
offer  evidence  of  a  circumstance  from  which  the  jury  may  legally  infer  the 
insimul  computassent  and  promise ;  and  therefore  the  demurrant  ought  dis- 
tinctly and  unequivocally  to  admit  in  his  demurrer  to  such  circumstantial 
evidence  that  the  defendant  did  account  with  the  plaintiff,  and  promise  to 
pay  as  stated  in  the  declaration,  or  ought  to  withdraw  his  demurrer  and 
leave  it  to  a  jury  to  say  whether  the  facts  were  so  or  not.  The  Circuit 
Court  did  not  err  in  refusing  to  compel  the  plaintiff  below  to  join,  and  in 
leaving  to  the  jury  to  decide  upon  the  evidence.  We  concur  with  the  doc- 
trine laid  down  in  2  H.  BL  187. 

[164]  As  to  Cooper's  testimony,  upon  what  ground  can  it  be  rejected  ? 
Not  on  the  ground  of  its  having  been  a  confidential  communication  ;  for  that 
is  every  day  extorted  from  the  confidant  except  in  the  cas&  of  counsel,  solici- 
tor, and  attorney,  and  is  confined  to  these  only  ;  it  being,  in  the  contemplation 
of  law,  of  more  importance  to  do  justice  than  to  observe  the  rule  of  social 
convenience,  which  obliges  to  secrecy.  Such  evidence  may  be  extorted  from 
the  party  himself  by  bill  in  equity.  He  suffers  no  wrong  if  another  be  com- 
pelled to  disclose  what  he  himself  would  be  obliged  to  disclose.  Can  it  be 
urged  that  the  defendant  below  spoke  to  Cooper,  upon  the  supposition,  that, 
being  incapacitated  to  be  a  witness,  he  would  not  be  allowed  to  give  evidence 
of  the  conversation  on  the  trial  ?  One  of  several  defendants  discharged  from 
the  action  by  judgment  of  the  Court  may  be  a  witness.  P.  Evidence,  29. 
Why  should  the  witness  be  repelled  here  more  than  in  that  case  ?  Can  it  be 
rejected  on  the  ground  that  it  was  an  offer  with  view  to  compromise  ?  Both 
Cooper  and  Bedford  disavowed  a  compromise.  And  the  admission  was  not 
made  until  Bedford  was  informed  that  Cooper  was  a  surety  for  costs  and 
could  not  be  a  witness.  We  take  it,  that  this  was  the  reason  why  Bedford 
conversed  with  him  at  all.  It  was  not  an  offer  to  purchase  peace,  nor  a  con- 
cession, nor  proposition  made  for  that  purpose  ;  but  an  admission  of  what 
the  speaker  conceived  to  be  true  in  relation  to  the  plaintiff's  demand. 

With  respect  to  Cabines's  deposition,  the  writing  by  a  dbinterested  person, 
selected  by  the  takers  of  the  deposition,  to  write  for  them  in  their  presence 
and  under  their  direction,  is  as  well  as  if  one  of  themselves  had  written  it 
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And  it  cannot  be  that  Bedford  had  not  notice  of  taking  the  deposition ;  for 
his  brother  was  sent  by  him  for  that  purpose,  and  was  present  when  it  was 
taken. 

Judgment  of  the  Oircuit  Court  affirmed. 


Nashville.    April  Term,  1818. 

« 

OVERTON'S  LESSEE  v.  CAMPBELL  AND  LACKEr. 

A  grant  of  land  Ijing  oat  of  the  militaxy  reservation,  although  fbnnded  on  a  military  claim, 
is  neither  void  upon  its  face,  nor  voidable  by  direct  suit  to  repeal  it,  nor  can  it  be  attacked 
collaterally  in  ejectment.  [OvemilCng  Goodloe's  Heirs  v.  Wilson,  2  Tenn.  59,  and  Lydia 
V.  Pucket,  2  Tenn.  835.  And  see  Houston  v.  Pillow,  1  Y.  488  <,  and  Nolen  v.  Wilson,  5  Sn. 
841,  where  this  case  is  cited,  though  not  upon  the  point  decided.  See  also  Dodson  v.  Cocke, 
1  T.  814;  Polk  V,  mil,  2  Tenn.  118.] 

[165]  In  Error,  —  The  facts  appearing  in  the  bill  of  exceptions  are  as 
stated  in  the  opinion  of  BbANE,  J. 

Whytb,  J.,  afler  adverting  to  them,  said :  The  same  question  is  raised  in 
this  case  as  was  in  that  of  Catron's  Lessee  v,  Charles  Lowry  and  Alexander 
Lowrj,  which  has  been  twice  argned  at  Carthage,  and  is  yet  depending  on 
an  advisqn.  My  opinion  is  formed  in  that  case,  and  is  the  same  that  I 
think  ought  to  be  delivered  upon  the  same  question  in  this.  I  will  there- 
fore, for  the  purpose  of  being  the  more  clearly  understood,  state  the  facts 
of  that  case  and  my  opinion  upon  them  for  the  governance  of  both  so  far  as 
my  opinion  goes.  In  Catron's  Lessee  v.  Lowry,  the  facts  were  argued  and 
are  as  follows  :  — 

The  parties  agree  that  the  following  are  the  facts  in  this  cause.  The 
plaintiff's  title  is  by  virtue  of  a  grant  issued  by  the  State  of  Tennessee  to 
the  lessor  of  the  plaintiff,  upon  an  entry  made  in  the  third  surveyor's  dis- 
trict ;  which  grant  is  dated  on  the  day  of  ,1815,  and  prior  to 
the  session  of  the  General  Assembly  in  said  year,  upon  an  entry  dated  the 
day  of  ,  1814  ;  said  grant  covers  the  land  in  controversy,  of 
which  defendant  was  in  possession  at  the  date  of  said  entry  and  grant,  and 
of  issuing  the  writ  in  this  cause.  The  defendant  derives  his  title  by  virtue  of 
a  grant  issued  by  the  State  of  North  Carolina  on  the  7th  day  of  March,  1796, 
upon  a  military  warrant  issued  by  said  State ;  the  title  under  said  grant  was 
regularly  conveyed  from  the  grantee  to  the  defendant  before  the  date  of  the 
entry  and  grant  under  which  plaintiff  claims  title,  and  at  and  before  those 
several  periods  the  defendant  was  in  possession  of  said  land  under  said  grant 
and  the  title  conveyed  to  him.  Said  [166]  grant  covers  the  land  in  con- 
troversy of  which  defendant  was  in  possession  as  aforesaid.  The  said  land 
now  in  controversy  is  situated  about  two  and  a  half  miles  east  of  a  line  run- 
ning south  from  where  the  Kentucky  line  crosses  Cumberland  Biver,  as  said 
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line  was  run  by  William  Christmas,  the  late  principal  surveyor  of  the  first 
district  in  this  State,  in  the  year  1807  ;  the  eastern  boundary  of  the  reserva- 
tion of  lands  for  the  officers  and  soldiers  of  the  continental  line  of  North  Caro- 
lina was  never  run  and  marked  by  the  State  of  North  Carolina,  and  out  of 
the  militaiy  reservation  as  prescribed  by  the  act  of  North  Carolina,  nor  was 
the  same  ever  marked  until  the  same  as  aforesaid  by  the  State  of  Tennessee, 
and  recognized  as  the  eastern  boundary  of  the  first  district.  Said  land  is 
situated  about  forty  miles  south  of  the  Kentucky  line,  where  the  same  crosses 
Cumberland  River. 

It  is  agreed  by  the  parties  that,  on  the  within  statement  of  facts,  the  Court 
may  pronounce  judgment  as  upon  the  finding  of  the  same  by  a  jury  ;  and  if 
it  should  be  the  opinion  of  the  Court  that,  from  the  law  arising  thereon,  the 
plaintiff  ought  to  recover,  that  judgment  be  entered  for  the  plaintiff  for  his 
costs  and  term  and  damages ;  and  if,  upon  said  facts,  the  law  be  for  the 
defendant,  that  a  judgment  be  entered  for  the  defendant,  and  that  he  recover 
his  costs.  It  is  mutually  agreed  by  said  plaintiff  and  defendant,  by  their 
counsel,  that  the  cause,  John  Catron's  Lessee  v.  Charles  and  Alexander 
Lowry,  be  transferred  to  the  Supreme  Court  of  Errors  and  Appeals  for 
said  circuit,  to  be  there  finally  decided  upon  the  facts  agreed  by  said  parties, 
and  entered  upon  record. 

As  has  been  stated  from  the  bar,  the  question  made  by  this  case  agreed 
has  come  often  before  the  courts  of  this  State,  and  has  received  different 
determinations.  In  this  contrariety  of  decision,  and  without  reference  to 
the  opinions  on  either  side,  which  are  entitled  to  the  greatest  respect,  I 
shall  consider  the  [167]  case  being  unsettled  as  res  integra,  and  take  it  up 
as  it  was  argued  at  the  bar. 

Two  general  positions  have  been  taken :  1st  That  the  defendant's  grant 
is  void ;  and  2d.  That,  being  void,  this  can  be  shown  on  a  trial  in  ejectment. 

To  establish  the  first  position,  three  grounds  have  been  assumed  on  argu- 
ment :  1st  That  the  State's  officers  had  no  authority  to  issue  a  grant  for 
land  upon  a  military  claim  by  the  Act  of  1783,  c.  3,  §  7,  lying  out  of  or 
beyond  the  bounds  prescribed  by  the  said  seventh  section  of  the  said  act 
2d.  That  the  Act  of  1783,  c.  3,  §  7,  not  having  given  such  authority,  it 
cannot  be  considered  as  embraced  by  the  Act  of  April,  1784,  c.  14,  §  7; 
and  3d.  As  certainly  not  authorized  by  Act  of  October,  1784,  c  19,  §  7. 
It  seemed  to  be  admitted  that,  if  authority  is  not  conferred  by  one  or  other 
of  these  acts,  the  grant  is  void,  a  nullity  itself,  and  pursuant  to  the  opinion 
of  the  Supreme  Court  of  the  United  States,  in  the  case  of  Polk's  Lessee  t. 
Wendal  and  others,  in  9  Cranch,  99.  On  the  other  hand,  if  either  of  these 
grounds  failed,  the  deduction  therefrom,  to  wit,  that  the  grant  is  void, 
failed  therewith. 

It  is  first  to  be  observed  what  was  the  object  of  North  Carolina  in  these 
Acts  of  1783  and  1784.     The  State  of  North  Carolina  in  the  war  of  the 
Bevolution,  in  conjunction  with  her  sister  States  of  the  Union,  constituted  an 
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efficient  party  in  carrying  on  that  war,  and  in  maintaining  the  independence 
which  had  been  declared.    In  doing  this  she  had  men  to  raise  in  making 
up  her  quota  in  the  general  cause ;  and  also  to  supply,  from  time  to  time, 
the  deficiencies  which  the  casualties  of  war  produced.    These  troops  were 
to  pay,  and  money  besides  was  wanted  for  many  other  purposes,  as  is  usual 
in  such  cases,  much  beyond  her  supplies;   at  the  close  of  the  struggle, 
therefore,  she  found  herself  a  debtor  State.    To  discharge  this  debt  was 
the  object  of  these  laws  and  others  not  yet  [168]  mentioned.    Her  en- 
gagements were  of  two  kinds,  for  land  and  for  moneys.     She  contracted 
with  her  troops  for  the  first,  but  not  exclusively,  and  with  her  general 
creditor  for«  the  second.     For  the  purpose  of  satisfying  these  difierent 
engagements,  these  acts  were  passed ;  or,  as  she  has  expressed  it,  for  the 
redemption  of  specie,  and  other  certificates,  which  were  documents  of  her 
public  debt  in  the  hands  of  her  general  creditor,  and  for  discharging  the 
arrears  due  to  the  army  she  passed  the  Act  of  1783,  c  2 ;  and,  to  render 
an  effectual  and  permanent  reward  to  her  continental  officers  and  soldiers 
in  her  service  for  their  signal  bravery  and  persevering  zeal,  she  passed  the 
Acts  of  May,  1780,  of  1782,  c.  8,  and  of  1783,  c.  8 ;  and,  to  further  the 
objects  in  view  by  these  acts  or  some  of  them,  she  afterwards  passed  the 
Acts  of  1784,  c.  14,  §  7,  April  session;  and  1784,  c.  19,  §  7,  October  ses- 
sion.    These  acts  either  appropriate  or  authorize  the  appropriation  of  the 
greater  part  of  her  western  lands,  by  her  military  claimants  and  by  others 
who  might  become  claimants,  by  complying  with  the  terms  in  them  pre- 
scribed.   It  would  be  unnecessary  here  to  quote  the  passages,  —  they  are 
known  to  all,  —  they  have  been  the  subjects  of  consideration  for  years  past ; 
and  references  by  year,  chapter,  and  sections  will  be  sufficient  in  order  to 
be  understood.    In  the  year  1789,  North  Carolina  ceded  the  tract  of  coun- 
try in  which  the  land  in  controversy  lies,  together  with  all  that  which  now 
composes  the  State  of  Tennessee,  to  the  United  States ;  expressly  upon 
condition  that  all  lands  laid  ofi*,  or  directed  to  be  laid  off,  by  any  act  or 
acts  of  her  Greneral  Assembly,  for  her  officers  and  soldiers  shall  be  insured 
to  their  use  and  benefit,  and  that  of  their  assigns  respectively,  and  where 
titles  under  these  acts  have  not  been  perfected,  the  governor  shall  from 
time  to  time  perfect  them  in  the  same  manner  as  if  this  act  had  never  been 
made.    And  all  rights  reserved  by  any  act  or  acts,  &c,  <Ssc.,  [169]  shall 
continue  to  be  in  full  force  in  the  same  manner  as  if  this  cession  had  never 
been  made.    1789,  c.  3,  §§  1,  2.    The  defendant  in  the  cause  is  the  assignee 
of  a  soldier  under  these  acts,  whose  grant  issued  to  him  in  the  year  1792, 
from  the  State  of  North  Carolina,  by  virtue  of  the  provisions  contained  in 
the  Cession  Act    The  plaintiff  is  a  claimant  under  the  State  of  Tennessee 
by  grant  issued  to  him  long  after  the  issuing  of  that  to  the  defendant 
Both  grants  cover  the  same  land,  and,  before  any  title  set  up  under  the 
younger  grant  can  be  acknowledged,  the  elder  grant  must  be  impeached 
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and  disposed  of;  the  question  therefore  necessarily  tnrns  upon  the  validity 
of  the  elder  grant. 

It  is  argued  for  the  plaintiff  that  it  must  have  been  the  understanding  of 
the  legislature  of  North  Carolina  in  1783,  and  her  intention,  that  the 
satisfaction  of  her  soldiers'  land  claims  should  bo  made  within  the  bounds 
prescribed  by  the  seventh  section,  and  third  chapter  of  the  act  of  that  year 
and  not  otherwise  ;  and,  in  support  of  this,  it  is  said,  first,  that  the  inten- 
tion of  the  legislature  is  to  be  collected  from  the  legislative  act  Itself 
according  to  certain  rules  of  construction  which  the  common  law  has 
adopted  and  laid  down  for  the  interpretation  of  statutes ;  that  one  of  these 
rules  is,  that  if  an  affirmative  statute  which  is  introductive  of  a  now  law  direct 
a  thing  to  be  done  in  a  certain  manner,  that  thing  shall  not,  even  although 
there  are  no  negative  words,  be  done  in  any  other  manner.  6  Ba.  Abr. 
877.  That  therefore  the  Act  of  1783,  c  3,  §  7,  assigning  the  bounds  for 
the  satisfaction  of  the  military  land  claims  of  the  North  Carolina  line,  can- 
not be  satisfied  elsewhere,  and  the  defendant's  grant  in  the  present  case, 
being  one  of  these  claims,  and  lying  out  of,  or  comprising  lands  not  within 
these  bounds,  is  void. 

It  is  true  that  in  all  cases  the  substantial  parts  of  a  statute  must  be  com- 
plied with  and  pursued ;  for  this  is  to  further  the  intention  of  the  legisla- 
ture, and  is  [170]  the  particular  thing  to  be  regarded.     It  points  out 
the  object  to  be  accomplished  by  the  legislative  act     In   attaining  this 
object,  the  words   are   oftentimes   disregarded,  and  even  particular  pro- 
visions   are  disregarded,   as    in    the    instance   put   in    Bacon's  Abridg- 
ment, subjoining  the  rule  quoted  upon  the  Statute  43  Eliz.  c.  2,  which 
requires  overseers  of  the  poor  to  be  nominated  yearly  in   Easter  week,  or 
within  one  month  after  Easter,  under  the  hand  and  seal  of  any  two  or  more 
justices  of  the  peace,  in  the  same  county  (whereof  one  to  be  of  the  quorum), 
dwelling  in  or  near  the-  same  parish  or  division  where  the  parish  does  lie. 
Notwithstanding  the  affirmative  and  imperative  words  and  provision  of  the 
act ;  which,  together  with  the  39th  of  Eliz.,  is  introductive  of  a  new  law ; 
and    forms,  in  English  expression,  the  Magna  Charta  of  the  poor,  the 
Court  ordered  a  mandamus  to  issue,  to  supply  what  ?  not  some  formality 
in  the  appointment ;  not  some  defalcation  extending  to  a  part  only  of  the 
provision :  but  to  supply  the  whole  provision  of  the  first  section  of  the 
statute.     Upon  what  grounds  ?    To  carry  the  intent  of  the  legislature  into 
effect,  that  the  object  of  the  statute  might  be  accomplished,  not  defeated, 
which  was  the  maintenance  of  the  poor.     Although  therefore  the  justices 
who  by  the  act  were  authorized  and  required  to  do  this,  had  failed  to 
appoint  overseers  altogether  ;  yet  the  Court,  after  the  lapse  of  time  within 
which  the  statute  gave  the  authority  for  its  being  done,  ordered  by  manda- 
mus the  thing  to  be  done,  notwithstanding  the  objection  of  a  new  law  and 
that  affirmative ;  for,  say  they,  against  the  justice  and  meaning  of  it,  no 
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negative  shall  be  implied,  and  it  must  be  liberally  constraed.  See  2  Str^ 
1124.  As  opposed  to  this,  the  case  in  1  Bar.  445  was  dted ;  the  question 
there  was,  whether  the  appointment  of  five  overseers  was  good  when  the 
statute  says  four,  three,  or  two.  It  was  decided  the  appointment  was  not 
good.  This  does  not  impugn  the  case  [171]  in  Strange,  as  I  understand 
it,  but  supports  its  principle  ;  to  wit,  that  the  power  given  by  the  statute  of 
Elizabeth,  being  for  the  maintenance  of  the  poor,  shall  be  executed  for  them 
in  a  beneficial  manner,  and  to  their  advantage.  Now  the  case  in  Burrow 
does  not  contradict  this.  The  appointment  of  five  overseers  was  not  good ; 
why  ?  It  was  not  beneficial  to  the  poor,  but  the  Contrary ;  and  therefore  did 
not  urther  the  views  of  the  legislature.  And  the  reasoning  of  the  judges 
shows  this ;  for  in  rendering  their  opinions  they  say,  a  great  number  may 
not  do  business  better  than  a  smaller,  and  it  is  attended  with  a  greater 
expense,  and  that  when  business  is  assigned  to  a  number  to  be  done  it  pro- 
duces the  delegation  of  the  actual  transactions  of  it  to  a  few.  See  1  Bur. 
448, 450.  These  cases  sufficiently  prove  that  the  rule  relied  up6n  from 
Bacon's  Abridgment,  877,  is  not  of  that  absolute,  fixed,  and  uncontrollable 
kind  that  cannot  yield  and  which  cannot  be  transgressed ;  but  that  it  is 
of  that  arbitrary,  technical,  and  artificial  kind  which  may  be  exceeded  or 
departed  from  for  good  reason.  That  it  is  resorted  to  as  a  substitute  for 
expressing  the  will  of  the  legislature  when  that  will  is  equivocal  and  not 
apparent ;  but  when  the  will  of  the  legislature  is  apparent,  or  may  be 
reasonably  collected  and  inferred,  it  gives  way  to  the  presence  of  that,  for 
which  it  is  a  substitute,  and  is  controlled  by  it,  as  in  the  above  case.  Con- 
sidering this  rule,  therefore,  as  only  indicative  of  the  intention  of  the 
legislature,  and  resorted  to  for  this  purpose,  and  that  the  intention  of  these 
acts  is  apparent  from  the  acts  themselves,  and  may  be  well  collected  from 
them,  it  cannot  govern  the  present  case.  I  shall  state  what  I  conceive  to 
be  the  intention  of  North  Carolina  in  these  acts,  as  far  as  it  bears  upon 
the  question,  after  I  have  noticed  another  case  or  two  presented  upon  this 
point. 

Wilson  and  Mason,  1  Cranch,  68-102  was  cited  and  much  relied  upon 
for  its  general  reasoning  as  [172]  applicable  to  the  present,  and  also  to 
show  that  particular  or  limited  powers  must  be  strictly  pursued,  or  the  con- 
sequent acts  are  void.  It  is  to  be  observed  the  cases  are  not  parallel. 
Wilson  and  Mason  was  a  controversy  between  two  purchasers  of  the  same 
kind  (money  purchasers,  I  presume),  and  under  the  same  act,  that  of 
Virginia,  1779.  The  present  is  between  a  like  purchaser,  and  a  military 
right  or  claimant  under  different  acts.  That  a  contrast  between  an  entry 
and  a  survey  upon  a  cavecUy  this  between  two  grants  in  ejectment.  It 
cannot  be  seriously  contended  that  all  the  principles  which  would  govern 
the  question  between  two  individuals  on  a  cctvecU.  would,  or  ought  to  have, 
the  like  efficacy  upon  a  grant,  that  the  subordinate  matters  anterior  to  the 
emanation  of  a  grant  should  control  its  operation,  and  decide  its  validity 
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after  issuance  under  all  the  solemnities  of  law.  No  point  seems  to  be 
better  settled  than  this,  that  many  objections  which  upon  a  caveat  might 
be  urged  with  success  against  the  issuing  of  a  grant  to  a  party  upon  a  par- 
ticular claim,  cease  to  affect  that  daim  afler  the  emanation  of  the  grant 
As  in  cases  of  occupancy  who  has  the  occupant  right;  2  Tenn.  197, 
198.  On  the  locality  of  a  conditional  line  between  two  contiguous  occu- 
pants, or  other  agreement  of  the  contending  parties ;  October,  1779,  c.  4^ 
§  5,  so  between  two  entries  when  the  bounds  intersect;  April,  1779,  c  6, 
§  6  ;  also  a  peaceable  possession  with  an  improvement  for  seven  years  with- 
in the  bounds  of  a  former  entry,  without  interruption  or  declaration  of 
right  from  or  by  the  person  claiming  under  such  former  entry,  preference 
shall  be  given  to  the  settler  in  peaceable  possession.  lb.  §  2.  By  Act  of 
1778,  C.3,  §  7,  surveyor  shall  run  dividing  lines  between  party  and  party, 
according  to  directions  received  from  them  or  agreeable  to  directions  from 
a  jury,  without  regarding  the  cardinal  points.  Also  by  Act  of  1777,  c  1, 
§  6,  disputes  respecting  bounds  and  priority  of  occupancy  [173]  shall  be 
passed  upon  by  a  jury,  who  shall  go  on  the  premises  and  hearing  the  allega- 
tions of  the  parties,  and  the  testimony  of  witnesses,  are  to  render  a  verdict 
to  the  Court,  which,  being  entered  with  the  entry  taker,  the  party  shall  have 
an  order  of  survey,  &c 

But  in  all  these  cases  of  the  patent  issuing  to  the  person  not  entitled, 
that  is,  to  him  who  by  the  result  of  a  caveat  would  be  adjudged  not  to  be 
entitled,  provided  the  case  had  been  examined,  and  the  parties'  rights  con- 
troverted, pursuant  to  the  provisions  of  these  different  statutes  or  acts  of 
assembly,  —  which  may  happen,  either  when  there  has  been  no  caveat^  the 
filing  of  it  having  been  prevented  by  fraud ;  or,  where  there  has  been  one, 
and  the  determination  upon  it  anticipated  by  the  fraud  of  the  party  sur- 
reptitiously obtaining  the  first  grant,  or  where  the  determination  on  the 
caveat  has  been  influenced  by  the  corrupt  practice  of  the  party,  can  it  be 
said  that  after  the  grant  has  issued  the  case  is  open  for  these  objections, 
and  for  examination  on  ejectment ;  and  that  the  grant  may  be  declared 
void,  and  deemed  a  nullity  if  it  ought  not  to  have  issued  in  the  manner  it 
did,  it  being  to  the  prejudice  of  the  other  party  who  had  the  better  right? 
It  cannot :  an  undeniable  train  of  supporting  decisions  in  t^is  State,  and 
in  North  Carolina  and  elsewhere,  say  the  reverse. 

The  remaining  authority  on  this  ground  is  the  case  of  Polk's  Lessee  v. 
Wendal  and  others,  in  the  Supreme  Court  of  the  United  States,  which  lays 
down  this  doctrine  ;  to  wit,  ^'  there  are  cases  in  which  a  grant  is  absolutely 
void ;  as  where  the  State  has  no  title  to  the  thing  granted,  or  the  officer 
no  authority  to  issue  the  grant"  9  Cranch,  99.  This  authority  states 
two  cases  where  the  grant  is  absolutely  void.  The  first  does  not  apply, 
for  it  is  admitted  on  either  side  that  the  State  had  a  title  to  the  thing 
granted.  It  is  presented  on  account  of  the  second  case,  and  it  is  said  that 
the  defendant's  daim  being  a  military  one  was  [174]  by  the  Act  of  1783,  c  3, 
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§  7,  directed  to  be  located  within  the  bounds  prescribed  by  the  said  seventh 
section,  which  not  being  done,  but  located  elsewhere,  the  officer  had  no  au- 
thority to  issue  the  grant.  I  subscribe  to  the  doctrine  contained  in  the 
above  two  cases  as  I  understand  them.  They  are  corroborated  by  the  de- 
cisions of  some  of  the  States  which  I  have  seen,  and  they  may  be  by  all 
for  what  I  know-:  I  have  not  seen  all.  Indeed  they  seem  to  be  the  essence 
of  these  decisions  extracted,  and  concisely  expressed.  The  State  may  be 
said  to  have  no  title  to  the  thing  granted,  in  the  case  of  land  where  it  lies 
out  of  the  limits  of  the  State,  for  there  the  right  of  another  sovereignty 
takes  place ;  as  a  grant  for  land  purporting  to  lie  in  some  county  adjoining 
the  Virginia,  Kentucky,  or  other  neighboring  State  line,  and  its  actual 
location  is  beyond  that  line,  and  covering  land  in  such  neighboring  State, 
there  the  grant  is  absolutely  void  ;  so  where  the  State  has  given  away  a 
portion  of  her  territory  for  a  particular  time  or  use,  as  the  reservation  of 
the  lands  comprised  within  the  limits  prescribed  in  the  fifth  section  of  the 
second  chapter  of  the  Act  of  178B,  making  and  stating  the  said  bounds  to 
be  a  reservation  to  the  Cherokee  Indians  and  their  nation  for  ever ;  there 
she  has  divested  herself  of  the  title  until  acquired  by  some  future  act, 
so  also  the  common  case  when  the  State  has  granted  land  to  an  individual. 
In  all  these  cases,  the  grant  may  be  said  to  be  absolutely  void  for  want  of 
title  to  the  thing  granted.  In  the  first  case,  the  State  never  had  any  title, 
and  in  the  others  she  had  previously  parted  with  her  title,  and  nothing  was 
left  for  the  grant  to  operate  upon.  Under  the  second  case ;  to  wit,  where 
the  officer  had  no  authority  to  issue  the  grant,  —  may  be  properly  com- 
prised those  cases  where  the  State  still  holds  the  right  or  title  to  the  land, 
but  has  said  that  she  will  not  part  from  it,  and  consequently  has  forbidden 
her  officers  who  are  the  instruments  for  passing  her  title  or  interest  in  her 
lands,  authorized  [175]  and  instructed  for  the  purpose,  to  make  a  dispo- 
sition of  them.  Such  are  the  instances  in  the  Act  of  June,  1781,  c.  7, 
§  7  ;  the  words  are :  ^  it  shall  not  be  lawful  to  enter  any  lands  with  any 
entry  taker  in  this  State,  and  in  case  any  shall  be  entered  after  the 
passing,  the  same  are  declared  null  and  void.  And  every  entry  taker  is 
strictly  required  to  forbear  making  any  further  entries  on  any  pretence 
whatever."  By  this  law,  the  whole  of  the  functions  of  the  State  officers 
for  the  passing  of  her  title  to  lands  is  suspended,  and  their  authority  with* 
drawn.  This  act  was  repealed  by  1783,  c.  2,  §  2.  Suppose,  after  the  pas* 
sage  of  this,  and  before  its  repeal,  an  entry  had  been  made,  and  the  land 
so  entered  had  passed  into  a  grant  by  the  State's  officer,  it  would  have 
been  an  instance  of  a  want  of  authority  in  the  officer  of  the  State  to  issue^ 
and  an  example  of  the  second.  So  in  the  Act  of  1783,  c.  2,  §  6,  is  another 
instance  where  the  officer  has  no  authority  to  issue  without  taking  into 
view  the  fifth  section  of  the  same  act.  So  in  like  manner  is  another  in- 
stance in  the  twelfth  section  of  the  Act  of  1783,  c  2,  which  forbids  the 
entry  of  the  great  island  in  Holston  River,  and  declaring  that  if  any  such 

547 


176-177  HAYWOOD'S  BEP0BT8,  VOL.  V. 

should  be  made,  it  is  void ;  without  taking  into  view  the  treaty  referred 
to  in  said  section.  Another  instance  is  furnished  by  the  Act  of  NoTem- 
ber,  1777,  c.  1,  §  3.  Between  all  these  and  the  case  before  the  Court,  it 
is  conceived  a  great  difference  exists ;  and  that  they  are  also  very  different 
from  cases  of  irregularities,  or  imperfect  execution  of  authority  iu  not 
strictly  pursuing  it,  or  omissions,  or  mere  frauds  in  the  officers  issuing 
the  grant.  In  the  instances  put,  the  authority  of  the  State's  officers  ap- 
pointed for  the  purpose,  and  intrusted  with  the  execution  of  all  the  for- 
mulse  prescribed  for  commencing,  prosecuting,  and  perfecting  the  title  in 
the  grantee  to  lands,  and  of  passing  from  the  State  her  title  to  the  same, 
ceases  to  exist  in  some  form  or  other,  whether  by  suspension  as  in  some, 
or  by  abrogation  as  in  others.  The  [176]  authority  to  act  in  any  man- 
ner is  done  away.  The  State  has  declared  her  will  that  her  interest  is 
not  to  be  transferred,  and  that,  if  attempted,  the  acts  of  her  officers  therein 
are  void,  a  mere  nullity,  having  no  effect  whatever. 

I  shall  now  make  an  application  of  the  doctrine  in  Polk  and  Wendal, 
as  I  understand  it,  to  the  case  under  consideration,  and  in  doing  this  I  will 
admit  in  effect  as  the  plaintiff's  counsel  contend,  that  the  State's  officer 
had  no  right  in  one  sense  to  issue  the  grant  in  question  to  the  defendant ; 
that  is,  that  he  had  no  directions  to  issue  a  grant  on  the  defendant's  daim, 
being  a  military  claim,  for  land  in  John  Armstrong'^  bounds.     The  state- 
ment, then,  is  this :  North  Carolina  authorized  her  officer  to  issue  grants 
upon  military  claims,  for  the  land  comprised  within  the  military  bounds 
designated  in  the  seventh  section  of  the  third  chapter  of  1783,  and  she 
authorized  her  officer  to  issue  grants  upon  John  Armstrong's  claims  for 
lands  within  John  Armstrong's  bounds.     The  officer,  however,  instead  of 
pursuing  his  authority  strictly,  issued  the  defendant's  grant,  being  a  mili- 
tary claim,  for  land  comprised  within  John  Armstrong's  bounds.    Now, 
this  was  an  irregularity  in  the  execution  of  his  authority,  or  a  non-parso- 
ance  of  its  directions,  but  the  lands  within  both  bounds,  the  militaiy  and 
John  Armstrong's,  were  grantable  by  order  of  the  State.    The  officer  bad 
a  right  to  issue  a  grant  passing  the  State's  title  to  both ;  the  one  to  one 
claimant,  the  other  to  the  other.     But  the  officer  has  granted  a  part  of 
John  Armstrong's  bounds  to  a  different  claimant  than  the  law  contem- 
plated ;  the  question  is,  Does  this  make  the  grant  absolutely  void  ?    Mj 
opinion  is  that  it  does  not    Were  the  defendant's  claim  to  be  considered 
as  that  of  a  purchaser  simply,  and  as  similar  to  a  claimant  in  John  Ann- 
strong's  office,  and  without  taking  into  view  any  other  acts  than  those  of 
1783, 1  would  have  no  hesitation  in  saying  that  it  was  voidable  by  suit  for 
[177]  this  irregularity,  upon  process  and  proceedings  suitable  and  autho^ 
ized  for  this  purpose.    But  as  this  claim  is,  I  have  my  doubts  whether  it  is 
even  voidable,  as  I  shall  state  presently.    I  think  I  am  well  supported  bj 
authority  in  my  opinion  that  this  grant  is  not  absolutely  void.    The  case 
of  Sears  v.  Parker,  in  1  Haywood,  126^  135,  is  parallel  to  the  present 
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The  defendant  Parker  was  a  daimant  of  confiscated  property  under  the 
laws  of  North  Carolina,  to  wit,  land  which  had  belonged  to  M'CuUoch ; 
bat  the  grant  contained  other  land  besides  M'Cnlloch's;  to  wit,  vacant 
land.  This  vacant  land  contained  in  Parker's  grant.  Sears  afterwards  ob- 
tained a  grant  for,  and  brought  his  ejectment,  and  it  was  decided  he  could 
not  recover,  for  by  the  Court,  Ashb  and  Williams,  JJ.,  we  have  often 
decided,  and  are  now  of  opinion,  that  the  State  having  granted  vacant 
lands,  the  first  patentee  will  be  entitled  to  hold  them,  nothwithstanding  any 
attendant  circumstance  that  will  render  the  grant  voidable  until  it  be  act- 
ually avoided.  In  this  case  the  defendant,  Parker,  is  a  claimant  of  con- 
fiscated lands  by  purchase  of  a  certain  quantity  specified,  and  the  State's 
officer  is  directed  to  issue  a  grant  in  satisfaction  of  the  purchase-money. 

So  in  the  principal  case  the  defendant,  Lowry,  is  a  claimant  of  military 
lands  for  services  as  a  soldier,  of  a  certain  quantity  specified,  and  the 
State's  officer  is  directed  to  issue  a  grant  in  satisfaction  of  these  services. 

In  that  case  the  land  is  particularized  that  is  to  be  passed  by  the  grant 
to  the  claimant;  to  wit,  confiscated  land,  and  it  is  to  be  within  certain 
bounds  designated  by  the  grant  to  M'Culloch. 

So  in  this  case  the  land  is  particularized  that  is  to  be  passed  by  the 
grant  to  the  claimant;  to  wit,  military  land,  and  to  be  within  certain 
bounds  designated  in  1783,  c  3,  §  7. 

Parker's  grant,  however,  contained  other  land  than  [178]  that  directed 
to  be  granted  to  him ;  to  wit,  vacant  land :  but  it  was  grantable  also  upon 
a  proper  claim  by  the  State's  officer. 

So  likewise  Lowry's  grant  contained  other  land  than  that  directed  to  be 
gnmted  to  him ;  to  wit,  vacant  land  also,  likewise  grantable  on  a  proper 
daim  by  the  State's  officer. 

As  Lord  Ellenborough  expresses  it,  these  two  causes  rim  on  all  fours 
with  each  other.  The  principle  in  both  is  precisely  the  same.  The  State's 
officer  did  not  pursue  his  authority :  he  granted  the  lands  to  a  wrong  claim- 
ant ;  he  had  a  right  to  act,  but  he  acted  improperly.  Having,  however, 
the  authority  to  act,  his  act  is  not  void,  —  so  says  the  book,  —  though  it 
may  be  avoided. 

The  same  is  held  to  be  the  law  in  a  similar  case  in  the  State  of  New 
York,  from  what  fell  from  the  Chief-Justice  Thompson,  in  the  case  of 
Jackson  v.  Goes,  13  Johnson,  524.  He  says.  If  the  commissioners  of  the 
land  office  had  mistaken  their  powers,  and  made  a  grant  to  a  person  not 
coming  within  the  description  in  the  act,  and  the  patent  was  sought  to  be 
vacated  on  that  ground,  there  can  be  no  doubt  but  it  must  be  done  by  some 
direct  judicial  proceeding.  Now  this  is  precisely  the  case  in  Haywood's 
Reports  and  the  present  case.  In  the  present  case,  the  commissioners  of 
the  land  office  —  that  is,  the  governor  and  secretary — issued  the  grant  to 
the  person,  says  the  argument,  Jiot  coming  within  the  description  of  the 
act    The  person  coming  within  the  description  in  the  act,  they  say,  would 
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be  a  John  Armstrong  claimant ;  but  the  grant  is  not  made  to  such  a  claim- 
ant, but  to  a  military  claimant  that  does  not  meet  the  description.  What 
is  the  consequence  ?  Sajs  the  book,  if  the  grant  is  sought  to  be  vacated 
on  this  ground,  it  must  be  by  some  direct  judicial  proceeding.  From  this, 
three  things  are  plainly  inferrible :  1st.  That  in  the  State  of  New  York 
Lowr/s  grant  would  not  be  considered  void ;  2d.  [179]  At  most  it  would 
be  only  voidable ;  3d.  That  the  matter  in  avoidance  could  not  be  shown  on 
a  collateral  issue,  as  not  guilty  in  ejectment. 

With  these  cases  of  Sears  and  Parker,  Jackson  and  Goes,  exhibiting 
what  is  an  improper  execution  of,  or  non-pursuance  of,  authority  by  the 
State's  officer,  in  issuing  a  grant,  and  the  effect  thereof,  may  be  noticed  and 
contrasted  the  cases  of  the  University  of  North  Carolina  v.  Johnson, 
1  Haywood,  373,  875,  and  the  same  r.  Sawyer,  Taylor,  114,  as  fur- 
nishing instances  where  the  officer  of  the  State  had  no  authority  to  issue 
the  grant,  with  the  effect  thereof  in  illustration  of  the  present  point.  In 
the  case  of  the  University  v.  Johnson,  the  lands  had  been  granted  by  Lord 
Granville,  in  1763,  to  Muckleheny,  who  left  the  State  in  a  year  or  two 
afterwards,  and  was  never  more  heard  of;  for  want  of  heirs  of  Muckle- 
heny, these  lands  escheated  to  the  State,  and  by  the  Act  of  1789,  c.  21, 
§  2,  were  given  to  the  University.  The  defendant,  Johnson,  in  the  year 
1780,  got  a  grant  for  them  as  vacant  land.  By  the  Court,  Haywood,  J., 
Williams,  J.,  absent :  I  am  of  opinion  for  the  University ;  the  grant  is 
absolutely  void  ah  initio ;  and  its  invalidity  may  be  shown  on  a  trial  in 
ejectment.  It  was  issued  by  the  officers  of  the  State  without  any  authority 
for  so  doing,  and  is  no  more  binding  than  if  issued  by  other  persons  not 
called  governor  or  secretary.  It  is  to  be  observed  here  that  the  defendant's 
grant  issued  in  the  year  1780,  and  the  authority  which  the  officer  of  the 
State  had  to  issue  grants,  at  that  time,  rested  upon  the  Act  of  November, 
1777,  c.  1,  §  3.  That  act  authorizes  the  issuing  grants  for  any  lands 
which  have  not  been  granted  by  the  crown  of  Great  Britain,  or  the  lords 
proprietors  of  North  Carolina,  in  fee,  before  the  4th  of  July,  1776,  or 
which  have  accrued  or  shall  accrue  to  the  State  by  treaty  or  conquest 
Johnson's  claim  was  not  within  the  act,  his  lands  had  been  granted  by  the 
lord  proprietor  before  [180]  the  4th  of  July,  1776,  and  though  they  had 
accrued  afterwards  to  the  State,  it  was  not  by  either  of  the  ways  mentioned 
in  the  act,  to  wit,  by  treaty  or  conquest,  but  by  another  way,  to  wit,  by 
escheat;  they  were  therefore  not  grantable,  and  the  officer  had  no 
authority  to  issue  a  grant  in  the  case.  The  case  in  Taylor's  Reports  is  to 
the  same  effect.  These  authorities  appear  to  me  sufficiently  to  establish 
that  Lowry's  grant  is  not  void,  taking  it  upon  the  ground  of  authority  and 
decision  only,  in  cases  similarly  circumstanced,  and  this  without  the  con- 
sideration as  an  additional  circumstance,  of  an  existing  difference  of  int<^n- 
tion  in  the  legislature  between  her  military  and  other  claimants,  as  respects 
the  satisfying  and  perfecting  their  claims,  and  of  this  difference  operating 
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in  favor  of  her  military  claimants.  I  shall  now  proceed  to  examine  this 
intention,  and  whether  this  difference  exists  or  not,  must  appear  upon  the 
face  of  the  acts  themselves,  or  be  collected  from  them,  taken  in  conjunction 
with  the  subject-matter  of  them.  By  the  Act  of  1782,  c  3,  §  6,  North 
Carolina  states  the  particular  quantity  of  land  each  of  her  military  claim- 
ants are  entitled  to  have  from  her ;  she  makes  a  recognition  of  a  debt  or 
duty  in  land  which  she*  owes  them,  and  that  for  its  satisfaction  a  tract  of 
country  had  been  reserved  by  act  of  assembly  so  long  ago  as  May,  1780, 
to  be  appropriated  for  this  purpose.  She  then  goes  on  in  the  same  Act  of 
1782,  and  directs  steps  to  be  taken  for  laying  off  the  said  land  allotted  to 
the  officers  and  soldiers,  in  one  or  more  tracts,  &c.,  and  makes  other  regula- 
tions, progressively  tending  towards  the  discharge  of  this  duty.  She  then 
aflerwards,  by  the  Act  of  1783,  c.  3,  §  7,  says  "  that  the  officers  and  sol- 
diers shall  enter  and  survey  the  lands  within  the  following  lines,"  &c.,  and 
specifies  them.  In  the  next  section  (8)  is  a  prohibitory  clause  as  to  all 
others  from  entering  the  lands  within  the  said  bounds  for  three  years  after 
passing  the  act,  with  an  [181]  exception  in  favor  of  settlers  on  the  Cum- 
berland River,  and  of  the  commissioner,  surveyor,  guards,  and  others  who 
laid  off  the  land,  their  respective  quotas  are  permitted  to  be  satisfied  within 
the  same  bounds.  These  are  the  acts  of  North  Carolina  on  which  the 
military  claim  is  founded,  as  far  as  regards  the  first  ground  of  argument; 
and  it  is  material  for  the  expression  of  them  to  be  noticed,  for  it  differs 
widely  from  the  expression  of  those  acts  on  which  the  other  claims  are 
founded,  or  the  acts  conta^ining  the  general  land  law  as  it  is  called,  laying 
open  to  the  citizens  of  the  State  generally  the  vacant  and  disposable  public 
lands  thereof  for  sale.  By  the  Act  of  1777,  c  1,  after  declaring  what  lands 
are  subject  to  entry,  and  the  mode  of  perfecting  titles  to  them,  she  in  sect 
9  prohibits  any  right  or  title  to  be  acquired  in  any  other  manner,  and  if 
otherwise  obtained  shall  be  void.  By  the  Act  of  1783,  c.  2,  the  entry 
offices  which  were  shut  by  the  Act  of  1781,  c  7,  are  opened  again,  and  the 
power  and  privilege  of  entering  extended  to  all  lands  within  the  purview 
of  the  Act  of  1777,  c.  1,  and  in  the  same  manner  as  by  that  act  By  this 
Act  of  1783,  c.  2,  also,  the  western  boundary  is  extended  to  the  Missis- 
sippi, and  a  portion  of  the  lands  contained  within  this  extended  boundary 
is  directed  to  be  subject  to  the  entry  of  ten-pound  claims,  but  sub  modo  ; 
it  not  alone  simply  says  that  claimants  of  land,  by  the  payment  of  ten  pounds 
in  specie  or  certificates  for  every  hundred  acres  to  be  entered,  shall  enter 
to  that  amount,  but  virtually  that  they  shall  not  enter  elsewhere,  by  being 
expressly  excluded  from  the  balance  by  the  words  of  the  act ;  it  prohibits 
such  claimant  from  entering  within  the  bounds  set  apart  for  the  Cherokee 
Indians  by  sect  6;  it  prohibits  him  from  entering  within  the  bounds 
reserved  for  the  officers  and  soldiers  of  the  continental  line  by  sect  12; 
and  it  prohibits  him  from  entering  the  great  island  in  Holston  River  by 
the  same  section.    These  are  the  [182]  acts  originating  the  opposing 
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daim,  and  it  is  believed  it  would  be  going  too  far  to  say  that  the  difference 
of  the  language  used  bj  the  legislature  in  these  acts  was  accidental,  and 
not  intentional  in  them,  and  therefore  not  entitled  to  any  specific  consid- 
eration on  account  of  the  difference.    A  good  reason  for  this  difference  is 
presumed  to  exist  between  the  claimant  under  1788,  c.  2,  and  the  claimant 
under  1783,  c.  3.    The  claimant  under  the  latter  act  is  a  military  one, 
unlike  the  claimant  under  the  former  act ;  he  is  not  a  recent  one ;  he  is 
known  to  former  acts ;  his  claim  is  recognized  as  a  pre-existing  one ;  him- 
self a  meritorious  claimant,  and  the  act  a  progressive  step  towards  the 
completion  on  the  part  of  the  State  of  a  previous  contract  entered  into  by 
her  with  him.    As  early  as  May,  1780,  by  her  legislative  act  at  Newbem, 
she  reserved  a  tract  of  country  to  be  appropriated  in  rewarding  the  signal 
bravery  and  persevering  zeal  of  her  officers  and  soldiers  in  her  service. 
This  act  I  have  not  been  able  to  see,  but  from  the  mention  made  of  it  in 
the  Act  of  1782,  c.  3,  §  7, 1  take  the  purport  of  it  to  amount  to  an  agree- 
ment to  settle  lands  on  her  troops,  and  notwithstanding  that  therein  no 
particular  lands  should  be  specified,  supposing  the  case  to  be  so,  yet  her 
lands  must  be  considered  as  bound  by  this  legislative  act  or  stipulation, 
and,  in  point  of  dignity  and  solemnity,  at  least  equal  to  the  articles  or 
covenant  of  an  individuaL    If  an  individual  covenant  to  settle  lands,  and 
no  particular  lands  are  mentioned  in  the  articles,  yet  the  covenant  is  a  li^ 
upon  the  lands  of  the  covenantor  that  he  then  was  seised  of.    2  Yem.  483. 
The  State  was,  therefore,  under  an  obligation  for  the  performance  of  her 
contract  to  her  troops,  in  rendering  them  their  respective  quotas  of  land, 
and  whether  satisfaction  could  be  made  them  within  the  limits  assigned  in 
c.  3,  §  7,  of  1783,  or  not,  impaired  not  the  obligation,  the  performance 
could  not  depend  upon  these  particular  limits,  or  be  measured  [183]  by 
them ;  for  the  lien  equitably  extended  to  all  her  disposable  western  lands, 
as  in  the  case  of  an  individual,  it  would  to  all  the  lands  he  was  seised  of 
at  the  time  of  the  contract  (or  it  might  even  afterwards  acquire  according 
to  2  Yem.  97).    And  we  are  not  to  presume  that  the  State  would  be  defi- 
cient in  good  faith,  or  would  consider  an  obligation  less  binding  on  het 
than  on  a  citizen,  or  that  a  different  rule  of  equity  should  regulate  her 
conduct ;  the  operation  of  which  would  give  a  latitude  in  her  finvor  for- 
bidden to  the  other.    These  being  her  obligations,  the  expression  of  the 
seventh  section  of  the  third  chapter  of  1783  may  be  well  accounted  for, 
and  considered  as  indicative  of  her  injtention  in  performing  her  contract 
pursuant  to  the  principles  of  equity.    Indeed  this  intention  sufficiently  and 
expressly  appears  in  all  her  acts  of  assembly  on  this  subject 

How  stands  the  claimant  under  the  Act  of  1783,  c.  2  ?  He  had  no  right 
or  interest  previous  to  that  act,  and  his  own  proceedings  subsequent  theie- 
to :  he  was  not  a  party  to  a  former  contract ;  he  is  not  considered  in  the 
light  of  a  creditor  to  the  State  coming  forward  to  have  his  debt  discharged 
by  virtue  of  a  former  obligation.  He  is  viewed  by  the  act  as  a  purchaser, 
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and  although  the  price  given  for  the  land  may  be  the  docament  of  a  debt 
due  to  him  by  the  State,  and  operate  an  extinguishment  of  that  debt,  yet  it 
may  not  be  such  document ;  it  is  still  received  as  a  price  excluding  the 
idea  of  a  debt,  and  he  himself  is  considered  as  a  purchaser,  not  as  a  cred- 
itor. This  document  may  be  so  disposed  of  or  not,  at  the  option  of  the 
holder.  It  may  be  otherwise  satisfied  by  a  money  payment,  the  proper 
fund  for  its  discharge,  and  made  so  by  the  terms  of  the  contract  Act  of 
January  1781,  c  3,  §  7.  This  mode  of  extinguishing  her  certificate  debt 
by  the  State  of  North  Carolina  is  collateral  to  the  contract  by  which  it 
was  created,  is  accidental  as  to  it ;  and  on  her  part  a  cumulative  [184] 
mode  of  payment,  adopted  by  her  for  her  own  convenience,  and  without 
either  obligation  or  compulsion  on  the  side  of  the  creditor  of  being 
acceded  to  by  him.  Hence,  although  the  State  by  this  act,  expected  and 
fully  calculated  upon  a  partial  extinguishment  of  her  certificate  debt,  yet 
she  intended  it  to  be  so  indirectly,  and  not  eo  nomine^  and  therefore  that 
the  claimant  should  be  a  purchaser  under  the  Act  of  1783,  c  2,  and  not  as 
a  creditor  under  the  Act  of  1781,  c.  8,  §  7. 

North  Carolina,  therefore,  by  the  Act  of  1783,  c  2,  is  considered  as 
bringing  a  part  of  her  western  lands  into  market  for  the  purpose  of  sale. 
She  had,  of  course,  the  terms  in  her  power ;  she  had  a  right  to  say  what 
lands  she  would  sell  and  what  she  would  retain ;  what  was  her  price,  and 
what  would  be  received  in  payment  It  cannot,  therefore,  be  expected 
that  her  language  and  her  intention  to  these  two  different  claimants  should 
be  the  same,  but  different,  according  to  their  cases  and  the  nature  of 
them. 

The  State  of  North  Carolina,  then,  in  1783,  c.  3,  §  7,  when  she  says, 
<^the  officers  and  soldiers,  shall  enter  and  survey  the  lands  within  the  fol- 
lowing lines,"  hath  not  said  that  they  shall  not  enter  and  survey  beyond 
these  lines,  nor  hath  she  by  restrictive  terms  confined  them  within  the  said 
limits,  as  she  hath  the  other  claimants  within  their  limits.  Mark  the 
expression,  the  soldier  shall  enter  the  lands ;  what  lands  ?  the  lands  within 
the  following  limits,  not  their  claims,  or  their  lands  which  might  be  con- 
sidered as  synonymous  with  claims ;  but  the  lands,  thereby  limiting  and 
confining  the  land  in  these  lines  to  the  claim,  not  limiting  and  confining  the 
claim  to  the  lands.  And  for  this  reason,  that  otherwise  her  military 
claimant  might  have  sustained  an  injury  in  derogation  of  her  own  contract, 
inasmuch  as  this  daim  ought  to  be  satisfied  at  all  events,  whether  the  par- 
ticular fund  assigned  was  competent  or  not  to  the  purpose.  Not  so 
[185]  with  the  other  claimant ;  he  came  forward  at  his  own  seeking,  not 
clothed  with  a  previous  duty,  to  receive  satisfaction  which  might  or  might 
not  be  then  made,  according  to  the  capacity  of  the  fund ;  but  as  a  purchaser 
with  his  eyes  open,  of  the  identical  thing,  exhibited  plainly  before  him 
anterior  to  the  first  step  of  appropriation  taken  by  him,  an^  impulsive  of  the 
possibility  of  a  mistake. 

558 


185, 186  haywood'b  bbports,  vol.  v. 

From  this  view  of  the  Acts  of  1780,  1782,  and  1783,  on  this  ground  of 
argument,  as  no  negative  is  expressed,  none  can  be  implied  against  the 
intention  of  the  legislature,  apparent  on  the  face  of  the  acts  taken  in  con- 
junction with  the  subject-matter.  From  this  view,  likewise,  the  grant  to 
Lowry  is  not  even  voidable  on  the  ground  taken,  if  a  proper  proceeding 
should  be  commenced  for  this  purpose. 

2dly.  It  is  next  in  the  order  of  the  argument  at  the  bar  to  be  consid- 
ered, whether,  if  by  the  Act  of  1783,  c  2,  §  7,  the  defendant's  grant  was 
not  authorized  to  issue  for  the  land  covered  by  it.  It  was  embraced  by  the 
Act  of  1784,  c.  14,  §  7,  and  so  authorized.  This  is  taking  in  the  case  of  re- 
moval, and  the  first  question  is.  Had  the  State's  officer  a  power  or  authority 
in  any  military  case  whatever  to  remove  ?  A  secondary  question  would  be, 
upon  a  proper  occasion,  whether  the  power  ought  to  have  been  exercised 
in  this  particular  instance.  And  here,  first,  it  is  to  be  considered  whether 
this  authority  is  given  by  the  seventh  section  of  the  Act  of  April,  1794,  c. 
14.  The  words  of  the  law  are  general ;  the  operation  of  them  seems 
intended  to  be  general,  and  to  extend  to  all  manner  of  claims  ;  there  is  no 
restriction  confining  the  remedy  given  to  one  class  of  claimants  in  preference 
to  another ;  and  no  reason  can  be  peroeived  why  the  military  claimant  alone, 
as  contended  by  the  plaintiff's  counsel,  should  be  excluded  from  the  benefit 
of  an  act  introduced  to  give  redress  for  a  specified  evil  to  which  he  is  as 
incident,  and  as  much  exposed  as  any  other  claimant.  [186]  What  is  the 
evil  specified  ?  The  previous  legal  appropriation  of  land  to  the  prejudice  of 
any  enterer,  his  entry  being  thereby  rendered  ineffectual.  Now  does  not 
this  evil  bear  as  hard  on  one  sort  of  enterer  as  another,  ceteris  paribusy  — 
upon  the  military  enterer  as  the  enterer  in  John  Armstrong's  office,  or  any 
other  enterer ;  ho  difference  can  be  perceived  in  their  situation,  and  no 
difference  ought  to  be  in  the  redress  of  their  cases,  and  none  under  this 
law  can  be  observed.  The  argument  of  the  plaintiff  turned  on  the  word 
*'  entry  "  in  the  section  under  consideration.  It  was  said  ''  entry "  was  a 
term  used  in  reference  to  Armstrong's  claims,  ^<  locations  "  in  reference  to 
military  claims.  The  terms,  therefore,  by  the  words  did  not  include  mili- 
tary claims.  It  may  be  here  observed  that  this  criticism  is  not  strictly 
correct ;  for  the  very  law  which  specifies  the  military  bounds  says  the  offi- 
cers and  soldiers  shall  enter  and  survey  the  lands  within,  &c.  If  the  crit- 
icism were  correct,  it  would  not  govern  the  case ;  for  the  statute,  being 
remedial,  would  be  extended  by  equity  to  the  military  claimant,  being 
within  the  same  mischief.  5  Com.  Dig.  257.  So  again,  says  Baron  Go- 
myns,  in  all  cases  within  the  same  mischief,  the  case  shall  be  construed 
within  the  intent,  though  it  be  not  within  the  words  of  the  statute.  Ibid.  258. 
And  this  intention  of  the  legislature  is  to  be  gathered  from  reason.  Plowd. 
205.  As  before  observed,  no  reason  appears  why  the  military  claimant 
should  be  made  an  exception  of.  In  previous  acts  of  the  legislature,  to 
say  the  least  of  him,  he  is  considered  and  treated  as  meritorious  a  claimant 
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as  any.  Bat  it  is  not  perceived  that  the  act  affords  any  room  for  the 
objection  ;  the  words  "  any  entry  "  comprehend  eveiy  case,  and  it  is  a  well- 
known  rule  in  the  construction  of  statutes  that  a  statute  ought,  upon  the 
whole,  to  be  so  construed  that,  if  it  can  be  prevented,  no  clause,  sentence, 
or  word  shall  be  superfluous,  void,  or  insignificant.     6  Ba.  Abr.  880. 

[187]  Believing  the  military  claimant's  case  within  the  mischief  of  this 
act,  what  is  the  remedy  given  by  it  ?  ^'  That  (in  the  words  of  the  act)  the 
surveyor  shall  and  he  is  hereby  authorized  to  survey  the  quantity  on  any 
vacant  land  in  this  State."  This  in  express  terms  confers  an  authority  for 
removal  and  survey  elsewhere,  on  any  vacant  lands  in  the  State. 

Whether  the  officer  has  pursued  his  authority  in  this  or  any  other  case, 
in  the  steps  antecedent  to  removal,  and  hath  done  his  duty  by  the  act  of 
removal,  is,  what  ought  not,  and  cannot,  be  made  a  question  of,  to  affect 
the  validity  of  a  grant  from  the  State  on  a  collateral  issue  like  the  present. 
To  constitute  a  legal  discharge  of  duty  in  the  officer,  in  this  case,  there 
must  have  been  a  legal  entry  by  Lowry,  or  the  person  under  whom  he 
claims.  This  entry  must  have  been  for  lands  which  had  been  previously 
granted,  or  entered  and  located.  But  if  any  or  all  of  these  particulars  has 
not  existed ;  for  example,  if  there  had  been  no  entry  of  Lowry's  claim,  or, 
if  an  entry,  an  illegal  one ;  or  if  the  lands  entered  for  Lowry  had  not  been 
previously  granted,  or  entered  and  located,  but  remained  vacant  and  sub- 
ject to  appropriation,  and,  notwithstanding  this,  the  officer  had  surveyed 
elsewhere,  as  he  has  done,  in  the  officer  it  would  be  a  breach  of  duty ;  it 
would  be  a  malfeasance  in  his  office  ;  but  should  it  or  would  it  affect  the 
grant  ?  How  could  a  purchaser  under  the  grant  guard  against  this  ?  What 
are  his  means  of  information  ?  Has  he  any  adequate  means  ?  He  cer- 
tainly has  not,  for  some  of  the  particulars  rest  in  the  knowledge  of  the  offi- 
cer. Suppose  he  could  inform  himself  of  some  of  these  particulars  from 
the  entry  offices,  yet  how  inconvenient  would  it  prove  in  practice,  so  much 
so  as  to  be  a  complete  negative  to  information;  other  particulars  of  an 
officer's  duty  are  not  upon  record,  but  are  matters  in  pais,  and  rest  in  the 
breast  of  the  officer  himself.  Is  he  to  be  resorted  to  for  information,  and 
if  he  is  what  prospects  of  [188]  succeeding  ?  If  official  duty  and  public 
trust  are  not  sufficient  guards  to  correct  conduct,  can  truth  and  candor  from 
the  violator  be  expected  gratuitously  to  disclose  it?  (The  conclusion  is) 
vain  would  be  the  search,  fruitless  the  attempt ;  and  if  the  object  was 
attained,  the  public  would  not  find  its  account  in  the  discovery.  To  make 
the  highest  public  document  of  the  landed  property  of  the  country  depend 
upon  the  strict  execution  of  many  particulars,  antecedent  to  its  issuing,  for 
its  validity  would  be  unwise  and  impolitic,  and,  instead  of  aiding  the  right- 
ful claimant,  would  endanger  him  by  opening  the  door  to  excessive  litiga^ 
tion.  Instead  of  rendering  ipore  secure  that  property  which  in  the  eye  of 
the  law  has  ever  been  held  entitled  to  the  highest  consideration,  it  would 
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be  shakiDg  the  greater  part  of  the  titles  of  the  countiy  by  exposing  them 
to  the  most  worthless  assailants  through  the  avenues  of  perjury. 

But  it  is  also  further  said,  on  argument  for  the  plaintiff,  that,  on  Uiis  case 
agreed,  no  entry  is  stated,  and  we  are  not  to  presume  one,  when  our  de- 
cisions say  a  grant  may  be  good  without  an  entry.  Besides,  it  is  said  yoa 
cannot  presume  in  favor  of  illegal  acts,  but  you  may  do  so  in  favor  of  legal 
ones.  You  must  presume  this  case  agreed  contains  the  whole  case,  and 
there  is  no  entry ;  therefore  the  doctrine  of  removals  &lls  to  the  ground. 
This,  in  fewer  words,  is  saying,  there  is  no  entry ;  therefore,  the  grant  is 
illegal,  and,  as  the  grant  is  illegal,  no  entry  can  be  presumed. 

The  strength  of  this  objection  consists  in  setting  the  statement  of  the 
case  in  opposition'  to  the  grant,  and  an  inference  deduced-  therefrom  —  to 
wit,  that  there  is  no  entry  —  against  the  presumption  of  law,  raised  by  the 
evidence  of  the  grant,  that  there  is  one.  Let  us  examine  this :  what  is 
the  statement  of  the  case  ?  It  is  the  allegations  or  the  admissions  of  the 
parties  placed  upon  this  record,  and  submitted  by  act  of  assembly  for  the 
opinion  of  the  Court.  And  what  is  a  State  grant  ?  [189]  It  is  a  public 
record,  2  Bl.  Co.  346 ;  3  Tucker's  Blackstone  261,  note  10 ;  10  Johns. 
26,  a  record  too  evidenced  in  the  most  solemn  manner  by  the  great  seal  of 
the  State,  for  it  cannot  issue  before  it  is  recorded ;  this  act  of  recording 
being  one  of  the  essentials  constituting  it  a  grant,  and  that  before  it  issues. 
Act  of  1797,  c  1,  §  11 ;  1783,  c  2,  §  15  ;  1783,  c  3,  §  6,  being  a  record, 
what  does  it  import  ?  It  importeth  in  itself  absolute  verity ;  if  pleaded,  it 
shall  not  receive  trial  by  witness,  jury,  or  otherwise,  but  only  by  itself. 
Co.  Lit.  117  b.  Records  import  in  themselves  such  incontrollable  credit 
and  verity,  as  they  admit  no  averment,  plea,  or  proof  to  the  contrary.  Co. 
Lit.  260,  and  says  Lord  Cfoke,  the  reason  hereof  is  apparent,  for  otherwise 
there  never  would  be  any  end  of  controversies  which  should  be  incon- 
Tenient.  And  Mr.  Justice  Buller  in  his  Nisi  Prius,  221,  says  they  are 
authentic  beyond  all  manner  of  contradiction.  A  State  grant  or  patent 
is  a  record  of  the  highest  validity  and  verity,  and  is  conclusive  evidence  of 
its  contents ;  to  wit,  that  the  State  has  passed  its  tide  to  the  lands  therein 
contained,  it  must  at  the  same  time  be  conclusive  evidence  that  all  the 
previous  requisites  existed  that  were  necessary  to  authorize  and  render  it 
a  complete  and  lawful  act,  and  which  were  material  and  traversable. 
Phillips,  218,  219 ;  Co.  Lit.  352,  b,  such  for  example  as  would  have  been 
examinable  and  controvertible  upon  a  caveat,  as  the  objection  in  the  present 
case,  the  want  of  an  entry,  this  being  a  material  and  traversable  fiict,  would 
have  been  grounds  upon  an  application  to  the  governor  for  a  suspension 
of  the  issuance  of  the  grant  till  afier  investigation  and  determination,  1783, 
c  2,  §  21 ;  as  this  objection  might  have  been  taken  and  redress  thereupon 
had,  if  such  defect  existed,  the  grant  having  issued  is  conclusive  evidence 
at  law  of  the  entry's  existence,  and  also  of  its  validity  to  authorize  the 
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sabseqaent  measures  pnrsaant  to  the  course  prescribed  and  leading  to  tbe 
consummation  of  [190]  the  title  by  tbe  execution  of  tbe  grant  There 
are  many  authorities  in  tbe  books  illustrative  of  this  principle  and  in  sup- 
port of  it.  Such  is  tbe  case  in  1  East^  855 ;  Phillips,  213.  If  a  verdict 
finding  several  issues  were  to  be  produced  in  evidence,  tbe  opposite  party 
would  not  be  allowed  to  show  that  no  evidence  was  offered  on  one  of  tbe 
issues,  and  that  the  finding  of  tbe  jury  was  indorsed  on  the  poHea  by  mis- 
take. See  also  2  Dallas,  125.  These  authorities  prove,  first,  that  the 
grant  is  incontrovertible  evidence  of  the  entry,  and,  secondly,  that  the  in- 
ference deduced  is  inadmissible.  But  if  tbe  statement  had  even  in  express 
terms  negatived  the  actual  existence  of  an  entry,  and  tbe  parties  had  put  it 
down  as  a  fact  toiidem  verbis  "^  that  there  was  no  entry ,'*  then  I  would'  say, 
that  though  the  parties  by  their  admissions  may  renounce  the  benefit  of 
the  law,  yet  they  cannot  thereby  change  it,  and  that  the  complexion  of  the 
case  is  not  in  the  least  varied,  that  the  evidence  of  its  non-existence  being 
of  an  inferior  nature  to  that  evidenced  by  the  grant  could  not  prevail,  and 
being  incompatible  with  the  rules  of  law  the  Court  would  be  bound  to  dis- 
regard it. 

It  b  remarked  that  our  decisions  have  said  a  grant  is  good  without  an 
entry,  perhaps  it  would  be  more  correct  to  say,  a  grant  is  good  without 
showing  the  copy  of  an  entry,  in  the  cases  where  the  law  requires  one 
which  in  the  general  would  be  unnecessary,  superfluous,  and  even  improper. 
The  existence  of  an  entry  by  copy  would  be  attested  by  the  officer,  he 
having  the  legal  custody  of  it ;  a  grant  attests  tbe.  same  existence  by  evi- 
dence of  a  greater  dignity,  by  the  great  seal  of  the  State,  and  supersedes 
all  inferior  modes  of  showing  the  same  thing  it  shows.  A  grant,  being  a 
public  record,  comprehends  within  itself  every  requisite  for  its  existence, 
and  emanating  under  the  sanction  of  the  great  seal,  possesses  the  highest 
evidence  of  them  when  it  is  itself  used  as  evidence.  But  there  are  cases 
in  which  tbe  copy  of  an  entry  is  necessary  to  be  [191]  produced,  not  for  tbe 
purpose  of  barely  showing  its  existence,  but  to  show  the  modifications  un- 
der which  it  does  exist,  as  where  in  the  development  of  a  title  it  is  wished 
to  give  tbe  grant  an  operation  beyond  the  date  of  it ;  the  copy  of  an  entry 
is  requisite  for  the  exposure  of  particulars  not  appearing  by  the  grant,  not 
to  show  that  the  entry  exists,  for  the  grant  does  that ;  but  to  show  how  it, 
does  exist  as  to  time  or  date,  location,  &c.,  &c. 

The  third  ground  is,  that  the  issuance  of  the  defendant's  grant,  is  not 
authorized  by  the  Act  of  1784,  October  session,  c.  19,  §  7.  The  object  of 
this  act  is  a  removal  also,  but  provides  for  a  different  case  to  the  act  passed 
the  former  session  of  the  same  year.  If  its  provisions  bad  been  tbe  same, 
it  would  have  been  a  work  of  supererogation  merely.  Tbe  purview  of 
both  is  removal.  This  of  October,  1784,  is  cumulative,  and  extends  tbe 
benefit  of  removal  to  a  case  not  before  provided  for  in  express  terms ;  by 
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the  former  act,  removal  is  directed  where  the  lands  entered  have  been  pre- 
viously granted,  located,  or  surveyed,  and  under  it  an  entry  must  have  been 
made  of  the  removed  claim  previous  to  the  act  of  removal,  in  order  to 
authorize  the  measure.  This  act  embraces  the  case  where  no  such  entry 
had  been  made,  and  authorizes  a  removal,  in  the  first  instance,  for  the 
want  of  tillable  land.  So  far,  as  well  on  one  side  as  on  the  other,  no  dif- 
ference of  opinion  exists  on  this  act  in  the  argument.  But  the  question  is, 
was  the  act  intended  to  be  operative,  so  as  to  authorize  removals  from  the 
passing  thereof,  or  from  some  future  time,  by  the  authority  of  some  future 
act  of  the  legislature  to  be  passed  for  this  purpose  on  the  same  subject. 
The  words  of  the  act  are,  ^^  that  in  case  it  shall  happen  that  there  is  not 
a  sufficient  quantity  of  tillable  land  within  the  boundaries  laid  off  for  the 
officers  and  soldiers  of  the  continental  line  of  this  State,  the  deficiency 
shall  and  is  hereby  directed  to  be  made  up  on  any  unappropriated  [1923 
lands  within  the  limits  of  this  State."  These  words  do  not  seem  to  me  to 
look  to  any  further  legislative  act  on  the  subject.  What  is  the  evil  this 
statute  intended  to  remedy?  The  want  of  a  sufficiency  of  tillable  land 
within  the  boundaries  laid  off.  What  is  the  remedy  given  ?  The  making 
up  the  deficiency  on  any  unappropriated  land  within  this  State.  When  is 
this  remedy  given?  When  the  deficiency  happens.  How  is  it  given? 
By  this  present  act,  the  words  are  express,  the  deficiency  "  is  hereby " 
directed  to  be  made  up,  &c.,  not  by  some  future  act  In  discovering  whether 
this  was  the  intention  of  the  legislature  on  this  point,  it  will  assist  our 
inquiries  to  take  a  view  of  the  subject-matter  of  the  act,  that  is  the  land 
and  the  claimants,  and  see  how  they  stood  at  the  time  of  the  passing  of 
this  act.  By  the  former  act  of  removal,  1784,  the  legislature  contemplated 
one  of  two  things,  or  perhaps  both,  either  first,  that  the  military  claimant 
had  by  her  acts  on  the  subject  originally  a  right  to  satisfaction  on  any  of 
the  vacant  lands  of  the  State,  intended  this  7th  section  of  c.  14,  only  to  be 
declaratory  of  that  right,  and  to  remove  any  doubt  which  might  exist  on 
the  case  raised  by  the  assignment  of  bounds  for  their  satisfaction  by  the 
Act  of  1783 ;  or,  secondly,  that  early  perceiving  there  was  an  inadequacy  in 
the  limits  assigned  to  satisfy  her  military  claim,  they  must  ultimately  at 
some  time  or  other  be  satisfied  beyond  these  bounds.  She,  by  this  act,  at 
once  said  that  where  her  military  claimant's  first  effort  for  satisfaction  had 
been  rendered  ineffectual  by  the  previous  appropriation  of  another,  he 
might  go  to  whatever  place  satisfaction  could  be  made  him,  without  the 
circuitous  route  of  another  entry  on  that  place,  and  there  survey,  &c. 

At  this  time  also  John  Armstrong's  office  was  shut,  all  entries  were  made 
therein  that  were  intended  by  the  State  to  be  made,  and  a  very  consider^ 
able  portion  of  the  very  best  of  the  land  subject  to  entry  in  that  office  was 
unappropriated.  Again  by  the  former  act  of  [193]  removal,  April,  1784, 
entries  that  had  been  made  in  the  office  of  John  Armstrong  upon  lands 
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previously  appropriated  in  that  office  might  he  removed  and  satisfied  on  this 
residuum ;  and,  hj  the  same  act,  removed  county  warrants  might  be  then 
satisfied  also. 

Such,  then,  was  the  state  of  things  at  the  passing  of  this  act  of  October, 
1784;  the  fairest  portion  of  the  western  lands  «of  North  Carolina  had  been 
entered  in  John  Armstrong's  office,  and  the  office  itself  shut.  Upon  the 
remaining  residuum  had  been  turned  loose  the  removed  county  warrants, 
removed  John  Armstrong's  warrants,  and  removed  military  warrants  in  the 
specified  cases,  for  satisfaction ;  and  all  this  six  months  before  this  time. 
Under  this  existing  state  of  things,  what  room  is  left  to  induce  a  belief  that 
the  State  of  North  Carolina  did  not  intend  the  operation  of  this  act  to  be 
immediate  for  satisfaction  in  case  of  want  of  tillable  land  ?  Why  should 
the  military  claimant,  if  there  was  no  tillable  land,  be  driven  to  the  circui- 
tous route  of  entry  in  order  to  attach  his  claim  upon  this  residuum  ?  for  by 
this  process  he  could  do  it  under  the  operation  of  the  act  of  April,  1784 ; 
and  such  must  have  been  the  case,  if  the  true  construction  of  this  act  is 
that  it  was  to  operate  by  force  of  a  future  act  thereafter  to  be  passed,  as 
contended  upon  argument,  and  upon  future  proof  of  the  want  of  sufficiency 
of  tillable  land  made  to  the  legislature ;  for  he  might  well  conclude  that 
before  these  events  might  take  place  this  residuum  would  be  exhausted, 
and  the  redress  held  out  by  this  act  turn  out  to  be  only  a  bubble.  Again, 
to  say  its  operation  should  not  be  immediate  but  consequential  upon  the 
events  stated,  would  form  an  anomaly  in  these  laws,  taking  them  and  their 
purviews  together.  Upon  the  very  face  of  them  even,  the  soldier  is  a 
favorite  claimant,  and  through  the  whole  series  of  their  provisions  he  is 
substantially  so  in  fact.  At  a  very  early  period  while  these  lands  were 
almost  wholly  in  a  state  of  nature,  covered  by  their  [194]  aboriginal 
population,  and  having  no  legislative  provision  respecting  them,  excepting 
only  the  being  forbidden  to  all  others ;  she  pledged  them,  or  a  part  of  them, 
to  him  as  a  reward  for  his  services.  As  times  advanced,  and  the  State  in 
progression  made  different  orders  and  dispositions  respecting  them,  his 
interests  were  always  sedulously  attended  to  by  her.  That  she  should  now 
by  this  act  lay  aside  all  her  former  tutelage,  and  postpone  his  claim  to  the 
simple  purchaser  in  John  Armstrong's  office,  and  in  the  county  offices, 
would  be  incongruous  and  inconsistent  indeed,  —  a  construction  which  I 
cannot  possibly  think  correct. 

It  is  further  said  in  the  argument,  that  this  act  is  future,  and  that  it  only 
amounts  to  a  legislative  promise,  necessarily  presuming  not  only  the  exist- 
ence of  actual  deficiency  of  tillable  land,  but  also  that  this  is  to  be  proved 
by  evidence;  then  legislative  interposition  is  to  be  made  to  render  this 
promise  efficient  by  the  establishment  of  a  district  for  this  purpose,  or  in 
some  other  way.  The  complexity  of  this  mode  and  the  difficulty  attendant 
upon  its  execution  imposes  a  negative  upon  it,  were  there  no  other  objec- 
tions.   If  better  proof  of  the  deficiency  of  tillable  land  is  wanted  by  the 
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State  than  that  of  her  own  accredited  officer,  who  has  been  intmsted  with 
the  execution  of  the  whole  business  previous  to  this  time  who  has  necessa- 
rily traversed  in  the  discharge  of  his  dytj  the  whole  surfieice  of  the  military 
reservation,  who  has  made  all  the  locations  and  surveys  then  existing 
therein,  it  is  difficult  to  perceive  what  that  better  proof  coald  be.  Taking 
it  in  the  abstract,  one  creditable  witness  is  sufficient  by  our  law  to  prove 
any  fact,  unless  in  a  few  excepted  cases,  one  of  which  this  is  not,  neither 
does  their  principle  apply  to  it ;  surely  the  objection  of  want  of  credibility 
cannot  be  taken  by  the  State  to  her  own  officer,  who  has  so  highly  pos- 
sessed her  confidence.  This  isLct  of  deficiency,  then,  is  as  well  proved  as 
facts  in  general  are  or  [195]  require  to  be;  being  established  by  one 
creditable  witness,  and  he  necessarily  cognizant  of  the  fact.  A  mode  of 
proof  mentioned  in  argument  is,  a  resurvey  of  all  the  lands  appropriated, 
and  an  examination  of  the  surface  of  the  reservation  by  one  or  more  per- 
sons appointed  for  the  purpose.  As  has  been  observed,  the  difficulty  of 
this  enterprise,  the  time  to  be  consumed  in  the  execution  of  it,  and  the 
expense,  would  form  an  extreme  case  that  never  would  be  resorted  to,  and, 
if  it  was,  would  not  be  more  satisfactory  than  the  former ;  every  mode, 
other  than  by  survey  and  examination  would  be  still  less  so,  —  such  as  the 
testimony  of  persons  from  different  parts  of  the  limits  at  the  bar  of  the 
legislature. 

But  while  all  this  should  be  transacting,  what  becomes  of  the  fund? 
What  protects  it  in  the  interim  ?  Nothing ;  surrendered  by  the  Act  of  April 
to  the  pleasure  of  the  removed  warrants,  and  still  liable  to  be  selected  from 
by  them,  what  prospect  at  a  distant  period  for  the  military  claimant  who 
has  as  yet  made  no  progress  in  getting  his  land  ?  Beyond  this  fund  thus 
laid  open  to  all  he  cannot  look ;  the  State  had  no  other  in  reserve.  To  es- 
tablish a  hypothesis  of  this  kind  as  the  erection  of  a  district  at  a  future 
time,  upon  future  events,  to  be  brought  into  existence  by  means  we  know 
not,  is  contrary  to  the  purview  of  all  the  antecedent  acts  on  the  subject ; 
involving  difficulties  insurmountable  in  practice,  irreconcilable  with  the  ex- 
isting state  of  things,  and  certainly  as  holding  out  a  benefit  to  the  soldier 
that  would  prove  illusory  in  the  extreme.  Such  an  interpretation  of  the 
act  cannot  for  a  moment  be  entertained ;  when  the  letter  of  the  law  does 
not  in  plain  terms  show  its  intention,  it  shall  never  by  construction  impute 
bad  faith  to  the  State ;  but  the  spirit  of  the  whole  of  the  acts  on  the  sub- 
ject shall  govern ;  that  is,  to  confer  upon  her  military  claimant  a  benefit, 
not  an  injury.  And,  as  all  the  vacanft  lands  in  the  State  [196]  were  open 
to  him  before  in  a  certain  event,  tnstanter^  this  act  must  be  intended  to  be 
cumulative,  dispensing  with  that  condition,  and  opening  to  him  the  same 
fiind  in  common  with  other  claimants. 

The  Cession  Act  has  been  adduced  and  relied  upon  to  show  that  a  fu- 
ture provision,  by  erection  of  a  district,  was  contemplated  by  the  legisla- 
ture.   But  the  object  of  that  section  or  condition  of  the  Cession  Act  is 
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evidently  the  presenration  of  rights  then  existing  nnder  her  laws,  in  as  am- 
ple a  manner  as  if  the  Cession  Act  had  not  been  made ;  and  the  enumerar 
tion  of  her  land  claimants  and  the  mention  of  their  particular  claims,  is 
only  in  mc^orem  catUelam,  and  shows  her  solicitude  that  no  injury  should 
be  done  by  her  transfer  of  soyereignty  to  the  United  States.  But  if  the 
phraseology  could  be  considered  as  haying  any  effect  upon  vested  rights  by 
previous  acts,  or  intended  to  have  any,  it  would  not  support  the  point  con* 
tended  for ;  for  it  says  ^  such  officer  or  soldier  shall  be  permitted  to  take 
his  quota,  &c.,  in  any  other  part  of  said  territory,"  excluding  the  idea  of 
any  other  agency. 

The  second  general  position  is,  that  a  void  grant  may  be  shown  to  be  so 
on  a  trial  in  ejectment. 

This  position,  to  a  certain  extent,  was  not  controverted  on  the  other 
side ;  they  admitted  that  a  grant  absolutely  void  might  be  impeached  on  a 
trial  in  ejectment,  but  they  denied  that  this  could  be  done  in  the  cases 
where  the  grant  was  voidable  only ;  that  in  these  an  investigation  of  the 
circumstances  and  facts  in  avoidance  could  not  be  nuide  in  this  action.  That 
Lowry's  grant  was  not  a  void  grant,  that  at  the  most  it  was  only  voidable, 
(which  they  did  not  admit),  and  not  impeachable  by  parol  evidence.  The 
points  in  difference  were  the  fixing  the  boundaries  between  void  and  void- 
able, and  what  evidence  was  properly  adducible  to  show  a  grant  void. 

As  I  have  considered  the  defendant's  grant  [197]  neither  void  nor  void- 
able from  any  circumstance  that  appears  upon  this  case  agreed,  it  is  not 
absolutely  necessary  for  the  decision  of  this  cause  to  give  any  further  opin- 
ion in  addition  to  what  has  already  been  incidentally  stated  on  these 
points ;  but  as  it  may  be  expected  some  notice  should  be  taken  of  a  point 
so  much  argued,  I  shall  briefly  take  a  review  of  some  of  the  English  and 
American  authorities  relative  thereto,  and  state  what  I  consider  to  be 
the  law  on  the  subject  as  applicable  to  a  State  grant  for  land  in  this 
country. 

In  England,  as  well  in  the  cases  where  the  king's  letters-patent  were 
void  ab  initio,  as  in  the  cases  where  they  became  void  by  matter  subse- 
quent, the  usual  practice  was  to  declare  them  so  upon  scire  facias,  the 
process  generally  used  to  repeal  them;  §  2,  Saunders,  72,  note  4,  and  au- 
thorities there  cited,  and  4  Inst.  88.  In  many  other  actions  also  the  king's 
letters-patent  have  been  declared  void  by  the  Court;  as  in  12  Co.  86, 
where  the  king  granted  twenty  acres  out  of  his  manor  of  D.  by  letters-pat- 
ent, they  were  adjudged  void  for  the  uncertainty.  This  was  upon  petition 
in  the  Exchequer.  So  in  5  Co.  94,  the  queen's  letters-patent  were  declared 
void,  for  she  was  deceived,  —  the  valuable  and  material  part  of  the  consid- 
eration being  false.  This  was  in  an  information  of  intrusion.  So  in  10  Co. 
110,  the  letters-patent  were  declared  void  for  a  false  suggestion.  This  was 
in  ejectment  upon  special  verdict  finding  the  letters-patent  and  other  records. 
So  in  1  Co.  26-81,  letters-patent  were  held  void,  for  the  grant  contrary  to 
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the  rules  of  law.  This  was  upon  information  of  intrusion.  On  the  other 
hand,  10  Co.  67,  a  case  of  information  of  intrusion,  2  Co.  54,  a  case  of 
trespass ;  6  Co.  50,  case  of  petition  to  the  king,  and  referred  to  the  Chan- 
cellor and  others ;  2  Co.  17,  and  Flowd.  454-456,  cases  of  petition  in  the 
Exchequer,  are  instances  where  the  validity  of  the  letters-patent  was  [198] 
controverted,  and  they  were  adjudged  good ;  hut  in  all  these  cases  it  is  to 
be  observed,  the  letters-patent  were  spread  on  the  record,  and  the  validity 
or  invalidity  of  them  appeared  upon  the  face  of  the  letters-patent  them- 
selves, or  upon  them  and  other  records  taken  together.  Mr.  Justice  Black- 
stone,  in  his  commentaries,  says,  "  When  it  appears  from  the  face  of  the 
grant  that  the  king  is  mistaken  or  deceived,  either  in  matter  of  &ct  or 
matter  of  law,  as  in  case  of  false  suggestion,  misinformation,  or  misre- 
dtal  of  former  grants,  or  if  his  own  title  to  the  thing  granted  be  different 
from  what  he  supposes,  or  if  the  grant  be  informal,  or  if  he  grant  an  estate 
contrary  to  the  rules  of  law,  —  in  any  of  these  cases  the  grant  is  absolutely 
void.  2  Bl.  Co.  348.  These  authorities  incontrovertibly  prove  that  where 
the  king's  grant  is  absolutely  void,  and  the  matter  rendering  it  so  appears 
upon  the  face  of  the  grant  singly,  or  in  conjunction  with  other  records,  and 
this  matter  is  spread  upon  the  record  in  some  suit  so  as  to  come  judicially 
before  the  Court  to  be  passed  upon,  the  judges  have  always  declared  them 
void,  or  otherwise,  according  to  the  nature  of  the  case ;  and  this,  notwith- 
standing some  authorities  say  that  a  void  grant  is  to  be  declared  so  upon  a 
scire  facias  brought  for  the  express  purpose.  The  king's  letters-patent 
have  also  been  declared  void  upon  a  bill  in  equity,  as  in  the  case  of  the  At- 
torney-General t;.  Vernon,  Brown,  and  Boheme,  1  Yern.  388.  In  this  case 
it  is  said  that  the  scire  facias  is  not  in  all  cases  a  competent  remedy  to 
avoid  letters-patent  It  is  not  so,  wherever  the  matter  in  avoidance  is  dekori 
the  grant,  and  appears  not  in  the  body  of  it ;  per  Montague,  C.  B.,  and 
Jones,  C.  J.  In  all  such  cases,  they  say,  the  scire  facias  will  not  reach 
it,  and  therefore  the  remedy*  is  by  bill  in  equity,  and  so  decided  in  this 
case,  And  the  letters-patent  decreed  to  be  delivered  up  and  cancelled.  Ibid. 
892. 

It  is  to  be  observed  that  many  things  in  England  [199]  were  the  sub- 
ject-matter of  grant,  and  passed  by  letters-patent,  which  are  unknown 
amongst  us,  such  as  the  numerous  host  of  franchises,  exemptions,  imposi- 
tions, and  offices,  the  appendages  of  royalty  and  prerogative,  tolerable  per- 
haps in  England,  but  here  unsuitable  and  of  course  non-existing,  being 
perfect  sinecures,  were  the  eager  objects  of  acqubition  by  letters-patent, 
and  the  fruitful  sources  of  litigation  afterwards ;  with  these  the  books 
are  filled,  but  furnish  not  the  best  examples  to  draw  inferences  from, 
and  illustrations  of  the  present  case.  The  things  constituting  the  ob- 
ject of  letters-patent  most  common  to  both  countries  are  new  inven- 
tions and  lands.  The  public  lands  in  England  were  vested  in  the 
king  in  his  political  capacity  as  sovereign,  and  were  for  the  public  benefit, 
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transferable  by  him,  the  usaal  evidence  of  which  was  his  letters-patent; 
Our  public  lands  are  also  transferable  for  the  public  benefit,  and  usually 
also,  by  letters-patent  under  the  great  seal  of  the  State,  but  there  is  this  dif- 
ference in  the  two  cases :  that  in  England  the  particular  consideration,  the 
moving  cause,  the  grounds  and  reasons  influencing  the  king,  and  the  other 
motives  inducing  the  transfer  rest  with  him  in  the  first  instance,  unlimited, 
and  unrestrained  by  positive  law,  they  were  therefore  generally  in  the  form 
of  recitals  incorporated  with  the  letters-patent,  and  made  a  constituent 
part  thereof,  appearing  on  their  face.  With  us  th^  case  is  widely  different, 
our  positive  written  institutions  either  in  the  form  of  a  constitution  or  stat- 
ute,  or  both  combined,  have  prescribed  what  lands  shall  be  transferred 
from  the  public  fund,  on  what  occasion,  and  for  what  consideration.  From 
this  difference  of  practice,  it  necessarily  results  that  many  of  the  questions 
originating  upon  letters-patent  in  England  have  not  occurred,  and  are  likely 
not  to  occur  here ;  the  particular  temptations  for  fraudulent  acquisition, 
and  the  facilities  for  accomplishing  it,  not  being  afibrded.  Many  of  them 
cannot  occur  at  all,  and  [200]  others  depending  upon  the  principles  of  the 
common  law  interwoven  with  the  prerogative  are  here  anticipated  and  set- 
tled beforehand  by  the  general  statute  law  of  the  State.  Hence  the  ques- 
tion of  valid  or  not  upon  a  State  patent  for  land  has  assumed  somewhat 
of  a  different  form  here  from  what  it  would  be  in  England  on  letters-patr 
ent  for  the  same  thing,  and  the  distinction  between  void  and  voidable  is 
more  clearly  marked  in  the  decisions  of  our  own  country  thereon. 

Having  premised  these  observations,  I  will  now  proceed  to  take  a  short 
review  of  some  of  the  American  authorities,  which  for  the  above  reasons  I 
conceive  to  be  more  apposite  to  the  present  case  than  the  English.  In  the 
State  of  New  York,  the  doctrine  seems  to  prevail,  that,  in  ejectment  where 
there  tire  two  conflicting  patents,  the  elder  must  be  impeached  and  set 
aside  before  any  title  set  up  under  the  younger  patent  can  be  acknowl- 
edged. The  distinction  between  void  and  voidable  is  made  that  the  former 
must  appear  on  the  face  of  the  patent  to  render  it  void  in  a  court  of  law ; 
that  the  latter  is  for  matter  dehors  the  grant,  as  fraud,  irregularity  or 
mistake,  which  only  can  be  avoided  by  suit  on  being  directly  put  in  issue 
by  the  pleadings.  That  chancery  is  the  proper  tribunal  for  this  suit, 
either  upon  scire  facias^  or  bill,  or  information.  It  is  further  remarked^ 
that  it  would  be  against  precedent,  and  of  dangerous  consequences  to  titles 
to  permit  letters-patent,  which  are  solemn  grants  of  record,  to  be  im- 
peached collaterally  by  parol  proof  in  this  action.  Jackson  v.  Lawton,  10 
Johns.  26. 

In  Virginia,  it  has  been  decided  that  matter  dehors  the  grant  might  be 
shown  in  avoidance  at  law,  and  this  even  by  parol  proof  in  an  action  of 
ejectment ;  but  Saint  George  Tucker,  in  his  notes  on  Blackstone's  Com- 
mentaries contests  the  propriety  of  this  decision,  and  contends  that  in  a 
court  of  law  upon  a  collateral  issue  no  evidence  ought  to  be  admitted  to 
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avoid  the  patent,  which  is  not  at  least  of  equal  or  superior  [201]  dignity 
to  the  patent  itself;  and  he  puts  the  case  of  two  patents  produced  in 
ejectment  by  the  opposite  parties  for  the  same  land.  If  one,  he  says, 
appears  on  the  face  to  be  perfect,  and  the  other  def^tive,  the  perfect  one 
ought  to  prevail,  unless  it  can  be  shown  that  the  perfect  one  hath  been 
repealed  by  judgment  of  the  High  Court  of  Chancery,  for  some  fraud  or 
false  suggestion  of  the  patentee ;  if  both  patents  are  apparently  perfect  on 
the  face  the  elder  ought  to  prevail  by  the  established  rules  of  law,  as, 
being  of  equal  dignity,  they  cannot  stand  together.  But  if  the  younger 
recite  that  the  former  hath  been  forfeited  by  due  course  of  law,  and  that 
for  that  cause  the  younger  hath  issued :  here,  says  he,  the  evidence  arising 
out  of  the  younger  patent  would  be  sufficient  to  avoid  the  elder,  being  of 
equal  dignity  with  it,  and  containing  matter  sufficient  to  render  that  void 
which  on  the  &ce  appeared  perfect. 

In  Maryland,  the  practice  has  been  from  the  earliest  times,  to  examine 
into  the  validity  of  letters-patent  for  the  proprietor's  lands  in  chancery, 
either  by  scire  facias,  as  in  1  Har.  &  M'Hen.  165,  or  by  bill  in  equity,  as 
in  pages  23  to  26  of  same  book,  or.  by  information  in  equity,  same  book, 
pages  92  to  144;  in  all  which  cases,  the  letters-patent  were  recalled,  and 
cancelled  by  the  chancellor.  Indeed,  it  is  held  in  2  Har.  &  M'Hen.  141, 
by  the  chancellor,  that  the  elder  grant  till  repealed  in  chancery,  must  pre- 
vail at  law  against  a  younger  grant 

In  South  Carolina,  a  court  of  law  will  not  look  beyond  the  date  of  the 
grant,  considering  all  prior  objections  thereto  as  disposed  of  by  the  Court 
of  Caveats,  and  this  antecedent  matter  for  ever  foreclosed  by  its  issuance. 
2  Bay,  426,  456. 

With  these  two  exceptions,  to  wit,  that  where  the  chancellor  of  Mary- 
land held  the  elder  grant  must  prevail  until  repealed ;  and  the  otlter,  the 
case  of  Wills  v.  Hambleton,  1791,  in  the  Court  of  Appeals  of  [202]  Vir- 
ginia, where  it  was  held,  the  patent  might  be  made  void  by  parol  evidence 
in  ejectment ;  with  these  two  exceptions,  I  say,  which  form  extreme  cases, 
the  decisions  of  the  different  States  as  far  as  I  have  had  an  opportunity  of 
consulting  the  books,  do  not  permit  a  State  grant  to  be  avoided  in  eject- 
ment by  parol  proof;  but  if  the  grant  is  absolutely  void  for  matter  apparent 
on  its  face,  or  for  matter  that  may  be  collected  from  the  inspection  of  the 
grant,  and  from  the  records  of  the  country  taken  together,  such  records  as 
in  contemplation  of  law  are  known  to  all  men ;  then  it  may  be  impeached 
when  exhibited  as  evidence,  either  on  ejectment  or  any  other  action,  and 
held  void.  But  if  the  matter  in  objection  to  the  grant  is  not  of  that 
nature  that  it  may  be  known  to  all  men,  then  it  is  only  in  avoidance,  being 
dehors  the  grant,  as  frauds  in  the  officers  and  party,  irregularities  in  the 
previous  steps  required,  non-compliance  with  particular  forms,  &c,  &c.,  be- 
fore issuance ;  these,  and  others  of  a  like  nature,  only  can  be  shown  upon  a 
suit  brought  for  the  purpose  of  impeaching  the  grant  What  this  suit 
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should  be,  has  in  this  State,  and  the  State  of  North  Carolina,  been  spoken 
doabtfuUy  of,  and  upon  which  I  shall  not  at  present  undertake  to  express 
an  opinion.  In  England,  it  is  by  scire  facias,  by  petition,  and  in  one 
instance  by  bill  in  equity.  In  Maryland,  by  scire  facias^  by  bill  in  equity, 
and  by  information  in  equity.  In  New  York,  the  same  practice  as  in 
Maryland,  seems  to  be  recognized  as  a  correct  practice. 

Confining  the  question  of  the  States  grant  for  lands  being  absolutely 
void  or  a  nullity,  to  be  decided  by  the  grant  itself  and  the  public  law  of  the 
land,  is  a  plain,  simple,  easy  test,  and  of  public  convenience.  In  far  the 
greater  number  of  instances,  it  will  carry  with  it  the  evidence  of  its  own 
validity ;  the  purchaser  under  it  will  see,  or  at  least  the  law  presumes  he 
will,  and  he  may  so  in  fact,  unless  he  is  ignorant  of  the  law,  whether  it  be 
good  or  not.  Unembarrassed  with  the  [203]  examination  of  the  numer- 
ous circumstances  that  possibly  might  exist,  and  which  only  can  be  brought 
forward  on  a  direct  proceeding  to  impeach  it,  he  is  relieved  from  the  appre- 
hension of  them,  and  also  from  their  investigation  on  all  collateral  issues, 
and  in  case  of  a  direct  proceeding  he  has  notice  of  the  attack,  and  the 
points  to  be  insisted  on,  and  so  be  prepared  in  the  defence  if  the  case 
admits  it. 

That  a  void  grant  for  land  only,  and  not  a  voidable  one,  can  be  taken 
advantage  of  in  ejectment ;  and  that  its  being  void,  must  appear  so  by  itself 
and  the  public  law  of  the  country,  is  considered  to  be  the  doctrine  in  the  case 
of  Polk*s  Lessee  v,  Wendal  and  others.  It  is  understood  to  be  the  law  of 
New  York,  Maryland,  North  Carolina,  and  South  Carolina,  the  opinion  of 
Saint  George  Tucker,  of  Virginia,  and,  as  I  think,  the  law  of  this  State. 
That  the  validity  of  a  grant  for  land  should  be  otherwise  tested  than  by 
itself  and  the  public  law  of  the  country  would  be  to  destroy  its  security  and 
solemnity,  and  totally  to  deprive  it  of  that  confidence,  which  as  the  highest 
evidence  of  the  highest  property  of  the  country,  it  ought  to  possess,  and  be 
by  all  considered  and  taken  to  possess ;  and  this  for  the  quiet  and  repose  of 
the  public  in  general. 

Judgment  must  therefore  he  entered  up  for  the  defendants. 

Roane,  J.  —  From  the  bill  of  exceptions  in  this  cause,  it  appears  that 
the  plaintiff  read  in  evidence  a  grant  dated  20th  July,  1796,  founded  on  a 
warrant  usually  termed  an  Evan's  battalion  warrant.  The  defendant  gave 
in  evidence  a  grant  dated  in  the  year  1793,  founded  on  a  military  warrant; 
and  it  was  proved  that  the  land  covered  by  it  is  south  of  the  military  line 
and  out  of  the  military  reservation.  The  Court  instructed  the  [204]  jury 
that  a  grant  founded  on  a  military  warrant  and  out  of  the  military  bounds 
was  void  and  conveyed  no  title.  It  also  gave  other  instructions  to  the  jury 
tending  to  evince  that  the  plaintifi^'s  grant  did  not  cover  the  land  in  dispute. 
To  the  charge  of  the  Court  on  these  latter  points  the  plaintiff  excepted.  A 
verdict  and  judgment  was  given  for  the  defendants  and  the  cause  removed 
by  writ  of  error.   The  sole  question  now  presented  to  the  Court  is,  whether 
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the  defendants'  grant  being  without  the  military  reservation  be  void.  For 
if  that  grant  be  good,  the  Court  ought  not  to  remand  the  cause  for  trial  over, 
though  on  examination  it  should  appear  that  the  charge  was  incorrect  on 
other  points. 

The  question  is  the  same  which  was  brought  before  the  Court  at  Car- 
thage in  the  case  agreed,  Catron's  Lessee  c;.  Lowry.  The  case  was  several 
times  ably  and  ingeniously  argued  on  both  sides,  and  has  been  continued  on 
advisement  for  several  terms. 

The  opinion  which  has  been  at  last  agreed  on  in  that  case  will  decide  the 
present  question. 

In  discussing  this  subject,  two  questions  were  presented  for  consideration. 
1.  Whether  a  grant  founded  on  a  military  warrant  for  lands  not  within  the 
military  reservation  be  void.  2.  If  it  be  void,  can  it  be  inquired  into  in  an 
action  of  ejectment. 

Since  the  time  when  the  Court  determined  in  the  former  suit,  I  have  not 
had  time  to  commit  to  writing  my  ideas  on  that  subject ;  it  may  now  be  suffi- 
cient to  say  that  the  result  of  the  opinion  delivered  (by  Whytb,  J.)  is  in  con- 
formity with  mine,  that  a  grant  on  a  military  warrant  without  the  military 
bounds  is  not  void. 

On  the  second  point,  as  I  understand  that  opinion,  I  cannot  entirely  con- 
cur ;  but  as  the  decision  of  the  cause  does  not  rest  on  this  point,  it  will  only 
be  necessary  to  state  briefly  the  opinion  I  entertain  on  that  part  of  the  sub- 
jecL  A  grant  may  be  repealed  by  a  set,  fa.  [205]  founded  upon  a  matter 
of  record ;  making  an  issue  upon  it  to  be  tried  by  a  jury,  and  upon  that  a 
judgment  may  follow  to  annul  and  vacate  it. 

Further  I  am  of  opinion  that,  consistently  with  the  spirit  of  our  Consti- 
tution, found  on  the  twenty-ninth  article  of  Magna  Charta,  a  grant 
ought  not  to  be  repealed  by  a  bill  in  equity  in  which  the  chancellor  is  not 
bound  to  refer  to  a  jury  the  matters  in  issue.  In  this  court  no  grant  is 
recorded,  nor  any  inquisition  of  a  jury  returned,  to  serve  as  a  foundation 
for  the  proceedings  against  it. 

If  a  grant  be  void  for  matter  precedent  to  its  completion,  and  remains 
unrepealed,  the  evidence  to  show  that  it  is  void,  whether  parol  or  other- 
wise, may  be  given  upon  a  collateral  issue  in  any  action  where  the  validity 
of  the  grant  comes  in  question  in  the  same  way  and  to  prove  the  same  fact 
which  it  would  be  received  to  prove  in  an  issue  on  the  sci^fcu  Upon  such  evi- 
dence, the  jury,  under  the  direction  of  the  Court,  will  apply  the  law  and  con- 
sider the  grant  void ;  otherwise,  he  against  whom  a  void  grant  should  be  pro- 
duced would  be  obliged  to  give  up  his  possession  to  the  grantee  of  such  void 
grant,  though  he  should  be  in  possession  of  indubitable  testimony  fully  com- 
petent to  its  destruction  on  a  sct.fa.  There  is  no  reason  for  rejecting  the 
evidence  in  one  case  more  than  the  other ;  and  to  say  that  a  grant,  however 
fraudulently  obtained,  cannot  be  set  aside  unless  for  a  defect  appearing  on 
the  face,  or  on  some  matter  of  record  (which  a  fraudulent  procurer  in  almost 
566 


OYERTOWN'S  lessee  v.  CAMPBELL  AND  LACKEY.     205-207 

every  instance  will  take  care  shall  not  appear)  ;  he  will  have  nothing  more 
to  do  but  to  act  as  fraudulently  as  suits  his  purposes,  and  then  intrench  him- 
self behind  the  rule  that  his  fraud  must  appear  of  record  or  can  do  him 
no  harm.  After  a  repeal  of  a  grant  it  can  never  again  have  any  effect,  nor 
can  the  grantee  claim  any  interest  under  it  It  is  deemed  as  absolutely  void 
as  if  it  had  never  existed.  But  an  avoidance  on  a  collateral  [206]  issue 
does  not  effect  a  repeal ;  for,  until  repealed,  it  may  from  time  to  time  be 
brought  forward  again,  and  be  met  with  the  same  evidence  as  at  first. 

On  the  other  point  in  which  objections  were  made  to  the  charge  of  the 
judge  respecting  the  grant  of  the  plaintiff  below  not  covering  the  land  in 
dispute,  whether  the  iact  be  so  or  not  I  have  not  made  much  inquiry,  but 
think  the  judge  expressed  his  opinion  of  that  part  in  language  too  strong 
and  conclusive.  He  ought  rather  to  have  left  it  to  the  jury  to  ascertain  the 
fact  from  the  testimony ;  and  I  should  be  disposed  to  reverse  the  judgment 
on  that  ground,  and  remand  the  cause  for  another  trial.  But,  as  was  said 
before,  the  Court  ought  not  to  remand  a  cause  for  trial  when  the  opinion 
on  the  other  ground  is  decisive  as  to  the  rights  of  the  contending  parties. 

Haywood,  J.  —  A  grant  void  in  law  may  be  set  aside  at  the  instance  of 
a  prior  grantee,  by  sci.  fa,  in  the  name  of  the  government ;  and  when  void 
ab  initio,  the  Court  and  the  jury,  on  a  trial  in  ejectment,  or  other  action 
where  the  question  becomes  material,  may  consider  it  so,  and  the  party 
opposed  to  it  may  plead  nan  concessit.  A  second  patentee  cannot  have  the 
sci.fa.  because  not  prejudiced  by  the  first  grant  when  it  issued,  and  because 
the  right  to  a  real  action  cannot  be  transferred  by  the  government  without 
a  special  recital,  which  is  not  contained  in  the  second  grant.  But  a  sci,fa, 
may  issue,  though  the  grant  be  void,  to  prevent  the  multiplicity  of  actions, 
which  its  continuing  unrepealed  might  produce.  Dy.  197,  198;  5  Com. 
Dig.  Patent,  F.  4,  F.  5  ;  10  Rep.  169 ;  11  East,  106 ;  5  Com.  Dig.  Patent, 
F.  1 ;  17  Vin.  78  PI. ;  6  Plow.  Com.  492 ;  2  Vent.  944 ;  17  Viner,  113,  114 

In  other  cases  where  .a  grant  becomes  void  by  matter  of  pais  ex  post 
facto,  it  cannot  be  avoided  but  by  [207]  sci.fa,;  and  the  sci,fa.,  being  a 
writ  founded  upon  matter  of  record,  must  issue  either  upon  the  record  of 
the  patent  in  the  Petty  Bag,  or  upon  an  inquisition  returned  into  a  court 
of  record  or  conviction  upon  an  indictment  in  a  court  of  record.  5  Com. 
Dig.  Patent,  F.  7,  F.  8 ;  1  Ny.  F.  420,  426.  In  this  country,  it  can  only 
issue  upon  an  inquisition  or  verdict ;  for  there  is  no  court  in  which  the 
patent  is  recorded.  17  Yin.  115,  Plac.  3.  None  but  the  first  grant  can 
be  impeached  by  it,  at  the  instance  of  the  public,  or  one  having  a  right  in- 
fringed by  it  when  it  issued.  That,  perhaps,  is  the  reason  why  courts  of 
equity  in  America  do  not  consider  the  grants  void  which  are  obtained  in 
prejudice  of  an  equitable  right,  but  order  the  grantee  to  convey  to  him, 
which  would  not  benefit  the  plaintiff  if  the  grant  were  void.  The  Circuit 
Court,  having  by  various  acts  the  same  power  as  the  Court  of  King's  Bench 
exercised,  may  give  judgment  of  cancellation,  2  Saund.  23.  But  the  aci.  fa, 
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in  which  it  is  given  must  be  founded  upon  a  preyious  inquisition  retunied 
into  court,  or  upon  a  conviction  as  before  stated. 

In  the  case  of  grants  absolutely  void,  in  some  cases  a  scifcu  is  useless; 
as,  if  the  lands  be  not  grantable  by  law,  that  cannot  be  made  more  apparent 
by  any  verdict  or  other  •  proceeding  upon  the  set.  fa.^  or  where  lands  are 
granted  by  a  supposed  power  not  embracing  them ;  if  the  grant  upon  the 
face  of  it  is  to  be  void  upon  condition,  the  performance  of  which  is  to  appear 
of  record  by  a  certain  day,  on  which  day  it  does  not  appear  of  record,  and 
the  breach  is  as  evident  already  as  it  could  be  made  by  a  verdict  on  record. 
But  the  case  is  otherwise  where  the  fact  does  not  appear  of  record.  It  is 
apprehended  that  a  repeal  cannot  be  effected  by  a  bill  in  equity ;  because, 
that  originally  being  no  court  of  record,  its  sentence  or  decree  oould  not 
nullify  a  record.  For  unum  quodque  dissokntur  eo  Ugamine  quo  Ugatur ; 
[208]  and  since  these  courts  were  made  courts  of  record,  this  new  juris- 
diction has  not  been  added  to  them.  And  how  can  they  exercise  jurisdic- 
tion, when  the  courts  of  law  are  competent,  proceeding  by  common-law 
forms,  and  by  the  verdict  of  a  jury  ?  Moreover,  where  is  the  record  that 
can  give  the  Court  of  Equity  a  power  to  act  upon  it  ?  No  office  or  inquisi- 
tion is  returned  into  equity,  nor  any  convictions  made  there  upon  the  trial 
of  informations  or  indictments.  These  are  provided  as  safeguards  to  the 
people :  their  rights  cannot  be  approached  but  through  the  fiat  of  a  jury ; 
and  shall  a  court  of  equity  proceed  without  them,  when  a  sci.fa.  could  by 
no  means  be  resorted  to  ?  A  court  of  law  can  give  judgment  of  consulta- 
tion ;  it  can  cause  offices  to  be  found,  and  traverses  to  be  made  and  tried; 
and  the  attorney-general  will  assist  when  instructed  by  the  government,  or 
some  person  is  injured  and  is  entitled  to  be  relieved  against  a  grant  that 
first  issued. 

Notwithstanding,  however,  a  grant  may  not'  be  repealed,  if  void,  its  in- 
validity may  be  noticed  when  it  comes  into  question  collaterally  in  an 
action.  Then  the  Court  incidentally  determines  the  question,  and  gives 
judgment  for  or  against  the  grantee,  leaving  the  grant  unrepealed,  and  in  a 
condition  to  be  brought  forward  at  another  time,  when  tiie  claimants  under 
it  may  think  proper.  There  is  no  inconvenience  in  this  when  the  cause  of 
invalidity  appears  on  the  face  of  the  grant,  as  if  it  be  a  second  grant,  for 
land  already  granted  to  another,  and  that  appear  on  the  face ;  or  if  it  be  for 
Indian  lands,  and  that  appear  on  the  face  of  the  grant ;  and  even  if  the  fact 
did  not  appear  .on  the  face  of  the  grant,  but  was  found  by  verdict;  or  if  the 
grant  be  founded  upon  a  warrant  of  commissioners  who  have  no  power  in 
that  particular  case  to  direct  the  grant  to  issue,  and  it  appearing  on  the 
face  to  have  issued  on  such  unauthorized  warrant.  17  Yiner,  114,  115, 
PI.  2.  Should  North  Carolina  open  an  office,  [209]  and  sell  lands  in 
Tennessee,  and  issue  grants  upon  pretence  of  a  power  reserved  to  her  by 
the  Cession  Act,  or  upon  a  forged  warrant,  or  for  the  satisfaction  of  a  claim 
not  comprehended  in  the  Cession  Act ;  or  if  one  should  die  without  heirs  in 
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Tennessee,  leaving  lands  undevised,  could  these  be  entered  in  oar  present 
offices  and  granted  ?  Certainly  not  The  authority  of  these  officers  only 
extends  to  vacant  lands  never  before  appropriated.  And,  as  soon  as  the 
fact  is  sufficiently  verified  that  these  were  escheated  lands,  the  law  would 
pronounce  it  void,  and  the  Court  would  be  bound  so  to  consider  it.  So 
likewise  of  the  lands  confiscated,  which  should  be  entered  and  granted  as 
vacant  lands ;  the  entty  taker  having  no  power  to  receive  an  entry  for 
such  land,  nor  to  issue  a  warrant  for  the  surveying  of  them.  A  grant  of 
such  lands,  founded  upon  such  entry  and  survey,  would  be  considered  as  of 
no  efiect ;  and  would  be  wholly  disregarded  when  a  jury  were  satisfied 
of  the  fact  of  their  being  confiscated  lands.  Though  if  the  grant  remain 
unrepealed,  and  at  some  future  day  the  fact  of  confiscation  should  become 
incapable  of  proof,  the  grant  would  then  take  effect  If  the  alleged  cause 
of  invalidity  were  the  breach  of  a  condition  subsequently  to  be  performed, 
or  some  act  done  ex  post  facto  ;  such  grant  could  not  be  avoided  by  a  sci, 
feu  founded  upon  an  inquisition.  For  the  estate  once  vested  by  it,  could 
not  be  divested  but  by  a  solemn  act  equal  in  dignity  to  the  grant  itself. 
Suppose  military  lands  entered  in  John  Armstrong's  office,  and  paid  for  in 
money,  and  a  survey  and  grant  of  them,  all  which  appeared  on  the  face  of  the 
grant  The  Court  would  say  without  further  inquiry,  it  is  void.  If  the  fact 
did  not  appear  in  the  grant,  but  on  a  special  verdict  between  A.  and  B.,  the 
Court  would,  as  between  these  parties,  avoid  the  effect  of  the  grant  in  that 
controversy,  though  not  the  grant  itself.  The  Court  would,  in  that  contest, 
give  judgment  against  him  who  [210]  claimed  under  the  grant  If  the 
same  fact  appeared  upon  inquisition  and  traverse,  and  §  set.  feu  founded 
upon  it,  then  the  Court  could  in  their  judgment  order  the  grant  itself  to  be 
cancelled.  A  court  of  equity  could  not  say  the  grantee  should  be  a  trustee 
for  a  subsequent  military  grantee,  for  what  legal  estate  would  be  in  him  to 
support  the  trust  ?  If  by  law  a  military  claim  could  not  be  satisfied  by 
lands  enterable  in  J.  Armstrong's  office,  and  the  grant  should  show  upon 
the  face  of  it  that  a  grant  for  military  services  had  issued  for  lands  in  John 
Armstrong's  district,  it  would  be  considered  as  a  void  grant  But  if  in  any 
case  such  grant  could  be  legal,  then  it  would  not  be  considered  as  void 
until  further  and  more  distinguishing  proceedings  were  used.  It  is  often 
urged  that  gi*ants  are  good  till  repealed  by  set,  feu,  like  a  judgment  unre- 
versed, though  erroneous,  and  that  they  cannot  be  treated  as  void  in  col- 
lateral actions.  Now,  the  fact  which  makes  void  the  grant  cannot  be 
determined  otherwise  than  by  jury  if  it  be  disputed.  The  verdict  must  be 
founded  upon  facts  proved  by  any  sort  of  testimony  by  which  such  a  fact 
can  be  proved  in  other  cases  between  A.  and  B.  in  case  of  a  deed.  If  the 
grant  were  for  concealed  land  as  stated  in  one  of  the  cases  cited,  and  the 
truth  is  that  the  lands  were  not  concealed,  —  for  which  untruth  the  grant 
is  void  in  law,  —  could  you  not  prove  to  the  jury,  that  an  account  was 
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rendered  of  them  to  the  public  officer  ?  10  Bep.  109.    If  the  grant  were 
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founded  upon  the  warrant  of  commissioners,  and  the  lands  in  fact  were  not 
within  their  commission,  for  which  cause  the  grant  is  void,  could  you  not 
show  bj  parol  testimony  before  a  jury  that  the  lands  are  situated  at  a  place 
beyond  the  bounds  stated  in  the  commission?  5  Com.  Dig.. Patent  F.  1. 
If  the  grant  be  of  a  bond  in  consideration,  that  is,  to  be  forfeited  hereafter, 
when  it  is  already  forfeited,  and  for  such  misstatement  the  grant  be  void, 
cannot  this  be  shown  by  parol  testimony  ?  17  Viner,  103  PI.  [211]  16. 
If  confiscated  lands  be  entered,  surveyed,  and  granted,  cannot  the  fact  be 
shown  both  on  a  sci,  fa,  and  in  collateral  actions  by  parol  proof  showiDg 
that  they  were  a  part  of  the  lands  declared  to  be  confiscated  by  law  ?  And 
upon  such  parol  proof  will  not  a  verdict  find  the  fact  ?  Why  not  use  here 
the  same  testimony  as  in  the  case  of  deeds  to  overturn  them,  by  showing 
such  fraudulent  acts  as  will  invalidate  them  in  law.  Will  not  a  man's  in- 
heritance be  subverted  in  the  one  case  as  well  as  in  the  other?  It  is 
enough  that  a  jury  is  to  pass  upon  the  fact,  and  that  it  cannot  be  considered 
as  established  till  their  verdict  pronounce  it  so.  This  is  the  provision 
which  the  Constitution  has  made  for  the  safety  of  the  citizen ;  and  it  is 
enough,  so  long  as  the  trial  by  jury  shall  be  preserved  in  its  pristine  purity. 
It  is  admitted  that  such  evidence  may  be  given  on  a  act.  fa.  or  bill  in 
equity ;  why  not  also  in  ejectment  when,  by  law,  such  £EiCt  is  material  to 
be  ascertained  in  it?  Much  injury,  it  is  said,  will  result  to  purchasers  if 
such  be  the  law.  Then  let  the  legislature  confirm  such  grants,  if  they 
think  proper,  which  are  in  danger.  Their  not  doing  it  hitherto  is  a  proof 
that  they  do  not  wish  to  interfere.  The  act  of  limitations,  also,  will  settle 
a  great  number  of  such  controversies.  But  what  is  a  better  answer  and 
more  proper  for  a  republican  court  is,  Jiat  justitia  mat  codum.  The  rule 
of  nullum  tempus  occurret  applies  not  in  &vor  of  a  grantee  under  the  State. 
The  act  runs  against  him  from  the  date  of  his  grant.  In  case  the  worst 
should  happen,  the  innocent  vendee  may  go  upon  his  warranty  against  his 
vendor,  and  so  down  to  him  that  did  the  wrong.  The  law  cannot  be  altered 
without  legislative  interposition  for  the  accommodation  of  unrighteous 
grants,  originating  in  fraud  and  imposition  upon  the  public.  Those  which 
do  not  so  originate  are  in  no  dread,  nor  in  any  danger,  from  the  deprecated 
doctrines.  A.  enters  and  produces  a  grant  for  confiscated  land  or  escheated 
[212]  land,  then  another  grant  issues  from  the  proper  offices  observing  all 
the  forms  and  regulations  of  the  law,  and  then  the  second  grantee  is  sued 
by  the  first  grantee.  Must  it  not  be  inquired  whether  these  were  confis- 
cated or  escheated  lands  ?  Must  it  not  be  allowed  to  be  proved  by  parol, 
that  the  late  owner  is  dead  without  kindred  capable  of  inheriting  his  real 
estate  ?  Must  it  not  be  allowed,  with  respect  to  the  confiscated  lands,  to 
prove  by  parol  that  the  same  belonged  to  a  refugee,  and  were  a  part  of  the 
lands  which  the  law  condemned  for  public  uses  ?  If  not,  then  he  who  is 
both  fraudulent  and  illegal  will  prevail  against  him  who  is  fair  and  legal  in 
all  respects.  The  idea  advanced  is  a  very  correct  and  proper  one  when 
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grown  to  maturity,  but  very  unsound  in  its  imperfect  state.  Lands  granted 
cannot  be  resumed  by  the  government  upon  statements  and  proofs  made 
to,  and  determined  by,  the  judges,  or  any  other  persons,  for  fear  of  the 
mischiefs  that  oppression  might  bring  on  individuals,  especially  the  weaker 
sort.  They  are  surrounded  by  the  protection  of  a  jury.  Their  verdict  is 
to  be  the  foundation  of  proceedings  on  the  part  of  the  government ;  and, 
until  their  verdict  be  of  record,  the  fact  does  not  appear  which  avoids  the 
grant  In  this  sense  it  is  that  a  grant  cannot  be  avoided  by  parol  testi- 
mony. It  cannot  be  rescinded  but  upon  a  verdict  solemnly  rendered,  and 
entered  of  record  with  the  approbation  of  the  judges.  This  is  the  highest 
act  of  solemnity  known  to  our  law,  and  gives  a  sure  pledge  to  the  citizen 
that  his  property  will  not  be  sacrificed  at  the  whim  and  caprice  of  any 
power  known  in  our  Constitution.  '^  No  freemen  shall  be  taken  or  impris- 
oned or  disseised  of  his  freehold,  liberties,  or  outlawed  or  exiled,  or  in  any 
manner  destroyed  or  deprived  of  his  life,  liberty,  or  property  but  by  the 
judgment  of  his  peers  or  the  law  of  the  land,"  Bill  of  Rights,  §  8 ;  in  other 
words,  by  due  course  of  law.  Judgment  to  disseise  him  of  his  freehold 
cannot  be  [213]  rendered,  but  upon  an  office  to  serve  as  a  foundation  to  a 
set.  fcLy  and  verdict  upon  a  traverse  in  favor  of  the  State.  That,  and  not 
parol  testimony,  shall  alone  be  competent  in  case  of  a  disputed  fact  to  sup- 
port a  judgment  of  repeal.  The  first  step  cannot  be  taken  till  after  an 
office,  either  for  causes  of  repeal  antecedent  to  the  patent  or  ex  post  facto. 
Hence  has  arisen  the  misunderstood  expression,  that  grants  could  not  be 
made  void  on  parol  evidence.  It  is  going  much  too  far  to  say  they  cannot 
be  avoided  upon  the  foundation  of  a  verdict,  which  itself  is  founded  upon 
parol  testimony  of  a'fact  which  can,  in  other  cases,  be  proved  by  the  same 
testimony.  It  is  said,  the  matter  to  impeach  a  grant  can  be  more  precisely 
stated  in  a  bill  in  equity  than  it  can  be  at  law.  But  if  a  set,  fa.  be  used, 
surely  as  complete,  pointed,  and  material  an  issue  can  be  made  up,  upon 
the  mutual  pleadings  and  allegations  of  the  parties,  as  by  any  bill  in  equity. 
If  the  remark  be  meant  of  a  collateral  action,  then  the  impeached  grantee 
ought  not  to  complain  that  the  fact  can  be  less  forcibly  urged  in  this  way 
than  upon  a  set.  fa.  or  bill  in  equity,  and  especially  when  in  this  way, 
though  the  effect  of  his  grant  shall  be  defeated  in  one  action,  new  actions 
and  new  ejectments  may  be  brought  till  a  full  trial  be  had,  and  after  all 
the  grant  is  not  rescinded. 

Can  the  impeached  grant  complain  of  these  liberalities  ?  and  shall  it  be 
said  of  the  impeaching  cause  that  it  shall  not  now  be  urged,  in  defence  of 
present  rights,  for  fear  it  may  not  be  argued  effectually  ?  Shall  I  be 
excluded  from  defending  myself  now  in  the  expectation  that,  after  I  have 
lost  my  property  in  the  present  action,  that  defence  can  be  made  and  with 
more  effect  hereafter  ?  What  shall  become  of  me  in  the  mean  time  ?  I  have 
heard  it  said,  by  way  of  consolation,  that  he  who  runs  away  may  fight  at 
another  day ;  but  I  have  i^eyer  heard  it  rec6mmended  to  run  away  now,  and 
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give  up  possession,  in  hope  of  regaining  it  [214]  hereafter.   Why  not  repd 
the  claim  of  your  adversary  now  if  it  can  be  done  ?     It  seems  therefore 
very  probable  that,  in  this  action,  the  impeached  grant,  as  to  its  effects,  may 
be  avoided;  though  it  cannot  be  repealed  upon  evidence  given  in  this 
action.     If  void,  the  judgment  in  this  action  may  be  given  against  those 
who  claim  under  it,  as  if  it  were  not  at  all  in  existence.    And  here  it  is 
not  immaterial  to  remark  that,  in  every  American  case  where  the  validity  of 
a  grant  has  been  examined,  the  question,  it  is  believed,  arose  in  a  collateral 
action.    The  courts  did  not  say  they  could  not  examine  it.     Look  at  these 
cases ;  they  arose  upon  informations  of  intrusions,  actions  on  the  case,  or 
actions  of  ejectment  or  other  actions.    Would  the  courts  discuss  the  ques- 
tion if  they  could  not  determine  it,  or  examine  into  the  nullifying  causes 
alleged  if,  after  ascertaining  their  existence,  they  could  not  advert  to  them 
in  deciding  the  matter  of  dispute  in  that  action  ?    I  do  not  believe  a  single 
case  has  been  cited  where  the  question  arose  on  a  sci,  fa,  or  bill  in  equity 
for  the  same  purpose.    It  arose  in  4  Dallas,  237,  in  a  feigned  issue  on  a 
wager,  and  in  245  the  judgment  is  rendered  without  taking  any  notice  of 
the  grant.     And  so  it  arose  in  all  the  cases  cited  at  the  bar  in  former  argu- 
ments as  having  been  decided  in  this  State ;  not  one  in  a  suit  the  direct 
object  of  which  was  the  repeal  of  the  grant    In  the  labored  case  of  a  ^ 
tcarranto  information,  and  upon  issues  made  up  in  that  action,  the  validity 
of  the  grants  brought  forward  in  pleading  was  discussed ;  and  judgment 
was  given  without  taking  notice  in  the  judgment  of  the  grant  for  the 
defendant.     2   Term    Rep.    5,   15-569.     Did  any   one   of  the  learned 
counsel  or  judges  doubt  in  this  case  the  propriety  of  the  investigation  ?  or 
in  4  Term  Rep.  122?    Why  say  it  shall  be  collaterally  investigated  in 
case  of  being  void  for  one  cause,  but  not  for  being  void  for  any  other? 
Are  grants  void  in  any  case  biit  for  an  odious  cause?    And  [215]  shall 
they,  notwithstanding  that  cause  can  be  proven  most  satisfactorily,  be  held 
up  as  good  grants,  and  be  used  to  turn  men  out  of  their  honest  possessions, 
because  such  grants  may  not  have  been  formally  impressed  with  the  seal 
of  condemnation?     1  Tenn.  B14,  81,  are  upon  collateral  actions.    But  1 
Tenn.  31,  it  must  be  confessed,  was  upon  a  bill  in  equity  to  declare  the 
patent  void ;  and  upon  the  default  of  the  defendant  it  was  declared  so. 
May  it  not  be  permitted  to  submit  for  reflection,  that  this  bill  was  not 
founded  upon  any  office  returned  of  record ;  which,  had  it  been  required, 
as  in  a  sci.  fa.  it  would,  that  decree  possibly  would  never  have  passed. 
The  case  in  1  Tenn.  370,  respects  a  grant  becoming  void  ex  post  facto  for 
non-registration,  which  is  there  said  to  be  only  voidable,  and  was  competent 
to  be  given  in  evidence ;  with  which  this  present  opinion  precisely  accords, 
and  it  was  an  incidental  question.    It  is,  then,  very  material  to  know  for 
what  causes  a  grant  may  be  deemed  void.     If  it  be  for  matters  not  grant- 
able  by  law  it  is  void ;  as,  for  a  monopoly  in  lands  separated  for  special 
purpcses  from  other  public  lands.    5  Com.  Dig.  Patent.    Also  if  granted 
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upon  the  supposed  existence  of  a  material  fact,  suggested  by  the  grantee* 
which  fact  does  not  exist ;  being  a  fact,  also,  without  which  the  grant  ought 
not  to  have  issued,  and  could  not  have  issued.  10  Bep.  112 ;  12  Mo.  78; 
17  Viner,  97  ;  PL  3,  PI.  4,  PL  6,  PL  7,  PL  10 ;  17  Viner,  100.  It  is  void, 
also,  if  that  which  is  the  cause  of  the  grant  be  falsely  recited  in  the  grant. 
17  Viner,  104.  It  is  void,  also,  if  not  issued  upon  sufficient  authority,  as 
by  persons  having  a  commission,  but  not  extending  to  the  thing  granted  • 
17  Viner,  14  PL  2 ;  6  C.  Dy.  Patent  F.  1 ;  17  Viner,  78. 

But  the  grant  is  not  void,  if  any  mistake  or  miscalculation  or  wrong  step 
taken  by  the  officers  of  the  government  in  stages  precedent  to  the  emana- 
tion of  the  grant,  which  is  not  induced  by  the  fraud  or  [216]  misconduct 
of  the  grantee.     The  public  employs  them,  and  is  responsible  for  their 
acts,  and  must  look  for  retribution  in  such  cases  to  them,  and  not  to  the 
innocent  grantee.     It  is  not  void  if  more  lands  be  within  the  bounds 
described  than  the  grant  calls  for.     17  Viner,  103,  PL  21.     Or  if  money 
paid  be  the  consideration,  and  it  never  was  paid.     17  Viner,  181  PL     Nor 
if  any  personal  thing  or  service  be  the  consideration,  which  never  was 
rendered  or  paid.     17  Viner,  187  PL    Imperfect  and  informal  entries ; 
wrong  surveys,  without  demarcation  or  chain-carriers ;  surveys  not  made 
to  the  cardinal  points,  but  in  forms  different  from  those  prescribed  by  law ; 
plats  and  certificates  not  made  out  and  certified  exactly  as  the  law  directs, 
—  these,  if  prejudicial  to  the  government,  are  no  causes  for  rescinding  the 
grant    The  government  ought  to  suffer  for  the  acts  of  its  officers  whom  it 
appoints  and  trusts.     Considerations  past,  and  affirmed  in  the  patent  to  be 
so,  need  not  be  found,  and  are  not  material ;  but  considerations  future  must 
be  performed,  and  must  be  found  to  have  been  so.    5  Hep.  94;  17  Viner, 
151.    And  here  it  is  not  improper  to  add  that  every  grant  is  to  be  con- 
strued ad  plenitudinem ;  so  as  not  to  be  defeated  if  by  any  fair  considera- 
tion it  can  be  made  conformable  to  the  rules  of  law.     2  Inst.  496,  497. 
The  government  issues  the  grant,  and  is  far  more  powerful,  and  at  times 
more  oppressive,  than  any  individual  can  be.    Against  that  the  Constitution 
is  erected,  and  against  him  who  seeks  movere  quieta  the  law  in  justice 
ought  to  make  construction,  rather  than  against  him  who  only  seeks  pro- 
tection. 

If,  then,  a  void  grant  may  be  rejected,  and  in  this  form  of  action,  we 
must  necessarily  inquire  into  the  alleged  causes  of  invalidity,  urged  against 
the  grant  under  which  the  defendant  claims ;  for,  if  the  grant  be  void,  the 
defendant  cannot  be  entitled  by  it  alone  to  hold  possession.  And  then 
the  principal  question  here  is.  Could  a  military  claim  be  satisfied  when  the 
[217 j  grant  issued,  by  lands  beyond  the  military  bounds  ?  The  Act  of 
1783,  c.  3,  §  7,  directs  'Hhat  the  officers  and  soldiers  aforesaid,  shall  enter 
and  survey  within  the  following  bounds,"  &c.  Sect.  8 :  *'  No  person  or 
persons  but  the  officers  and  soldiers  (except  settlers  in  Cumberland)  shall 
enter  any  lands  within  the  said  bounds,"  &c.    But  by  1784,  c.  19,  §  7,  it 
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is  enacted,  ^'  that  in  case  it  shall  happen,  that  there  is  not  a  sufficient  qaan- 
tity  of  tillable  land  within  the  boandanes  laid  off  for  the  officers  and 
soldiers  of  the  continental  line  of  this  State,  the  deficiency  shall  and  is 
hereby  directed  to  be  made  up  on  any  unappropriated  lands  within  the 
bounds  of  this  State." 

A  similar  provision  is  made  in  1789,  c.  3,  §  2 :  "  Such  officer  or  soldier 
who  shall  fall  short  of  his  allotment  or  proportion,  after  all  the  lands  fit  for 
cultivation  within  the  same  bounds  are  appropriated,  be  permitted  to  take 
his  quota,  or  such  part  thereof,  &c,  in  any  other  part  of  said  territory, 
intended  to  be  ceded,  &c.,  not  already  appropriated."    And  in  sect.  8  of  the 
same  act  there  is  this  clause :  "  that  the  laws  in  force  and  in  use  in  the 
State  of  North  Carolina  at  the  time  of  passing  this  act  shall  be  and  con- 
tinue in  full  force  within  the  territory  hereby  ceded  until  the  same  shall  be 
repealed,  or  otherwise  altered,  by  the  legislative  authority  of  said  territory." 
In  1789,  c.  7,  §  6,  North  Carolina  declared  that,  in  case  of  such  defi- 
ciency, the  officer  or  soldier  is  entitled  to  receive  such  deficiency  of  his 
quota  in  any  part  of  the  territory  ceded  by  said  act  (1789,  c  8).    The 
Act  of  1784,  c  19,  §  6  is  not  repealed  or  altered  by  the  Act  of  1789, 
but  has  continued  in  force  to  this  day.    And  the  main  point  to  be  decided 
is,  who  under  this  clause  is  to  determine  that  there  are  not  lands  enough 
fit  for  cultivation  to  make  good  the  several  allotments,  &c  ?     All  prior 
removals  were  from  one  spot  to  another  in  the  same  district     But  here 
the  removal  is  from  one  district  to  another,  a  proof  that  the  legislature 
more  favored  the  [218]  military  than  any  other  class  of  men.     It  must  be 
decided  by  some  one,  under  this  clause,  what  lands  are  not  fit  for  cultiva- 
tion.   And  in  this  particular  there  is  much  difference  between  the  early 
settlers,  and  those  who  inhabit  the  country  at  this  day.     Lands  were  not 
then  deemed  tillable  unless  of  the  first  quality,  especially  when  speaking  of 
lands  to  be  laid  off  for  an  officer  or  soldier.    At  this  day,  almost  all  the 
lands  in  the  country  are  deemed  fit  for  cultivation.     Who,  then,  would 
have  said  that  the  Stuart  and  Montgomery  barrens  were  fit  for  cultivation  ? 
yet  now  they  are  deemed  the  best  lands  in  the  country.     Where  and  by 
whom  was  this  decision  to  be  made  under  the  Act  of  1784?    This  act 
could  not  be  directory  to  a  future  legislature,  for  that  could  as  well  make 
the  provision,  if  necessary,  as  the  assembly  of  1789,  and  could  ascertain 
whether  the  case  contemplated  did  exist  or  not.     The  clause  was  very 
probably  intended  to  operate  upon  those  on  whom  the  assembly  could  leg- 
islate.   Martin  Armstrong,  under  the  law  of  1783,  c.  8,  §  2,  could  receive 
entries  only  for  lands  within  the  military  bounds.    And  he  could  do  no 
more  under  the  Act  of  1784,  c.  15.    If  after  the  Act  of  1784,  c  19,  §  7, 
he  still  could  not  receive  an  entry  nor  sanction  a  survey  made  out  of  the 
military  bounds,  then  the  clause  in  question  was  of  no  effect    It  bound  do 
one,  commanded  no  one,  nor  was  directory  to  any  one  who  was  under  any 
obligation  to  obey  it    Now  the  construction  is  a  bad  one  which  makes 
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void  and  of  no  effect  the  construed  text.  The  clause  must,  then,  mean  that 
the  deficiency  should  be  determined  when  the  entry  was  offered  or  survey 
made,  and  that  then  the  surveyor-general  should  decide  whether  there  were 
tillable  lands  enough  in  the  military  bounds.  His  reception  of  the  entry, 
or  sanction  of  the  survey  was  in  law  a  declaration  of  his  opinion  and  sen- 
tence upon  the  subject.  Who  could  better  decide  upon  the  fact  ?  He  was 
a  high  officer,  confided  in  by  the  legislature  in  these  most  important  con- 
cerns. [219]  He  had  given  bond  and  taken  an  oath  faithfully  to  perform 
the  duties  of  his  office.  He  lived  upon  the  spot,  and  had  better  means  of 
information  than  the  assembly  of  1784,  or  any  future  legislature  could  have. 
And  where  is  the  great  harm  if  he  should  mistake  a  little  ?  A  deserving 
officer  or  soldier  would  be  gratified,  and  leave  as  much  land  within  the 
military  bounds  for  the  public  If  fit  for  cultivation,  as  it  is  insisted  to 
have  been,  the  public  can  readily  dispose  of  it  to  another  at  a  future  day. 
If  not  fit  for  cultivation,  it  ought  not  to  be  put  upon  the  officer  or  soldier 
to  take  it.  This  at  least  is  a  reason  why  probably  the  legislature  did  not 
think  the  question  of  moment  enough  to  be  reserved  for  the  ascertainment 
ment  of  a  future  assembly.  The  law  of  1783,  c.  3,  §  8,  in  favor  of  the  mil- 
itary, required  their  entries  to  be  made  in  three  years.  It  passed  on  the 
10th  of  April,  1783,  and  was  to  expire  in  April,  1786.  The  law  of  1784, 
c.  19,  §  7,  passed  the  22d  October,  1784.  The  assembly  met  on  the  19th 
of  November  of  that  year.  Could  it  be  contemplated,  by  the  Act  of  Assem- 
bly, 1784,  that  the  assembly  in  1785  could  ascertain  the  deficiency  of  tilla- 
ble lands,  time  enough  to  be  carried  into  effect  before  the  10th  of  April, 
1786  ?  Any  law  for  that  purpose  could  not  be  made  and  published  and 
transmitted  to  Nashville,  and  made  known  to  the  people  by  that  time. 
The  assembly  of  1785,  c  10,  §  1,  enlarged  the  time  for  eighteen  months 
from  the  passing  of  that  act  as  I  understand  it  Could  the  legislature  of 
1784  calculate  that  such  enlargement  could  ever  take  place  ?  It  can  from 
these  considerations  be  almost  pronounced  with  certainty  that  the  assembly 
of  1784  did  not  mean  that  the  deficiency  of  tillable  lands  within  the  military 
bounds  should  be  ascertained  by  the  assembly  of  1785.  Did  they  intend 
to  leave  that  question  to  be  decided  at  some  future  day,  eitlier  upon  a  scire 
facias  or  issue  upon  a  collateral  action  between  the  grantee  and  some  other 
person  ?  They  [220]  could  not  so  intend  ;  for  then  the  military  grantee 
would  be  for  ever  in  danger  and  uncertainty  by  means  of  the  pretended 
favor  bestowed  upon  him,  and  finally  might  be  ousted  by  opinions  changing 
with  the  times.  These  would  say.  Why  did  you  not  go  to  the  barrens  ? 
they  are  tillable  lands  of  the  best  quality ;  and  so  of  other  lands  not  then 
deemed  fit  for  cultivation.  Could  it  be  intended  that  the  military  could 
depend  upon  so  much  uncertainty,  or  indeed  any  uncertainty  at  all  ?  The 
legislature  could  not  mean  it  And  then  they  must  have  meant  that  the 
surveyor-general,  when  he  received  an  entry  on  vacant  land  or  survey  on  a 
military  warrant,  for  lands  out  of  the  military  bounds^  should  have  been 
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previously  satisfied  that  the  daimant  could  not  find  military  lands  there 
deemed  fit  for  cultivation.    That  such  was  the  meaning  of  the  legislature 
seems  to  be  made  evident,  by  considering  the  Act  of  1789,  c.  3.     There  is 
the  provision  that  is  in  favor  of  the  military,  the   same  that  is  before 
adverted  to :  and  then  a  subsequent  provision  in  favor  of  entries  in  John 
Armstrong's  office  located  on  lands  already  appropriated.     The  latter  clause 
says,  ^'  the  locator  shall  have  leave  and  be  at  full  liberty  to  remove,"  &c 
That  is  not  materially  difierent  from  the  expression  used  id  the  preceding 
provision,  —  such  officer  shall  be  *^  permitted  "  to  take  his  quota,  &c.,  else- 
where.    Shall  have  ^'  leave  and  be  at  liberty  "  to  remove,  and  shall  ^  be 
permitted  "  to  take  his  quota,  are  to  be  understood  of  "  leave,"  ^  liberty," 
and  ^^  permission  "  given  by  that  law  to  those  concerned  or  interested  in ; 
not  of  leave,  liberty,  or  permission  to  be  given  by  some  other  and  future 
law.     Did  not  the  assembly  deem  it  more  safe  for  one  citizen  to  be  pro- 
vided for  instanter  by  force  of  a  law  made  now,  for  the  purpose,  than  bj 
one  to  be  made  hereafter  by  those  who  might  never  choose  to  make  it? 
The  duties  which  North  Carolina  owed  to  land  claimants,  who  had  fairly 
acquired  their  rights,  decide  unequivocally  that  [221]  the  assembly  ought  not 
to  devolve  to  their  assignees  or  to  future  legislatures  the  performance  which 
could  not  be  delegated  for  one  instant  without  injustice  to  the  claimants. 
Contemporaneous  expositions  as  to  entries  made  in  John  Armstrong's  office, 
on  lands  already  appropriated,  have  irreversibly  decided  what  in  their  case 
was  meant  by  the  law  of  1789,  saying  "  shall  have  leave,  and  be  at  liberty.'' 
Removals,  under  and  according  to  that  clause,  have  been  made  under  and 
according  to  it  ever  since ;  which  could  not  have  been  if  the  provision  were 
to  be  made  by  Congress.     If  this  clause  itself  gives  immediately  the  leave 
and  liberty  to  remove,  why  not  also  the  preceding  clause,  the  '^  permis- 
sion "  to  the  officer  or  soldier,  without  any  intermediation  ?     There  is  no 
difference  in  reason,  and  there  ought  not  to  be  any  in  construction.    The 
idea  expressed  in  the  North  Carolina  Act  of  1789,  c.  7,  §  5,  shows  the 
opinion  of  that  assembly  to  be  in  conformity  with  that  now  entertained  by 
some  of  the  members  of  this  court     Legislative  exposition  of  statutes  is 
of  no  weight  in  point  of  authority,  but  in  point  of  persuasibility  is  often- 
times very  considerable.     They  say  in  that  act,  after  reciting  the  clause  of 
1789,  we  are  now  considering,  —  that  such  officer  or  soldier  is  entitled,  <Sbc., 
in  any  part  of  the  territory  ceded.     It  explains  the  Act  of  1784  in  favor  of 
the  claimants,  and  considers  their  right  to  be  satisfied  elsewhere  derived 
under  that  act,  and  not  under  any  law  to  be  made  by  Congress.    The 
grant  in  question  therefore  cannot  be  void  upon  the  idea  of  removal  beyond 
the  military  bounds  without  authority.    It  was  authorized  in  case  of  defi- 
ciency to  be  determined  by  the  surveyor-general,  and  that  is  evidenced  by  his 
reception  of  the  entry,  or  countersigning  the  plat  and  certificate  of  survey. 
It  is  said  that  this  opinion  conflicts  with  Lyda  and  Pncket,  decided  by 
Judge  White  at  Carthage.     On  the  contrary,  it  accords  with  the  principle 
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of  that  [222]  case  precisely ;  and  differs  only  in  this,  that  in  one  opinion 
the  grant  of  lands  or  military  warrants  beyond  the  military  bounds  was  not 
authorized  by  the  Act  of  1784,  c.  19,  §  7,  whereas,  in  this  present  opinion, 
the  authority  is  considered  to  have  commenced  by  that  act  It  agrees  also 
in  principle  with  the  case  of  Goodloe  and  Wilson  and  Polk  and  Sevier. 
The  cases  in  1  Haywood,  107,  130,  159,  375,  and  the  decisions  upon  the 
same  point  in  2  Haywood,  all  taken  together,  establish  the  position  that  a 
grant  cannot  be  repealed  upon  evidence  given  in  a  collateral  cause,  though 
upon  such  actions  the  effect  of  it  may  be  avoided  upon  evidence  which  in 
law  shows  it  to  be  void.  And  that  is  the  point  conceded  in  this  present 
opinion.  The  case  in  3  Call,  419,  shows  that  the  mistakes  and  miscalcula- 
tions of  public  officers  shall  not  vitiate  a  grant,  and  that  is  acceded  to  most 
completely  in  the  present  opinion.  2  Washington,  116,  determines,  that  a 
grant  obtained  to  the  prejudice  of  a  prior  equity  shall  be  conveyed  to  the 
prior  equity  ;  that  also  is  now  acceded  to  most  fully,  for  the  grant,  being 
good  in  law,  cannot  be  repealed  as  a  void  grant  may,  and  the  grantee  must 
be  converted  into  a  trustee,  or  justice  cannot  be  effected.  The  New  Y.  T. 
426,  shows  that  information  of  an  intrusion  would  not  lie  for  a  grant  alleged 
to  have  become  void  for  non-registration,  the  State  having  never  acquired 
seisin  by  office,  and  set.  fa.^  the  only  mode  the  State  has  of  acquiring  pos- 
session in  such  case.  The  present  case  exactly  accords,  and  so  does  the 
case  of  Weakly  and  Simmons  in  Tennessee  Reports,  which  the  present  case 
unreservedly  accords  with.  It  is  useless  to  be  more  particular :  all  the 
other  Ajnerican  cases  which  have  been  cited  fall  under  some  one  or  other 
of  the  heads  of  this  present  opinion,  and  are  approved  by  the  principles  now 
adopted.  3  Binney,  28,  35  ;  3  Mass.  379  ;  1  Johnson,  495 ;  [223]  1  Tenn. 
17,  30,  166,  187,  269,  315,  318,  319,  323,  531,  533,  535;  2  Tenn.  35-38, 
154,  155,  303,  335 ;  1  Hay.  389,  498 ;  2  Hay.  98 ;  Hard.  508 ;  Cooke, 
196. 

The  argument  founded  on  the  omission  of  the  legislature  to  provide  for 
certificates,  in  cases  of  military  warrants  carried  into  grants  for  lands  beyond 
the  military  bounds,  can  only  show  their  opinion,  but  in  point  of  authority  is 
nothing.  Judicial  opinions  can  only  be  given  by  the  judiciary;  and,  in 
forming  them,  the  rules  of  the  law  and  of  the  Constitution  are  principally 
to  be  consulted.  The  legislature  might  have  overlooked  it  It  may  be  a 
casus  omissus^  or  they  have  judged  correctly  upon  it.  But  it  is  our  duty  to 
ascend  to  the  source  and  spirit  of  the  law,  and  not  rest  the  rights  of  the 
citizen  upon  any  opinions  whatever  entertained  by  those  not  constitutionally 
intrusted  to  form  them.    This  argument,  then,  weighs  nothing  either  way. 

And  nearly  the  same  may  be  said  of  the  Act  of  1815,  so  far  as  it  may  tend 
to  annihilate  private  rights,  already  acquired,  or  to  impair  them  in  any  degree 
by  legislative  interference.  It  commands  not  in  any  degree,  I  presume,  the 
obedience  of  this  court.  All  such  acts  had  better  not  be  made ;  for  judges 
cannot  either  in  preserving  their  oaths  or  patriotism  give  to  them  the  least 
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coloring  of  submiseion.  That  judge  is  not  worthy  to  have  the  oonfideiu^ 
of  his  country  who  would  not  unhesitatingly  oppose  them  with  all  the 
energies  he  possesses.  What  is  the  displeasure  of  those  who  make  such  an 
act  compared  with  the  maintenance  of  public  freedom  ?  And  how  is  this  to 
be  supported  but  by  a  prompt  and  decided  opposition  to  all  unconstitutional 
assumptions  of  power  ?  What  must  be  the  opinion  entertained  of  a  judge, 
should  an  unconstitutional  law  ever  be  made  with  an  expectation  that  he  will 
give  it  effect? 

[224]  Much  respect  is  felt  for  Lyda  and  Pucket,  2  T.  335,  botb  because 
of  the  judge  who  decided  it,  and  also  because  the  reasoning  employed  in  the 
case  itself  is  entitled  to  much  consideration.  But  as  to  that  part  of  it  not 
accorded  with,  the  decision  of  a  single  judge  ought  not  to  govern  in  point  of 
authority  if,  after  much  endeavor  to  agree  with  it,  a  full  court  cannot  recon- 
cile it  to  their  convictions.  And  as  to  the  part  of  that  case  in  which  the 
difference  of  opinion  is  found,  I  cannot,  after  much  pains  taken  for  the  pur- 
pose, be  satisfied  with  the  part  which  the  present  opinion  is  opposed  to. 

Affirm  the  judgmetU  of  the  Circuit  Court, 


NashYiUe.    April  Term,  1818. 

JOHN  JOHNSTON,  EXECUTOR  OF  ALEXANDER  JOHNSTON,  DE- 
CEASED, V.  ARTHUR  DEW.  ADMINISTRATOR  OF  TYREE  HAR- 
RIS, DECEASED,  IN  RIGHT  OF  HIS  WIFE,  SUSANNA  DEW. 

18.  C,  ante,  69.] 

By  the  words  "  shall  make  their  claim  "  in  the  Act  oC  1716,  48,  9,  is  meant "  shall  bring  their 
mit,"  within  seven  years,  or  otherwise  be  barred.  [Changed  by  Code,  2281, 2786,  so  as  to 
be  no  longer  equiyocal.  And  see  Stone  v.  Sanders,  1  Head,  260;  Hooper  e.  Biyant,  8  Y. 
10;  and  Williams  v.  Conrad,  11  H.  418,  wherv  this  case  is  cited,  though  not  much  to  the 
point] 

Hatwood,  J.  —  The  writ  in  this  cause  issued  the  7th  of  ]M[arch,  1809, 
for  Alexander  Johnston  as  plaintiff  against  these  defendants ;  which  was  exe- 
cuted and  returned  to  April  term,  1809,  of  the  County  Court  of  DavidsiHi. 
The  declaration  was  founded  upon  a  bond  dated  the  14th  of  January,  1800, 
for  conveying  a  certain  tract  of  land  to  the  plaintiff  by  the  intestate  Tyree 
Harris,  with  warranty,  which  the  declaration  states  he  did  not  convey,  nor 
his  administrator,  although  specially  required  at  Nashville,  28th  February, 
1809.  At  April  sessions,  1810,  the  defendant  pleaded  covenants  performed, 
plene  administramt^  and  no  assets,  upon  which  issues  [225]  were  joined.  A 
verdict  was  rendered  on  the  same  term  upon  all  these  issues  for  the  plaintiff; 
damages  assessed  and  judgment  given  to  be  levied  of  the  goods  of  the  intes- 
tate, &C.  This  cause  was  then  removed  by  certiorari  into  the  Circuit  Court, 
which  certiorari  was  dated  the  14th  March,  1811.  In  September,  1811,  the 
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plaintiff  having  died,  his  executor  the  present  plaintiff,  was  made  a  party  in 
his  place ;  and  the  cause  was  continued  from  time  to  time  until  November 
term,  1814,  when  the  Court  gave  leave  to  file  additional  pleas.  One  of  these 
pleas  states  the  death  of  Harris,  and  administration  granted  to  Susanna  Dew, 
in  April  term  of  the  Court  of  Fleas  and  Quarter  Sessions  for  the  county  of 
Davidson,  in  the  year  of  our  Lord  1802,  who  advertised  within  two  months, 
&c.  The  defendant.  Dew,  stated  on  an  affidavit  that  he  never  knew  till  then 
(November,  1814)  of  the  materiality  of  the  plea.  The  replication  to  the  plea 
says,  she  did  not  so  advertise,  and  issue  was  thereupon  joined.  The  defend- 
ant's other  plea  stated  that  the  plautiff  as  executor,  or  his  testator  did  not 
make  claim  of  said  demand,  i\or  sue  within  seven  years  next  afler  the  death 
oi^  Tyree  Harris ;  upon  this  plea  there  is  a  demurrer  and  joinder,  which  how- 
ever was  withdrawn,  and  a  replication  filed,  stating  a  demand  by  Alexander 
Johnston,  28th  February,  1809,  within  seven  years  next  afler  the  death  of 
Harris,  and  that  the  defendant  promised  to  pay,  &c  The  rejoinder  says 
he  did  not  demand  by  bringing  suit  within  seven  years  ;  the  plaintiff  demur- 
red, and  the  defendant  joined  in  demurrer.  In  November  term,  1814,  a  bill 
of  exceptions  was  signed,  it  excepted  to  the  opinion  of  the  judge  of  the  Cir- 
cuit Court  for  admitting  these  pleas  at  that  late  period.  In  May,  1815,  there 
was  a  verdict  for  the  plaintiff  upon  the  issues  of  fact,  and  the  cause  by  con- 
sent was  removed  into  this  court  as  to  this  exception.  It  is  to  be  remarked 
that  the  action  was  commenced  on  the  7ih  of  March,  1809,  the  pleas  were 
offered  and  [226]  received  November  term,  1814.  The  trial  in  the  County 
Court  was  in  April,  1810.  On  the  14th  March,  1811,  the  certiorari  issued 
returnable  to  September  term,  1811,  which  commenced  on  the  second  Mon- 
day of  that  month.  The  record  shows  that  the  session  of  the  County  Court 
commenced  on  the  third  Monday  of  April,  1809,  and  also  on  the  third  Mon- 
day of  January,  1809.  September  term,  1810,  of  the  Circuit  Court  inter- 
vened between  the  trial  in  April,  1810,  and  the  date  of  the  certiorari.  The 
application  for  the  certiorari  was  made,  as  is  supposed,  some  time  during  the 
March  term  of  the  Circuit  Court  in  the  year  1811.  For, what  cause  it  issued 
does  not  appear.  The  application,  afler  such  a  lapse  of  time,  ought  to  have 
shown  the  strongest  possible  reasons  for  not  applying  at  the  first  term  afler 
judgment  Judgments  ought  not  to  be  exposed  to  avoidance,  indefinitely, 
when  the  evidence  to  support  them  is  extinct  Such  a  practice  would  ren- 
der nugatory  all  the  judgments  which  the  courts  could  give ;  and  make 
plaintiffs  liable  to  refund  by  writs  of  restitution  or  actions  upon  the  case  at 
any  distance  of  time,  and  whenever  it  is  discovered  that  the  original  evi- 
dence used  at  the  trial  could  no  longer  be  produced.  With  such  properties, 
the  certiorari  would  become  the  most  mischievous  engine  of  injustice  that 
ever  was  employed  in  forensic  proceedings.  Whereas,  like  other  useful 
things,  when  kept  within  the  bounds  of  moderation,  it  is  productive  of  much 
good ;  as  it  must  be  admitted  to  be  when  employed  to  obviate  the  tricks 
which  aim  at  the  prevention  of  remedies,  and  of  trials  allowed  by  law,  to 
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the  plaintiff  in  the  certiorari,  who  otherwise  would  he  defeated  of  them. 
No  objection,  however,  being  made  on  the  retam  of  the  certiorari ;  but,  ov 
the  contrary,  the  plaintiff  having  applied  for  a  new  party  to  be  substituted 
in  place  of  the  original  plaintiff,  who  had  died  in  the  mean  time,  it  must  now 
be  understood,  that  the  cause  was  removed  into  the  Circuit  Court  by  [227] 
consent ;  and  thus  a  difficulty  is  surmounted  which  otherwise  would  have 
been  very  formidable. 

As  to  the  lateness  of  the  time  of  receiving  the  additional  pleas.  If  they 
are  so  material  as  to  be  decisive  of  the  controversy ;  and  if  also  the  Court 
can  be  satbfied  of  the  truth  of  them,  then,  at  any  time  before  verdict, 
they  ought  to  be  received,  otherwise  irreparable  injustice  might  be  done  to 
the  defendant  through  his  own  ignorance,  or  the  mistake  or  unskilfulness 
of  counsel.  For  it  is  doubtful  whether  he  could  be  relieved  in  equity. 
And  if  he  could,  courts  of  law,  when  they  have  it  in  their  power,  ought 
rather  to  afford  to  the  parties  before  them  the  necessary  relief  than  send 
them  to  other  courts,  thereby  protracting  litigation,  and  accumulating 
expense  and  vexation.  In  this  spirit  is  conceived  the  Act  of  1809,  c  49, 
§  21 :  *'  no  proceedings  shall  be  quashed  or  abated,  for  any  omission,  defect, 
or  imperfection,  but  the  said  courts,  namely,  the  circuit  courts  and  courts 
of  pleas  and  quarter  sessions,  shall  and  may  from  time  to  time  permit 
either  of  the  parties  to  amend,  &c.,  upon  such  terms  as  they  respectively 
in  their  discretion,  and  by  their  rules,  shall  prescribe."  The  same  spirit  is 
manifested  in  1809,  c.  126,  §  10:  ^^  no  judgment,  decision,  or  decree  of  the 
circuit  courts  shall  be  reversed  in  the  Supreme  Court  unless  for  errors 
which  affect  the  merits  of  the  judgment,  decision,  or  decree  complained  of." 
To  be  sure  heavier  terms  ought  to  be  imposed  on  a  stale  than  on  a  recent 
application  to  amend  the  pleadings,  such  terms  as  will  preclude  a  suspicion 
of  meditated  delay,  and  as  are  adequate  to  the  purpose  of  deterring  suitors 
from  the  practice  of  delay.  In  the  instance  before  us,  the  Court  was  not 
applied  to  for  such  terms,  which  is  another  proof  that  the  parties  came  into 
this  court  by  consent  The  pleas  received  have  the  sanction  of  former  de- 
cisions for  their  materiality,  and  that  is  ground  enough  for  the  Circuit  Court  to 
conceive  them  to  be  material  and  decisive  until  a  [228]  contrary  decision 
shall  take  place.  The  affidavit  offers  a  tolerable  excuse  for  not  pleading 
the  same  matters  before.  This  record  at  that  time  showed  the  death  of 
the  obligor,  and  the  time  of  commencing  the  action  against  his  executors, 
yR\k\c\i  prima  facie  prove  the  lapse  of  seven  years  between  his  death  and  the 
commencement  of  the  action.  Therefore  both  the  materiality  and  truth  of 
the  plea  did  primd  fade  appear,  and  the  application  was  before  the  ver- 
dict or  trial.  It  cannot  be  said  then,  correctly,  that  the  Circuit  Court  erred 
in  receiving  the  additional  pleas. 

As  to  the  pleas  themselves  and  the  pleadings  upon  them.     One  question 
'for  discussion  is,  whether  the  rejoinder  be  a  departure  from  the  plea,  and, 
if  a  departure,  what  is  the  effect  thereof  by  the  law  of  this  State  ?    A  de- 
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partnre  is  where  the  defendant  sets  up  one  matter  of  defence  in  his  plea, 
and  afterwards  another  in  the  rejoinder.  If  this  were  allowable,  he  might 
set  up  another  in  the  rebutter,  and  when  it  came  to  his  turn  in  the  course 
of  pleading  to  speak  again,  he  might  resort  to  new  matter  still,  and  so 
never  come  to  an  issue  at  all,  either  of  law  or  fact,  and  might  never  have 
judgment  against  him.  2  Willes,  98,  304  a.  According  to  the  law  as  it 
stood  till  our  acts  of  1809,  a  departure  was  matter  of  substance  for  which,  on 
a  general  demurrer,  the  Court  would  give  judgment  against  him  who  was 
guilty  of  it  And  was  not  such  matter  which  by  the  4  &  5  Anne,  c.  16, 
§  1,  the  Court,  upon  demurrer,  was  to  overlook  in  giving  judgment  accord- 
ing to  the  right  of  the  case,  so  as  sufficient  matter  appear  on  the  plefdings. 
That  it  is  matter  of  substance  by  the  law,  as  it  stood  till  1809,  is  proved  by 
Saund.  84,  note,  WiUes,  25,  27,  638 ;  1  Wils.  122  ;  2  Wils.  96 ;  4  T.  504. 
And  were  it  not  for  these  acts  of  our  own  legislature,  the  Court  would  not 
be  bound  to  give  judgment  upon  the  demurrer  for  the  plaintiff.  For  cer- 
tainly to  say  he  did  not  demand,  and  then  to  say  he  did  not  demand  by 
bringing  suit,  are  two  distinct  [229]  matters  and  in  legal  phraseology  a  de- 
parture. If  we  give  judgment  upon  that  alone,  it  may  not  be  a  judgment 
upon  the  merits  as  contemplated  by  the  Act  of  1809.  The  real  founda- 
tion may  be  mistake  or  want  of  skill  in  setting  forth  or  selecting,  as  a  de- 
fence, the  matter  which  is  most  proper  to  be  relied  on.  And  therefore 
judgment  ought  not  to  be  rendereid  upon  the  departure  alone.  But  rather 
a  repleader  should  be  directed  to  put  in  issue  the  matters  that  are  material, 
and  go  to  the  merits  and  so  decide  the  cause.  If  we  go  back  to  the  rep- 
lication, that  decidedly  contradicts  the  plea;  the  defendant  should  have 
taken  issue  upon  it.  The  matter  of  the  replication  is  unanswered ;  the  plea 
is  relinquished  by  the  departure.  And  then  upon  what  is  the  Court  to 
give  judgment  ?  It  must  be  given  against  him  who  has  made  the  first  de- 
fieiult  in  pleading  by  neglecting  to  give  a  sufficient  answer  to  sufficient 
matter  alleged  against  him.  The  defendant  has  not  given  any  sufficient 
answer  to  the  plaintiff's  replication ;  and  that  being  sufficient  we  must 
leave  the  rejoinder  and  go  to  that,  and  so  on  to  the  plea ;  and  if  that  be  in- 
sufficient or  abandoned,  then  to  the  declaration,  and  give  judgment  upon 
that  If  that  be  insufficient,  we  must  then  give  judgment  for  the  defend- 
ant We  must  disjoin  all  the  unsound  parts  of  the  pleadings,  and  found 
our  judgment  upon  the  sound  parts  of  them.  In  the  case  before  us  if  the 
matter  of  the  plea  be  a  good  legal  defence,  it  is  denied  by  the  replication, 
and,  that  being  not  controverted,  judgment  ought  to  be  for  the  plaintiff.  If 
the  matter  of  the  plea  be  not  »good,  then  of  course  judgment  ought  to  be 
for  the  plaintiff,  unless  it  can  be  maintained  that  the  pleadings  ought  to 
be  amended. 

This  is  an  adjourned  cause  pursuant  as  was  supposed  to  the  Act  of  1809, 
c  26,  §  9,  '^  cases  agreed  may  by  the  consent  of  parties  be  adjourned  to  the 
Supreme*  Court"    And  what  is  this  court  to  do  upon  an  adjourned  cause  ? 
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It  must  act  upon  it  in  the  same  [230]  way  as  the  Circuit  Coart  ought  to 
have  acted  upon  it  had  it  not  been  adjourned.  In  cases  of  removal  by 
writs  of  error  *'  the  Court  upon  reversal  is  to  give  such  judgment  as  flto 
Circuit  Court  should  have  given,  except  where  damages  are  to  be  assessed, 
&C.,  and  in  such  case  to  remand  the  cause."  1809,  c.  49,  §  27.  The 
same  rule  is  to  be  observed  in  appeals  in  the  nature  of  writs  of  error ; 
which  appeals  are  introduced  by  1811,  c  72,  §  1,  and  the  Circuit  Court, 
after  ascertaining  the  insufficiency  of  the  rejoinaer  and  the  abandonment  of 
the  plea,  ought  to'^have  heard  an  application  for  leave  to  join  issue  on  the 
replication,  and  if  that  court  could  have  been  satisfied,  by  affidavit,  that 
there  had  not  been  a  demand  as  stated  in  the  replicati<xi  within  seven 
years,  should  have  granted  leave  to  join  such  issue ;  or,  if  not  thus  satisfied 
by  affidavit,  should  have  given  judgment  for  the  plaintiff. 

That  would  lead  us  to  consider  whether  the  plea,  supposing  it  to  be  true, 
would  bar  the  plaintiff.  For  if  it  would  not  be  a  bar,  after  issue  joined  and 
found  for  the  defendant,  it  could  be  of  no  use  in  deciding  the  cause  ;  and 
the  Court  ought  not  to  inquire  into  it  because  of  its  immateriality,  but 
should  give  judgment  for  the  plaintiff.  ^ 

If  the  plea  be  immaterial,  and  that  be  decided  by  this  court,  then  the 
defendant  will  not  be  at  the  expense  of  establishing  its  verity.  If  decided 
to  be  material,  the  only  time  which  can  be  consumed  will  be  that  employed 
in  ascertaining  the  truth  of  the  plea.  It  is  therefore  proper  now  to  deter- 
mine, as  it  was  expected  we  should  do  on  demurrer,  whether  the  plea,  if 
true,  be  a  good  one  or  not  in  law  to  bar  the  plaintiff's  demand.  It  is 
founded  upon  the  Act  of  1715,  c*  48,  §  9:  ''Creditors  of  any  person 
deceased  shall  make  their  claims  in  seven  years  after  the  death  of  such 
debtor ;  otherwise  such  creditor  shall  be  for  ever  barred.  And  if  it  shall 
happen  that  any  sum  or  sums  of  money  shall  hereafter  remain  in  the 
[231]  hands  of  any  administrator  after  the  term  of  seven  years  shall  be 
expired,  and  not  received  by  any  of  kin  to  the  deceased,  or  by  any  creditor 
in  that  time,  the  same  shall  be  paid  to  the  church-wardens  and  vestry  to 
and  for  the  use  of  the  parish,  where  the  said  money  shall  remain."  By  the 
Act  of  1784,  c  23,  §  2 :  ''As  soon  as  the  administration  is  finished  and  no 
creditor  shall  make  any  further  demand,  it  is  to  be  deposited  in  the  treasury, 
subject  to  the  daim  of  creditors  and  distributees,  without  limitation  of 
time." 

In  order  to  understand  the  ninth  section  of  the  Act  of  1715,  c  48,  we 
must  look  to  the  situation  of  executors  and  administrators  at  and  after  the 
time  of  its  passage  up  to  the  year  1789. 

Before  the  Act  of  1715,  executors  were  in  some  cases  entitled  to  the 
surplus  of  the  personal  estate  undisposed  of  by  the  will.  This  act  does 
away  that  rule  in  part  Sect  7 :  "  No  executor  or  administrator  shall 
take  or  hold  himself  (according  to  the  nature  of  the  appraisement)  more 
of  the  deceased's  estate  than  amounts  to  his  necessary  charges  and  disbnrse- 
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ments,  and  such  debts  as  he  shall  legally  pay  within  twelve  months  after 
administration  granted.  But  all  such  estate,  so  remaining,  shall  imme^ 
diately  after  the  expiration  thereof  be  equally  and  indifferently  divided  and 
paid  to  such  persons  to  whom  the  same  is  due  by  this  act  or  the  will  of  the 
deceased ;  such  person  or  persons,  or  some  other  for  them,  giving  good 
security,"  &c.  That  part  of  the  rule  which  remains  is  where  there  is  no 
legatee  nor  creditor,  nor  next  of  kin,  to  whom  it  can  be  paid.  The  execu- 
tor is  not  directed  as  the  administrator  is  to  pay  it  into  the  treasury,  and 
therefore  must  keep  it  himself. 

By  this  Act  of  1715,  the  executor  or  administrator  was  to  pay  over  the 
estate  to  legatees  and  distributees  after  the  expiration  of  one  year ;  and 
was  liable  to  creditors  notwithstanding  the  intermediate  [232]  insolvency  of 
such  legatees  or  distributees,  and  their  inability  to  refund  when  called,  for 
the  security  they  are  to  give  is  to  him  for  his  indemnification.  The  words 
are :  "  giving  good  security,  that  if-  any  debt  or  debts  truly  owing  by  the 
deceased  shall  be  afterwards  paid  for  and  recovered,  or  otherwise  duly 
made  to  appear,  that  then,  and  in  every  such  case,  he  or  they  shall  respec- 
tively refund  and  pay  back  to  the  executor  or  administrator  his  or  her 
ratable  part  of  that  debt  or  debts,  with  the  charges  of  the  executor  or 
administrator  by  reason  of  such  debt  or  debts,  out  of  the  part  or  share 
allotted  to  him  or  her,  thereby  to  enable  the  said  executor  or  administra- 
tor to  pay  and  satisfy  the  said  debt  or  debts,  so  discovered  after  distribution 
jnade  as  aforesaid."  The  executor  could  not  plead  fully  administered, 
and  support  it  by  proof  of  the  distribution.  He  was  liable  to  pay  the 
creditor  de  bonis  proprits,  assets  having  once  come  to  his  hands ;  and  could 
never  be  reimbursed  if  the  obligees  became  unable  to  refund.  This  evil 
was  attempted  to  be  removed  by  the  limitation  of  seven  years.  Experi- 
ence showed  that  insolvencies  happened  within  the  time,  by  which,  as  also 
by  the  removal  or  death  of  the  obligees  and  sureties,  and  by  dispersion 
of  their  es'tates  into  various  hands,  and  to  various  parts  of  the  world, 
executors  and  administrators  were  oftentimes  much  injured.  The  Act  of 
1789,  c.  23,  endeavored  to  care  these  evils.  It  gave  a  longer  time  for 
administration,  two  years  instead  of  one.  So  far  the  Act  of  1715  is  altered. 
At  the  end  of  this  time,  they  required  from  the  legatees  and  distributees  a 
bond  for  refunding,  made  payable  to  the  chairman,  for  the  use  of  the 
creditors ;  after  this  they  were  not  bound  to  give  bond  to  the  executor  or 
administrator.     So  far  also  is  the  former  law  changed. 

After  these  bonds  are  taken  and  lodged  in  the  office  and  recorded,  the 
exiecutor  may  plead  fully  administered ;  no  assets,  or  not  sufficient  assets, 
to  [233]  satisfy  the  plaintiff's  demand.  And  if  such  plea  be  found  in  his 
favor,  the  creditor  shall  proceed  by  set,  fa,  on  the  bonds.  Here  is  a  com- 
plete alteration  of  the  law  from  what  it  was,  in  the  obligee,  the  plea  of  fully 
administered,  the  set,  fa.  by  the  creditor,  and  the  discharge  of  the  executor 
or  administrator.    He  needs  not  any  limitation  after  this,  for  if  he  has  dis- 

688 


283,  234  hatwood's  bbpobts,  yol.  t. 

tributed  and  taken  bonds  he  may  plead  fiillj  administered ;  if  be  has  not 
distributed  the  assets  are  in  his  hands.  The  provision  made  in  his  favor 
by  the  limitation  of  seven  years  is  suspended  by  another  and  better 
provision  within  the  purview  or  body  of  both  acts.  And  it  is  repealed 
because  the  Act  of  1789,  c.  23,  §  6,  declares  void  and  of  no  effect  "all 
laws  and  parts  of  laws,  within  the  purview  and  meaning  thei^of."  The 
assembly  meant  to  provide  for  the  executor  by  giving  him  the  plea  of 
fully  administered,  and  by  referring  the  creditor  to  the  bond  of  the 
legatees  and  distributees,  in  place  of  protecting  him  by  the  seven  years' 
limitation.  If  he  pursues  the  Act  of  1789,  c.  23,  §  2,  it  is  impossible 
that  he  can  ever  need  the  Act  of  1715,  or  ever  have  .cause  to  plead  it. 
This  is  a  provision  on  the  same  subject ;  both  acts  have  the  same  object 
in  view,  and  it  is  better  accomplished  by  the  latter  than  the  former  law. 
The  danger  to  executors  from  the  inability,  death,  and  removal  of  lega- 
tees and  their  sureties,  is  completely  obviated ;  and  by  other  means  than 
the  seven  years'  limitation.  Does  not  the  legislature,  in  these  particu- 
lars, legislate  upon  the  same  subjects,  with  the  same  view,  and  having 
the  same  objects  before  them  in  both  these  acts  ?  Do  they  not  plainly 
fall  within  the  words  and  meaning  of  the  Act  of  1789,  c.  23  ? 

It  is  said  the  whole  effect  and  operation  of  the  Act  of  1789,  c.  23,  de- 
pends upon  the  advertisement  required  in  sect  5 ;  and  that  it  is  only  opera- 
tive where  such  advertisement  is  made.  If  it  be  so,  the  inference  is  admitted 
to  be  correct;  and  that  leads  to  [234]  another  inference,  that  it  is  not  a 
repeal  of  the  Act  of  1715.  Can  it  be  the  meaning  of  the  legislature  to 
render  the  whole  act  void  if  the  advertisement  be  not  made  ?  Consider  in 
whose  favor  is  the  limitation  contained  in  sect.  4 :  ''  Creditors  of  any  per- 
son deceased,  if  resident  within  the  State,  shall  within  two  years,  and 
if  without  the  State  shall  within  three  years  from  the  qualification,  <&c.> 
exhibit  and  demand,  &c.,  and  if  they  fail  to  sue  within  these  periods 
shall  be  barred."  There  is  a  saving  for  infants,  persons  ntm  compos 
mentis,  and  femes  coverL  It  is  not  for  the  benefit  of  executors  or  adminis- 
trators ;  for  they  are  protected  by  the  bond  and  preceding  provisions  of 
the  act.  It  is  for  the  benefit  of  legatees  and  distributees  who  give  bond. 
They  are  not  to  be  for  ever  liable ;  but  are  free  from  the  demands  of 
creditors  if  they  do  not  sue  within  the  prescribed  time.  Here  also  is  a 
new  provision  not  embraced  in  the  former  act  Will  the  legatees  and 
distributees,  and  their  sureties  lose  the  benefit  of  this  limitation,  and  be 
left  exposed  for  ever  to  creditors,  merely  because  the  executor  fails  to 
comply  with  the  requisitions  of  the  law  upon  him  ?  That  is  too  much  power 
to  vest  in  him,  especially  when  it  is  considered  that  this  is  not  the  only 
mode  of  giving  notice  to  those  concerned,  and  that  the  information  to  be 
conveyed  through  the  medium  of  publication  is  not,  in  one  time  out  of  a  thou- 
sand, the  only  medium  through  which  it  is  conveyed.  It  is  provided  for 
the  greater  caution ;  but  it  is  not  a  sine  qua  non.  Surely  the  law  ought 
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not  to  be  so  construed  as  to  make  the  directions  in  sect.  5,  a  precedent  condi- 
tion, and  thereby  place  it  in  the  power  of  the  execator  to  give  to  the  lega- 
tees and  distributees  the  benefit  of  the  limitation  in  their  favor  or  not  at 
his  pleasure.  At  all  events,  if  a  condition  precedent,  it  should  not  be  any 
further  so  than  the  creditor  has  suffered,  or  is  likely,  to  suffer,  by  the  non- 
performance of  the  condition.  If  he  has  notice  without  the  advertisement, 
he  [235]  ought  not  to  be  excused  for  want  of  it  And  a  plea  of  seven 
years  elapsed,  and  no  suit  brought  by  the  creditor,  would  be  a  good  plea 
in  bar,  unless  he  could  reply  no  advertisement,  and  no  notice  by  any 
other  means,  which  averment  could  hardly  ever  be  made ;  for  the 
death  of  every  man  is  heard  of,  some  more  extensively  than  the  advertise- 
ment of  their  executor.  The  fifth  clause,  therefore,  cannot  be  conditional. 
It  is  directory,  like  the  law  for  advertising  sales  which  ad  minis  trator-^  or 
guardians  are  required  to  make.  Again,  if  it  be  a  condition  precedent, 
then  in  case  of  failure  the  creditors  are  not  bound,  and  then  the  exception 
in  favor  of  persons  under  disabilities  cannot  take  place.  If  none  are 
barred,  none  can  be  excepted  from  the  bar.  And  then  disabled  creditor 
will  be  barred  in  seven  years  by  the  Act  of  1715,  who  would  not  be  barred 
after  seven  years  until  the  removal  of  their  disabilities  by  the  Act  of  1789. 
Thus  a  favored  class  of  creditors  will  be  deprived  of  the  privileges  (riven 
to  them  by  the  Act  of  1789,  for  no  fault  of  their  own,  but  by  the  culpable 
neglect  of  the  executor,  who  has  not  the  inducement  of  present  benefit, 
nor  the  dread  of  personal  inconvenience,  to  urge  him  to  his  duty.  That 
cannot  be  the  true  construction  of  an  act  which  leads  to  such  a  result. 
Their  privileges,  so  valuable  and  important  to  them,  cannot  be  dependent 
upon  the  mere  whim  and  caprice  of  the  executor  or  administrator,  as  they 
would  be  if  they  were  to  be  enjoyed  or  not,  as  he  thought  proper  to  adver- 
tise or  not  The  advertisement  is  really  in  its  own  nature  almost  wholly 
unimportant,  and,  when  its  ends  may  be  accomplished  in  most  instances  as 
well  without  as  with  the  publication  required,  it  is  impossible  that  the 
legislature 'could  have  intended  to  make  the  whole  act  and  all  the  effect  of 
it  depend  upon  such  publication.  They  could  not  intend  to  place  the  lega- 
tees completely  in  the  power  of  the  executor,  so  as  to  make  the  plea  of 
this  limitation  depend  upon  a  contingency  so  [236]  precarious  to  the  lega- 
tee, at  the  same  time  that  the  executor  was  safe,  whether  he  published  or 
not,  by  his  plea  of  fully  administered.  Either  this  is  the  case,  or  for 
want  of  the  advertisement  the  bond  and  security  given  to  the  chairman 
is  also  void ;  which  breeds  still  greater  confusion,  and  has  not  yet  been 
advocated,  but  is  a  consequence  deducible  from  the  conditionality  of  the 
fifth  section.  So  many  difficulties  show  manifestly  that  the  fifth  section  is 
not  conditional ;  and  that  the  Act  of  1789,  c.  23  takes  effect  whether  the 
advertisement  be  made  or  not  And  then  what  need  is  there  for  the  seven 
years'  limitation  ?  If  the  executor  after  two  years,  and  distribution  made 
and  bond  taken  and  recorded,  cannot  be  liable  to  a  creditor,  how  is  it  pos- 
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sible  that  the  same  act  which  exempts  him  from  the  action  of  the  creditor 
can  also  provide  for  him  bj  a  limitation  of  time  in  case  he  should  be  sned 
by  a  creditor  ?  Let  us  try  by  another  experiment  whether  the  seven  years* 
limitation  be  in  force  or  not,  A.,  a  married  woman,  is  the  creditor  of  B. 
He  dies,  and  seven  years  expire,  and  then  the  husband  of  A.  dies ;  can  A. 
recover  against  the  executors  of  B.  ?  If  she  can  recover,  then  the  seven 
years'  limitation  is  not  in  force;  for  that  is  a  positive  bar  to  her:  and  if 
she  cannot  recover  then  the  Act  of  1789,  c  23  is  not  in  force,  for  it  posi- 
tively enables  her  to  recover  after  the  removal  of  her  disability.  And  if 
one  or  the  other  must  be  of  no  effect,  all  will  agree  that  it  is  the  Act  of  1715. 

Afler  going  thus  far,  there  yet  remains  great  difficulties  to  ^counter. 
The  adjudications  of  the  Supreme  Court  of  the  United  States,  and  of  the 
Court  of  North  Carolina,  are,  upon  this  point,  adverse  to  each  other.  One 
decision  of  the  Supreme  Court  of  this  State  doubts  which  of  the  two  is 
right,  and  another  decision  of  our  Supreme  Court  joins  the  opinion  of  the 
North  Carolina  judges.  There  is  no  hesitation  in  saying  we  should  follow 
the  decisions  of  the  [237]  Supreme  Court  of  this  State.  Where  is  the 
mischief  if  we  adhere  to  the  opinion  that  the  seven  years'  limitation 
is  not  repealed,  and  also  to  our  previous  opinion  that  the  Act  of  1789  is 
ab%alute  and  the  fifth  section  directory  ?  The  people  will  still  have  the 
benefit  of  the  Act  of  1789,  and  creditors  will  not  be  bound  by  the  Act  of 
1715,  in  such  cases  where  they  are  allowed  by  1789,  c  23,  to  sue  after  the 
removal  of  their  disabilities.  We  ought  to  be  bound  by  precedent  in 
cases  where  much  harm  will  not  follow  an  adherence  to  it  Uniformity  is 
of  more  value  than  the  attainment  of  small  advantages  acquired  by  de- 
ranging it.  Thus  far  we  ought  to  go,  and  to  hold  both  acts  to  be  in  force 
unless  in  parts  where  they  are  positively  irreconcilable,  and  then  adhere 
to  the  directions  of  the  act  last  passed  into  a  law.  In  this  view,  the  plea 
may  be  good,  and  if  a  proper  affidavit  be  made  to  evince  a  belief  of  its 
verity,  it  ought  to  be  remanded  for  an  issue  to  be  joined  upon  it.  If  no 
such  affidavit  be  made  before  the  end  of  this  term,  then  judgment  ought  to 
be  entered  for  the  plaintiff. 

It  will  not  be  amiss  now  to  say  something  of  heirs  and  of  the  real  estate ; 
and  how  they  are  affected,  if  at  all,  by  these  acts,  —  this  subject  being  inti- 
mately connected  with  the  other  which  we  have  just  considered. 

In  the  year  1715,  an  heir  could  not  be  sued  upon  a  judgment  against  his 
ancestor ;  for  the  bond  was  merged  in  the  judgment.  He  could  only  be 
proceeded  against  by  sci.fa,  founded  upon  the  judgment,  and  be  subjected 
by  execution  to  an  extent  of  one  moiety  of  the  land,  which  the  creditor 
should  hold  as  a  tenant  by  elegit.  The  executor  was  bound  to  pay  it,  if  he 
had  assets,  in  preference  to  most  other  debts,  and  could  be  sued  upon  it. 
If  no  judgment  were  given  against  the  ancestor,  the  heir  could  not  be  sued 
except  upon  a  bond  in  which  the  ancestor  and  his  heir  were  specially 
named.  As  to  all  other  debts  [238]  by  specialty  or  single  contract,  he 
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was  not  liable  to  be  sued.  Tbe  Act  of  1715  could  not  bar  the  creditors 
from  suing  the  heir  upon  them  after  a  certain  lapse  of  time,  since  upon  them 
he  could  not  be  sued  at  all.  As  to  the  debt  due  by  bond,  in  which  he  was 
specially  named,  the  creditor  might  sue  the  heir  or  executor  at  election. 
The  present  assets  were  bound  to  retribute  the  heir  if  the  creditor  forced 
payment  from  him  instead  of  the  executor.  2  Yiner,  120,  469,  477 ;  2 
Vent.  349 ;  14  Viner,  Heir,  letter  U.;  2  Com.  Dig.  Chancery,  3,  P.  3; 
2  Yern.  43 ;  Hard.  512.  The  personal  estate  is  the  primary  fund  for  the 
payment  of  debts,  and  has  been  considered  so  from  the  earliest  periods  of 
our  juridical  history  to  this  day.  The  heir  could  not  plead  that  there  was 
an  executor  or  administrator,  or  that  he  had  assets.  The  judgment  against 
him  bound  his  lands  from  the  day  the  writ  issued  against  him,  and  the 
whole  of  his  lands  were  liable,  and  not  a  moiety  only.  A  devise  or  aliena- 
tion by  the  ancestor  did  not  hinder  the  plaintiff's  remedy,  being  remedied 
by  the  3  &  4  W.  &  M.  c  5,  and  the  3  &  4  W.  &  M.  c  14.  An  alien- 
ation made  by  deed,  a  devise  for  the  payment  of  debts  remained  as  at 
common  law.  Vide  3  Lowry,  119;  2  Saund.  7,  note  4;  5  Com.  Dig. 
Pleader,  2,  E.  3 ;  Dy.  204.  Thus  stood  the  law  concerning  the  heir  in 
1715.  In  that  single  case  in  which  the  heir  was  liable  to  be  sued,  the  per- 
sonal estate  was  subject  to  his  reimbursement ;  and  whenever  the  personal 
estate  became  exonerated,  so  that  the  creditor  could  not  resort  to  it,  it 
must  of  course  follow  that  that  could  not  be  done  by  circuity  which  could 
not  be  done  directly,  and  then  either  the  heir  must  be  discharged  simultar 
neously  with  the  personal  estate,  or  the  personal  estate  be  exonerated  by 
throwing  the  burden  on  the  real  estate,  which  latter  is  directly  against  the 
rule  of  law  which  exonerates  the  real  e^tate  by  throwing  the  burden  ulti- 
mately on  the  personal  estate ;  and  then  if  either  this  ancient  rule  must 
[239]  be  abolished  or  the  bar  be  extended  to  the  heir  also,  the  latter  alter- 
native ought  to  be  embraced,  considering  the  long  continuance  of  the  rule, 
and  tbe  tenacity  with  which  our  laws  have  adhered  to  it  to  this  da3L  Were 
we  not  to  decide  so,  then  a  creditor,  by  delaying  to  make  claim  till  after  the 
limited  time,  might  discharge  the  personal  estate,  and  impose  the  burden 
of  payment  upon  the  real  estate,  making  it  the  only  ultimate  fund  where  by 
law  it  is  only  the  secondary  one.  And  if  this  be  so,  with  respect  to  obliga- 
tions in  which  the  heir  is  specially  bound,  much  more  ought  it  to  be  so 
with  respect  to  the  new  debts,  to  which  he  is  made  liable  by  the  5  Geo.  IL 
c  3.  That  law  subjects  the  heir  to  all  just  debts,  in  like  manner  as  he  was 
before  liable  for  specialty  debts  in  which  he  was  specially  named,  to  be 
levied  by  executor  as  upon  personal  estate.  Before  this  act  the  personal 
estate  alone  was  liable  to  these  demands.  After  the  act  it  was  the  primary 
but  not  the  only  fund.  Lands  in  some  of  the  provinces  were  sold  by  exec- 
utors under  this  act  as  chattels.  In  North  Carolina,  however,  the  personal 
estate  was  considered  as  the  primary  fund,  out  of  which  eventually  pay- 
ment was  to  be  made,  and  that  idea  is  expressly  recognized  by  the  Act  of 
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1777,  c.  2,  §  29.  The  sheriff  is  to  levy  his  fi^fa.  in  the  first  place  npoD 
the  goods  and  chattels,  if  any  there  be;  and  in  1784,  c.  11,  §  5,  the  heir 
may  plead  that  the  executor  or  administrator  has  not  fully  administered- 
The  same  idea  is  preserved,  1789,  c.  39,  §  1.  If  the  real  estate  could  not 
be  sold  in  the  lifetime  of  the  debtor  so  long  as  there  was  any  personal 
estate  to  be  found,  on  his  death  it  continued  first  liable  still,  and,  by  the  Act 
of  1784.  the  heir  was  allowed  to  plead,  what  formerly  he  could  not  plead, 
that  the  executors  had  assets.  Wli&t  would  be  his  defence  if  he  were  first 
sued  by  the  creditor,  passing  over  the  executor?  Might  he  not  plead 
assets  in  the  hands  of  the  executor  as  well  as  he  could  plead  it  to  a  sci.foL 
upon  a  judgment  against  the  [240]  executor?  Why  not  in  the  latter 
case  as  well  as  in  the  former,  at  least  with  respect  to  such  debts  as  he  was 
made  liable  to  by  the  Act  of  Geo.  II.  The  executor,  having  the  posses- 
sion of  the  papers  and  writings  of  the  testator,  can  better  defend  against 
them  than  the  heir  who  has  not  the  possession,  nor  any  means  to  obtain  the 
possession  of  them.  Convenience  points  out  this  course  as  preferable  to 
the  expensive  one  of  suing  the  heir  and  recovering  against  him,  leaving  him 
to  sue  the  executor  for  his  reimbursement.  The  result  of  these  reflections 
is,  that  if  the  personal  estate  must  first  be  resorted  to,  and  judgment  be 
obtained  upon  the  plea  of  fully  administered  as  a  foundation  for  the  sci.fou 
against  the  heir  before  he  can  proceed  against  them  ;  a  bar  to  the  creditor, 
as  against  the  personal  estate,  must  also  be  a  bar  as  to  the  real  estate, 
which  cannot  be  reached  but  by  means  of  the  set.  fa. ;  and  that  cannot 
issue  but  upon  a  judgment  founded  upon  a  full  administration,  which  can- 
not be  rendered  when  the  creditor  is  barred  by  the  act  of  limitations. 

This  limitation  would  be  nugatory  if  the  creditor  could  recover  against 
the  heir,  and  he  against  the  executor  or  distributee,  and  would  wholly  over^ 
throw  the  rule  that  the  real  estate  should  not  be  liable  so  long  as  any  personal 
remains.  It  would  turn  the  creditor  from  the  personal  to  the  real  estate,  exon- 
erating the  former  and  charging  the  latter  against  the  spirit  of  our  laws,  ex- 
hibited in  so  many  acts  of  assembly  and  juridical  decisions  as  to  have  become 
a  fundamental  rule  of  our  jurisprudence,  which  ought  not  to  be  superseded 
by  conjecture,  and  has  a  far  better  claim  to  preservation  than  the  creditor 
has  to  a  non-extension  of  the  limitation  beyond  the  personal  estate.  The  con- 
clusion is,  that  where  the  creditor  is  barred  as  to  the  personal  estate  he  also 
is  barred  as  to  the  real  estate,  and  of  course  that  there  is  a  new  provision 
by  the  Act  of  1789  upon  this  subject,  difieiing  from  that  of  1715,  for,  if 
barred  in  two  or  three  years,  he  must  of  [241]  necessity  be  barred  in  less 
than  seven,  and  can  never  have  occasion  to  correct.  Still,  however,  it  may 
do  no  harm  to  consider  the  seven  year's  limitation  as  in  force,  leaving  it  to 
the  choice  of  heirs  to  use  it  in  preference  to  a  shorter  time  if  they  choose 
to  do  so.  It  is  probable,  therefore,  that  the  real  estate  is  protected  by  these 
acts  of  limitation  as  well  as  the  personal  estates,  and  becomes  discharged 
whenever  the  personal  estate  does ;  that  is  to  say,  at  least  from  all  such 
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actions  as  are  made  to  be  against  the  heir  and  real  estate  by  the  statute  of 
Geo.  II.,  improved  and  amended  by  subsequent  statntes. 

Affirm  the  judgmerU  of  the  Circuit  Court. 

[69]  Whyte,  J.*  —  This  is  an  adjourned  case  by  consent  from  the  Cir- 
cuit Court  of  Davidson  county,  and,  as  far  as  is  necessary  to  notice  it, 
is  as  follows:  Tyre  Harris,  on  the  14th  January,  1800,  executed  his  sealed 
instrument  to  Alexander  Johnson,  covenanting  thereby  to  convey  a  tract 
of  land  by  good  title  to  the  said  Alexander  Johnson  (upon  request).  Tyre 
Harris  died  on  180  ,  and  at  the  April  term  of  the  County  Court 

of  Davidson,  in  the  year  1802,  administration  of,  &c.,  was  committed  to  the 
defendant  Susanna.  On  the  28th  February,  1809,  the  said  sealed  instru- 
ment was  exhibited  to  the  defendants,  and  they  were  requested  to  convey, 
&c.  On  the  9th  March,  1809,  Alexander  Johnson  brought  his  suit  in 
covenant  against  the  defendants  by  writ  returnable  to  the  April  County 
Court  of  Davidson,  at  which  time  a  declaration  was  filed,  and  an  agreement 
made  on  the  rule  docket  respecting  the  other  pleadings.  At  April  session, 
1810,  the  cause  was  tried  upon  the  pleas,  covenant  performed,  fully  admin- 
istered, no  assets  and  issues  joined  thereon ;  verdict  in  favor  of  the  plaintiff 
on  all  the  issues,  and  damages  assessed  to  $1165.50,  and  judgment  there- 
on. In  1811,  the  cause  by  certiorari^  issuing  from  the  Circuit  Court  of 
Davidson,  the  14th  March,  same  year,  and  filed  with  the  transcript  in  said 
Circuit  Court  the  10th  June  following,  was  removed.  At  September 
term  of  the  Circuit  Court  the  plaintiff's  death  was  suggested,  and  the  suit 
revived  in  the  name  of  his  executor,  John  Johnson,  and  continued  from 
term  to  term,  until  November  [70]  term,  1814,  when  by  leave  of  the  Court, 
upon  affidavit,  additional  pleas  were  put  in.  Ist.  That  Tyre  Harris  died 
in  1801,  administration  granted  April,  1802,  that  she  advertised 

vnthin  two  months,  agreeably  to  Act  of  Assembly,  and  the  plaintiff  who 
was  a  resident  within  the  State  did  not  demand  and  bring  suit  within  two 
years  after  the  notification.  Replication,  did  not  advertise  agreeably  to  Act 
of  Assembly  and  issue.     2d  plea,  that  Tyre  Harris  died  in  180  , 

more  than  seven  years  before  the  commencement  of  this  suit,  and  plaintiff 
did  not  make  claim  of  said  demand  or  bring  suit  within  seven  years  next 
after  the  death,  (&c.  Replication,  that  on  28th  February,  1809,  and  within 
seven  years  after  the  death,  &c.,  plaintiff  made  claim  and  demand  upon  the 
writing,  &c.,  and  defendant  promised  to  pay.  Rejoinder,  protesting  defend- 
ant did  not  promise  to  pay.  They  say  plaintiff  did  not  within  seven  years 
next  after  the  death,  &c.,  make  claim  of  said  demand  by  bringing  suit  and 
general  demurrer  thereto  by  way  of  sur-rejoinder.  May  term,  1815,  ver- 
dict on  all  the  issues  in  favor  of  the  plaintiff,  and  damages  assessed  to 
$1224.24^ ;  no  judgment  given  on  the  demurrer. 
The  principal  question  between  these  parties  presented  by  this  demurrer 

^  Note.  —  This  opinion  is  transferred  from  pages  69-74,  where  it  had  been  mis- 
placed in  the  original  edition. — En. 
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to  this  court  for  jts  opinion  is,  whether  the  expression  in  the  ninth  section 
of  chap.  48,  of  1715,  of  ^'  creditors  of  any  person  deceased  shall  make  their 
claim  within  seven  years  afler  the  death  of  snch  debtor,  otherwise  such 
creditor  shall  be  for  ever  barred/'  means  that  suit  shall  be  brought  within 
seven  years  by  the  creditor,  or  otherwise ;  that  is,  that  the  words  ^  make 
their  claim  "  may  mean  a  diflferent  application  than  by  suit,  as  a  parol  de- 
mand or  request  to  pay,  a  written  demand  or  a  request,  &c. 

Upon  looking  into  the  plea,  replication,  rejoinder,  and  demurrer,  some 
doubts  have  been  suggested  [71]  whether  these  pleadings  bring  this  ques- 
tion properly  and  substantially  before  the  Court  or  not  It  will  be  neces- 
sary to  dispose  of  this  last  question  first,  inasmuch  as  it  will  be  unnecessary 
to  give  an  opinion  if  the  case  does  not  judicially  exist  to  require  it.  The 
demurrer  is  taken  to  the  rejoinder.  The  first  thing  to  be  noticed,  then,  is 
the  rejoinder ;  it  says :  ^  The  plaintiff  did  not  within  seven  years  make 
claim  of  his  demand  by  bringing  suit; "  this  is  a  certain,  dear,  distinct  prop- 
osition, disclosing  one  single  issuable  fact,  and  the  conclusion  is  to  the 
contrary.  The  rejoinder,  therefore,  is  sufiicient  if  it  supports  the  plea,  and 
is  not  a  departure  from  it 

The  plea  is,  in  substance,  **  that  plaintiff  did  not  make  claim  of  said 
demand,  or  bring  suit  within  seven  years ; "  the  question  here  is  upon  the 
expression  of  the  pleas ;  does  it  mean  two  distinct  matters  or  one  only ;  is 
'^  make  claim  of  said  demand,  or  bring  suit "  synonymous  to  the  pleader, 
and  a  double  expression  of  the  same  idea ;  to  wit,  bringing  suit  ?     If  it  is, 
it  must  be  admitted  to  be  an  inartificial  mode  of  expression,  but,  taking  it 
the  other  way,  the  strongest  against  the  pleader,  to  wit,  that  it  means  two 
distinct  things,  —  the  one  a  demand  by  a  suit,  the  other  a  demand  in  some 
other  manner  than  by  suit,  as  by  parol,  or  by  writing,  and  thereby  consti- 
tuting duplicity;    what  is  the  consequence?     Does  a  general  demurrer 
reach  it  ?    It  does  not ;  duplicity  in  pleading,  or  the  alleging  several  dis- 
tinct facts,  is  only  to  be  taken  advantage  of  by  special  demurrer  ;  5   Bac. 
Abr.  463,  464;  Tidd  Pr.  618 ;  for  the  party  must  show  specially  in  what 
the  doubleness  consists,  being  only  matter  of  form,  and  clearly  within  the 
Statute  of  27  Eliz.  c.  5 ;  Tidd  Pr.  648,  and  authorities  therein  cited.    Since 
which  statute  and  the  4th  Anne,  c.  16,  the  party  in  a  general  demurrer 
can  only  take  advantage  of  matters  of  substance.     Tidd  Pr.  650.     The 
party  here  have  received  this  informality  by  not  demurring  specially,  and 
pointing  out  the  matters  in  which  the  duplicity  [72]  consists,  and  replying 
to  the  plea.     The  next  question  is,  Is  the  rejoinder  a  departure  from  the 
plea  ?   Quite  the  reverse ;  if  the  plea  advances  two  matters,  it  supports  one 
of  them  at  least,  the  most  important  one,  otherwise  it  consolidates  the  two 
matters  of  the  plea  into  one,  and  is  explanatory  of  the  plea.     There,  then, 
seems  to  be  a  complete  issue  between  these  parties  upon  this  record,  and 
it  may  require  the  opinion  of  the  Court  upon  another  point  beside  the  one 
already  mentioned  to  decide  the  case.    The  first  is,  whether  the  expressicxi 
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of  ^' make  their  claim/' in  the  Act  of  1715,  means  snit  or  action;  2dly, 
whether  the  Act  of  1715,  c  48,  §  9,  is  in  force.  If  the  Court  should  be  of 
opinion  in  the  affirmative  on  both  points,  then  a  bar  is  effectual,  and  judg- 
ment must  be  given  for  the  defendant  But  if  the  opinion  of  the  Court 
should  be  in  the  negative  on  either,  then  judgment  for  the  plaintiff. 

As  to  the  first  point,  this  depends  upon  the  import  principally  of  the 
word  claim,  as  used  in  this  ninth  section.  Claim  by  the  common  law 
means  a  challenge  by  any  man  of  the  property  or  ownership  of  a  thing 
which  he  has  not  in  his  possession,  but  is  wrongfully  detained  from  him. 
Plowden,  257 ;  Butler's  note  on  Co.  Lit  250,  a ;  1  Lilly's  Abr.  386. 
When  the  acts  of  assembly  are  looked  into,  we  find  this  meaning  enlarged 
and  extended ;  and  that  claim  is  used  to  signify  not  only  a  challenge  of  the 
property  of  a  thing  out  of  possession,  but  is  used  also  to  mean  the  right  or 
title  to  this  thing  out  of  possession ;  and  still  later  it  is  used  to  mean  the 
thing  itself  that  is  so  out  of  possession.  An  instance  of  the  first  or  com- 
mon-law  meaning  is  in  1715,  a  27,  §  3.  An  instance  of  the  second  mean- 
ing is  in  sections  second  and  fourth  of  the  same  act.  And  an  instance  of 
its  meaning  the  thing  itself  so  out  of  possession  is  in  1789,  c.  23,  §  4.  This 
last  signification  evidently  applies  not ;  besides  I  cannot  find  that  the  term 
claim  had  acquired  any  such  meaning  at  the  time  of  the  passing  of  the  Act 
of  1715.  We  [73]  must  look,  then,  to  the  common-law  claim  as  used  in 
1715,  and  we  find  several  kinds  of  claims :  by  matter  of  record  as  action,  &c. ; 
by  matter  tn  pais  as  verbal  claim,  or  continual  claim.  Plowd.  357 ;  Co. 
Litt  263,  a.  Now  which  of  these  did  the  legislature  intend  in  the  section 
in  question  ?  This  can  be  best  collected  by  attending  to  the  object  the 
legislature  had  in  view  by  enacting  the  section.  It  was  the  peace  of  the 
country,  the  repose  of  society  from  old  demands ;  the  policy  adopted  by 
them  to  secure  and  promote  this  end  was  the  imposing  a  limit  upon  litiga- 
tion and  controversy  beyond  which  the  courts  of  the  country  should  not 
9nstain  their  cases  and  their  claims,  or  challenges  of  property.  Policy 
dictated  a  time  after  which  the  dormant  rights  of  individuals  for  the  public 
good  should  continue  to  sleep,  and  the  exertions  of  them  be  restrained  for  the 
benefit  of  the  many.  This  no  doubt  was  the  policy  and  object  of  the  Act 
of  1715,  c.  48,  §  9.  Which  of  these  claims,  then,  or  meanings  were  .the 
best  calculated  to  further  this  policy  ?  For  that  one,  we  must  presume,  the 
legislature  intended  that  best  announced  this  purpose.  Say  that  claim  by 
demand  was  intended,  and  what  would  it  lead  to  ?  It  would  lead  to  a  sub- 
version of  the  policy  of  the  law  by  sustaining  suits  after  seven  years,  to  the 
disturbance  of  the  public  peace ;  for  thereby  many  suits  might  be  brought 
which  otherwise  would  be  buried,  and  in  addition  operating  a  detriment  to 
deceased  persons'  estates  by  the  delay.  For  thus  an  unfounded  demand, 
the  payment  of  wliich  was  refused  from  its  incorrectness,  would  gain 
strength  by  time  by  removing  the  examination  of  it  to  a  period  more 
remote  from  its  alleged  origin,  and  thus  facilitating  its  establishment  by 
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perjury,  which  delights  in  obscurity ;  whereas  a  suit  within  the  seven  years 
might  have  been  in  time  for  the  party  to  protect  himself  by  evidence  which 
has  ceased  to  exist.  Besides  by  this  construction  the  act  would  be  completely 
in  the  power  of  the  parties ;  for  [74]  if  demand  and  promise  were  a  suffi- 
cient answer  to  this  plea,  such  might  be  often  made  and  as  often  broken, 
and  thus  suits  entertained  by  the  courts  and  interests  litigated  which  the 
act  contemplated  to  have  been  settled  and  adjusted  ten  or  twenty  years 
before  that  time.  Take  the  other  meaning  of  "  claim,"  the  challenge,  Scc^ 
by  suit ;  this  fully  conforms  with  the  views  of  the  legislature,  advances 
its  policy,  and  secures  the  public  peace.  It  is  laid  down  in  Flowd.  357, 
the  law  has  no  other  end  but  repose,  and  the  law  was  ordained  to  pat  a 
stop  to  contention,  and  to  make  peace. 

The  proviso  of  the  fourth  section  of  1789,  c  23,  which  says  *^  that  if 
any  creditor,  after  making  demand  of  his  debt  or  claim,  shall  delay  to  bring 
suit  at  th^  special  request  of  the  executor,  &c,  that  then  and  in  that  case 
the  said  debt  and  demand  shall  not  be  barred  during  the  time  of  the  indul- 
gence," does  not  apply  to  the  present  case.  That  proviso  extends  only  to 
the  bar  raised  by  the  fourth  and  fifth  sections,  and  means  that  when  the 
executor  has  advertised  agreeably  to  the  fifth  section,  and  the  creditor  has 
not  brought  his  suit  within  the  second  and  third  years  according  to  his 
residence,  he  shall  be  barred  unless  he  delayed  his  suit  at  the  request  of 
the  executor.  The  bar'  in  the  fourth  section  only  operates  in  cases  of 
advertisement  by  the  fifth  section,  and  the  proviso  of  the  former  section 
takes  the  particular  case  out  of  the  bar. 

I  am  therefore  of  opinion  that  in  the  ninth  section  of  the  forty-eighth 
chapter  of  the  Act  of  1715,  where  it  says  creditors  of  any  person  deceased 
shall  make  their  claim  within  seven  years  after  the  death  of  such  debtor 
means  shall  ^*  bring  their  suit "  within  seven  years  after  the  death  of  such 
debtor,  otherwise  such  creditor  shall  be  for  ever  barred. 

The  next  question  is,  whether  the  said  ninth  section  be  in  force  or  not. 
See  my  opinion  in  Peay  and  Waggoner,  5  Hay.  1,  15. 
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NASHVILLE.    AUGUST  TERM,  18X3. 
NEWNAN  V.  MACLIN. 

If  the  vendor  of  lands  cannot  make  a  title,  clearly  good,  aa  to  part  thereof,  the  vendee  maj 
claim  a  retnm  of  such  part  of  the  purchaae-money  as  he  has  paid,  and  a  rescission  of  the 
contract    [Ace.  Wood  v.  Mason,  2  Cold.  262,  citing  this  and  other  cases.] 

And  the  title  is  doubtful  as  to  land  held  under  execution  against  hein,  upon  a  judgmcul 
founded  on  a  9cirefada$  in  which  the  heirs  were  not  specially  named;  the  point  nevei^ 
having  been  authoritatively  determined,  and  ought  not  to  be  in  this  collateral  way.  [See 
Williams  «.  Seawell,  1 T.  88,  and  Koberts  v.  Busby,  8  Hay.  196,  where  the  point  is  resolved 
against  such  title.] 

Iq  case  of  rescission  by  decree,  it  will  be  ordered  that  the  moneys  paid  by  the  vendee  shall  be 
a  lien  on  the  land.  [Ace.  Perluns  v.  Hadley,  4  Hay.  148;  Filcher  «,  Smith,  2  Head,  208 ; 
Hilton  9.  Duncan,  1  Cold.  820.] 

After  full  argument  and  time  taken  to  consider,  the  Court,  composed  of 
Oyertox  and  White,  JJ.,  decided, — 

First.  That  if  the  Tender  of  lands  as  to  part  cannot  make  a  title  clearly 
good,  the  vendee  may  claim  a  return  of  such  part  of  the  purchase-mon^y 
as  he  has  paid,  and  a  rescission  of  the  contract 

Secondly.  In  this  instance  the  title  to  part  of  the  lands  sold  is  douht^ 
ful ;  for  it  is  held  under  an  execution  against  heirs,  founded  upon  a  jud^ 
ment,  which  again  was  founded  on  a  id.  fa*  in  which  the  heirs  were  not 
specially  named ;  but  were  only  described  as  the  heirs  of  Elijah  Robert- 
son. And  whether  that  be  a  good  m,  /a.'i8  not  yet  settled  in  this  State 
by  any  judidal  determination  of  the  Supreme  Court.  It  ought  not  to  be 
settled  when  coming  before  the  Court  in  a  [242]  collateral  way.  It  is 
enough  at  present  to  perceive  that  it  is  a  disputable  and  an  unsettled 
question. 

Thirdly.  In  case  of  rescinding  the  bargain  by  a  decree  of  the  Court, 
it  will  be  ordered  that  the  moneys  paid  to  the  vendor  shall  be  a  lien  on  the 
estate  sold. 

A  decree  uf€u  made  in  eonformUy  with  the  above  prindplee. 
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CLARKSVILLE.    JANUARY  TERM,  1814. 
PEA  r.  MARY  WAGGONER  AND  OTHERS. 

A  personal  Tepresentative  who  pays  debts  of  the  estate  stands  in  the  place  of  the  creditora, 
and  may  resort  for  satisfaction  to  that  property  which  they  would  have  resorted  to.  [See 
8.  c,  ante,  1,  and  cases  there  cited.] 

And,  on  demurrer,  a  genets  statement  in  the  bill  of  the  payment  of  debts  will  be  sufficient 
without  spedfying  them. 

This  was  a  bOl  in  eqaity  stating  the  death  of  Tate  several  years  ago,  in- 
testate. That  administration  of  his  estate  was  committed  to  the  plaintiff 
by  the  proper  conrt  in  North  Carolina,  where,  the  intestate  resided  at  the 
time  of  his  death ;  stating,  also,  payments  of  debts  justly  dae  from  him,  the 
intestate,  to  an  amount  exceeding  that  of  his  personal  estate,  and  a  sale  of 
all  his  lands  in  Norih  Carolina  to  satisfy  creditors.  And  that  no  estate  of 
his  was  left,  except  some  lands  in  this  State,  which  the  complainant  prayed 
might  be  sold  for  the  satisfaction  of  debts  which  he  had  paid,  as  aforesaid, 
above  the  amount  of  the  personal  assets.  The  defendants  demurred  to 
this  bill.  And  upon  argument  before  the  Court  they  insisted  that  the  com- 
plainant had  not  paid  at  their  request,  and  therefore  could  not  have  any  de- 
mand against  them.  He  could  not  have  been  compelled,  said  they,  beyond 
his  assets :  and  his  voluntary  payments,  to  a  greater  amount,  ought  not  to 
turn  him  into  a  creditor  against  the  real  estate  of  the  deceased.  And 
if  he  had  any  demand  he  might  as  well  proceed  at  law  as  in  this  court. 

[243]  Per  Curiam.  Overton  and  White,  JJ.  —  Had  not  the  com- 
plainant paid  these  surplus  debts,  the  defendants  would  now  be  liable  for 
them.  And  there  is  no  injustice  in  saying,  he  shall  stand  in  the  place  of 
the  creditors,  and  resort  to  that  property  for  satisfaction  which  they  would 
have  resorted  to ;  and,  being  debts  justly  due  from  the  intestate,  his  lands 
were  liable  to  the  satisfaction  of  them.  He  need  not  have  stated  the  debts 
more  particularly ;  for,  should  the  answer  deny  them,  he  will  be  called 
upon  to  state  and  prove  them,  severally,  to  the  satis&ction  of  the  Court 

Demurrer  overruled,  and  the  defendants  called  to  answer. 


Clarksville.   January  Term,  1814. 
JOHNSON  V.  PRYOR. 

If  a  vendor  when  he  sold  the  land  knew  of  a  fact  which  rendered  the  title  invalid,  and  con- 
cealed that  fact,  the  sale  is  void,  at  the  instance  of  the  vendee.  [Ace.  White  v.  Floia,  8 
Tenn.  426,  and  cases  there  cited.] 

Thus,  if  he  derived  title  through  a  sheriff's  snle  at  which  he  and  the  sheriff  were  paitoen, 
and  conceals  the  fiu^,  the  sale  will  be  declared  void.  [See  Code,  864,  bringing  forward  Act 
of  1806,  81,  and  making  a  purchase  by  a  sheriff  at  his  own  sale  absolutely  void.] 
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This  was  a  bill  in  eqnitj,  which  stated  that  Downs  had  a  tract  of  land 
in  Stuart  county  which  Jackson  wished  to  purchase;  and,  applying  to 
Downs,  found  that  he  had  given  a  deed  for  it  to  Jones  to  indemnify  him 
against  the  payment  of  $160,  which  he  had  been  surety  for  in  a  bond  to 
Haggard.  Jackson  agreed  with  Downs  to  give  bond  for  the  purchase- 
money  to  Johnson,  who  should  receive  $160  to  be  paid  to  Haggard,  the 
rest  for  Downs,  and  Downs  gave  a  bond  for  title  to  Jackson.  A  judgment 
had  been  rendered  against  Downs,  at  the  instance  of  Johnson  and  wife, 
which  was  then  enjoined ;  but  the  injunction  was  afterwards  dissolved,  and 
execution  issued,  and  the  sheriff  sold  these  lands,  more  than  a  year  after 
the  judgment,  unless  the  time  when  the  injunction  depended  should  be 
[244]  discounted.  After  this  Denson,  the  sheriflT,  and  Pryor,  who  was 
the  purchaser  at  the  execution  sale  for  $39,  went  together  to  the  house  of 
Jackson,  who  then  lived  in  Davidson  county,  sixty  miles  from  the  place 
where  they  resided  in  Stuart  county,  and  Pryor  offered  to  sell  the  land  to 
him,  stating  that  his  title  must  undoubtedly  be  good,  referring  to  Denson 
for  a  confirmation  of  his  statement,  who  confirmed  the  same  accordingly. 
Denson  also  drew  the  assignment  on  the  bond,  which  Jackson  gave  to 
Jones,  Pryor  having  paid  for  it  $160  to  Jones,  and  obtained  an  assignment 
the  day  before  the  sale.  Pryor  sued  Jackson  on  this  bond,  and  a  compro- 
mise was  talked  of.  And  some  of  the  witnesses  swore  that  Pryor  agreed 
to  give  a  bond  for  title  with  warranty.  That  a  day  was  appointed  to  make 
it,  the  parties  met,  and  Jackson  gave  his  bond  for  $1100  and  paid  $100, 
and  took  in  a  receipt,  which  Denson  had  given  to  Pryor,  certifying  that  he 
had  purchased  and  paid  for  the  land  at  that  sale.  Upon  this  latter  bond,  a 
suit  was  commenced  by  Pryor ;  and  he  obtained  a  negro  fellow  from  Johnson 
and  a  bill  of  sale  was  given  attested  by  Denson.  Afterwards,  at  another 
time,  a  writing  was  obtained  from  Johnson,  with  his  signature  thereto,  stat- 
ing that  he  was  only  to  have  the  sheriff's  certificate,^  and  not  a  deed  with 
warranty.  This  was  in  the  handwriting  of  Denson.  And  one  witness 
swore  that  Pryor  told  him  Denson  was  in  partnership  with  him  in  the  sale 
of  the  lands;  and  that  his  money  paid  for  the  purchase.  The  counsel 
on  both  sides  argued  lengthily  in  favor  of  their  respective  clients  for  two 
days. 

Per  Curiam,  Overton  and  White,  JJ.  —  If  Pryor,  when  he  sold 
the  land  to  Johnson,  knew  [245]  of  a  fact  which  rendered  his  title  invalid, 
and  yet  concealed  that  fact  from  Johnson,  the  sale  is  void.  For  equity 
requires  of  him  a  full  disclosure  of  every  thing  prejudicial  to  the  titfe 
which  he  knows  of.  And  if  it  be  true  that  Denson  the  sheriff,  and  Pryor, 
were  in  partnership  in  this  sale,  that  rendered  the  title  absolutely  void  by 
the  Act  of  1805,  c.  31.  And  indeed  it  would  be  void  by  the  rules  of  the 
common  law  without  the  aid  of  that  statute.  Now  is  it  a  fact  that  they 
were  in  partnership,  and  did  conceal  that  fact  when  Pryor  sold  to  John- 
son?   There  is  but  one  witness  who  deposes  to  it;  but  his  testimony  is 
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confirmed  by  strong  ciroamstanoes.  The  assignment  on  the  bond,  the  day 
before  the  sale,  is  in  the  handwriting  of  Denson.  He  went  sixty  miles 
with  Pryor  to  assist  in  the  sale  to  Jackson.  He  attested  the  bill  of  sale 
for  the  negro.  He  drew  the  written  acknowledgment,  which  Jackson 
signed,  stating  the  effect  of  the  bargain.  He  did  not  take  all  this  pains  for 
nothing.  He  was  interested.  And  as  the  witness  says :  and  as  to  the  con- 
cealment there  is  no  doubt,  for  they  both  stated  to  Jackson  thai  the  title 
which  Pryor  had  was  an  undoubted  title.  It  is  of  no  consequence  whether 
he  agreed  to  give  a  warranty  deed  to  Jackson  or  not  The  oontraci  is 
void  because  of  this  concealment  and  misrepresentation. 

As  to  the  bond  given  to  Jones,  and  assigned  to  Pryor  after  it  became 
payable,  it  is  no  better  in  the  hands  of  Pryor  thMi  in  the  hands  of  Jones. 
He  could  not  have  recovered  upon  it,  because  given  for  a  consideration 
which  failed.  For  the  lands  sold  by  Downs  were  incumbered  with  a  judg- 
ment which  afterwards  caused  them  to  be  sold  by  a  second  sale  made  on 
the  judgment  of  Johnston  and  wife,  at  which  Vance  purchased  and  has 
recovered  the  lands. 

The  injunction  issued  against  the  judgment  upon  the  bond  for  $1100, 
must  be  made  perpetual.  The  bill  of  sale  must  be  given  up  to  be  can- 
celled. The  [246]  $100  paid  when  the  bond  for  $1100  was  executed 
must  be  repaid,  and  also  the  $105  paid  in  part  of  the  bond.  And  Pryor 
must  be  enjoined  from  proceeding  upon  the  bond  assigned  to  him  by  Jones 
against  Johnson  in  any  way  whatever ;  though  he  is  left  al  liberty  to  pro- 
ceed upon  the  assignment  against  Jones  if  he  think  proper. 


Olarkaville.   January  Term,  1814, 

M'CARROL'S  LESSEE  v.  WEEKS* 

18.  C,  2  Tenn.  216.] 

In  support  of  a  jadgment  of  a  court  of  competent  jurisdiction,  all  directoiy  requisites  of  tlie 
law  are  presumed  to  have  been  complied  with,  and  this  presumption  attaches  as  well  to 
the  judgments  of  inferior  or  limited  courts,  as  those  proceeding  according  to  the  coane  of 
the  common  law;  the  difference  being  that,  in  the  latter,awant  of  jurisdiction  is  never 
presumed,  while,  in  a  court  of  limited  powers,  the  reverse  of  this  proposition  holds. 

The  general  principle  is,  that  the  record  should  show  all  facts  necessaiy  to  give  juriadiction, 
but  not  the  evidence  which  enabled  the  Court  to  act;  and  when  jurisdiction  appears,  tiie 
law  presomes  the  manner  of  exercising  that  jurisdiction  to  be  coirect,  and  that  all  previoas 
requisites  and  fkcts,  required  by  law  to  be  shown  to  enable  them  to  act,  appeared,  unless 
the  record  show  the  contraiy,  or  unless  the  preliminaiy  steps  were  required  to  be  reeoided. 
[Ace.  Francis  v.  Washburn,  6  Hay.  296;  Anderson  9.  Patton,  1  Hum.  875;  Atkins  v.  Mar- 
phey,  0  T.  205 ;  Hamilton  v.  Burum,  8  T.  859,  all  dting  this  case.] 

The  phrase  **  law  of  the  land,"  in  the  Conetitation,  communicates  the  idea  of  such  piooeedinp 
of  the  courts  as  had  been  customaiy  beibre  the  Constitution;  and,  as  a  sununaiy  mode  of 
levying  taxes  on  lands  had  beeu'in  existence  previous  to,  and  at  the  time  of  the  fonnation 
of  the  Constitution,  it  was  not  the  intention  of  that  instrument  to  inhibit  anch  snmmaiy 
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proceedings.  [Fields  v.  State,  M.  &  T.  274,  citing  this  case;  Trigalty  «.  M.  &;  A.  of  Mem- 
phis, 6  Cold.  882;  9  H.  60;  Sevier  o.  Justices,  Peck,  884.] 

Agreeably  to  the  practice  and  necessities  of  all  governments,  the  proceedings  to  enforce  payment 
of  taxes  most  be  snmmaiy,  and  tn  rem,  and  are  analogous  to  snch  proceedings  under  the 
law  of  nations,  where  all  persons  are  presumed  to  be  parties.  [Ace  Hamilton  v.  Barum, 
8  Y.  859,  citing  this  case.] 

The  ground  of  jurisdiction  in  the  County  Court  in  the  matter  of  taxes,  is  afforded  by  the 
existence  of  two  facts,  first,  that  the  property  taxed  is  situated  within  the  county,  and, 
secondly,  that  its  owner  is  delinquent  in  discharging  the  taxes  on  it  according  to  law. 
[Ace.  Cnmpbell  v.  Mclver,  4  Hay.  62,  and  Anderson  o.  Patton,  1  Hum.  876,  oiting  this 
case.    And  see  Williams  v.  Harris,  4  Sn.  882;  10  Y.  284;  4  Y.  807;  6  Cold.  400.] 

^  Error.  —  The  facts  of  this  case  and  the  errors  assigned  are  stated 
fully  in  the  opinion  of  the  Court. 

Counsel  for  the  Defendant  in  Ekbob.  —  This  action  of  ejectment 
came  on  to  be  tried  in  the  Circuit  Court  in  the  county  of  lliontgomery  in 
August  term  last.  Upon  that  trial,  the  plaintiff  offered  in  evidence  three 
deeds  purporting  that  the  land  in  question  was  conveyed  to  the  plaintiff  by 
the  sheriff,  who  had  sold  the  same  for  taxes  by  virtue  of  an  execution  which 
issued  from  the  County  Court  of  Idontgomery  commanding  him  to  sell  the 
lands  in  question.  He  produced  also  a  record  showing  the  judgment  of 
the  County  Court  ordering  said  lands,  with  others  reported  by  the  sheriff, 
to  be  sold.  The  Circuit  Court  refused  to  receive  said  deeds  in  evidence. 
A  bill  of  exceptions  was  filed  to  the  opinion  of  the  Circuit  Court  in  this 
respect.  Errors  have  been  assigned,  and  upon  that  assignment  the  ques- 
tion before  this  court  now  is,  whether  the  said  deeds  ought  to  have  been 
received.  And  we  now  beg  leave  to  submit  to  your  honors  that  the  County 
Court  actecTby  virtue  of  a  special  [247]  power  delegated  to  them  by  the 
Acts  of  Assembly  of  1797,  c  2 ;  1798,  c.  9 ;  1799,  cc.  4,  16 ;  1801,  c.  8  ; 
1803,  c.  2,  §§  12,  18,  and,  like  all  special  jurisdictions,  should  state  in  their 
proceedings  all  those  circumstances  upon  which  their  jurisdiction  is  founded. 
It  should  appear,  for  instance,  that  the  County  Court  held  next  after  the 
first  day  of  January  appointed  a  justice  of  the  peace  to  take  the  list  of 
taxable  property  within  the  district,  and  that  he  advertised  the  same,  at  six 
of  the  most  public  places  in  his  district,  fifteen  days  at  least  previous  to  the 
time  appointed  to  take  such  lists.  1797,  c.  2,  §  3.  That  the  sheriff,  after 
receiving  the  list  of  taxable  property  from  the  clerk,  had  appointed  the 
day  and  place,  in  the  captain's  district,  when  and  where  he  would  attend 
for  the  purpose  of  receiving  taxes ;  and  that  he  had  advertised  the  same 
fifteen  days  at  least  at  six  of  the  most  public  places  in  the  district,  and  that 
aftier  the  lapse  of  twenty  days  he  had  endeavored  to  distrain,  and  could 
find  no  personal  property  upon  which  he  could  distrain,  for  the  taxes.  And 
it  should  appear  that  he  had  made  a  report  to  the  Court  of  this  fact.  None 
of  these  requisites  appear  upon  this  record.  The  sheriff  reported  certain 
persons  who  had  not  given  in  their  lands  for  taxation,  and  the  Court  gave 
judgment  for  a  double  tax,  and  ordered  the  lands  to  be  sold.  The  words 
here  used  were  not  the  proper  words  for  a  judgment.     ^  It  is  ordered,  ad- 
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judged,  and  decreed  that  said  lands  be  sold,"  &c.  It  does  not  appear 
whether  such  publication,  in  the  Gazette,  which  was  to  precede  the  judg- 
ment by  the  Act  of  1803,  c.  2,  §  14,  was  ever  made  or  not.  By  the  sec- 
tion last  mentioned,  execution  is  to  issue  as  in  other  cases ;  that  is,  as  we 
understand  it,  against  the  goods  and  chattels,  lands  and  tenements,  of  the 
defendant.  But  that  execution  which  did  issue  was  against  the  lands  only 
which  were  reported ;  and  thereby  the  sheriff  was  obliged  to  sell  lands, 
although  there  might  be  personal  property  sufficient. 

[248]  The  Counsel,  e  contra,  —  If  the  Court  had  no  jurisdiction,  then 
the  judgment  was  Toid,  and  the  objection  now  made  may  be  urged  with 
propriety.  But  if  the  Court  had  jurisdiction,  and  only  erred  in  the  exer- 
cise of  it,  then  the  judgment  was  only  erroneous,  and  a  sale  made  by 
execution  under  it  was  equally  valid  as  by  one  under  the  most  correct 
judgment  Bull.  N.  P.  66,  83 ;  2  Ba.  Ab.  Error,  M.  S.  3;  8  Rep.  19, 
143.  The  authority  committed  to  the  County  Court,  by  the  acts  of  assem- 
bly which  the  counsel  on  the  other  side  have  referred  to,  is  not  like  an 
authority  committed  to  commissioners.  The  Court  is  to  act  as  it  does  in 
other  matters  added  to  their  jurisdiction  from  time  to  time  by  other  acts 
of  assembly.  They  need  not  set  forth  the  circumstances  in  which  they 
act  to  show  their  jurisdiction  as  in  the  special  cases  alluded  to  by  the 
counsel  on  the  other  side.  1  Term  Rep.  426;  Salk.  273;  10  Rep.  76 
Cro.  C.  395 ;  1  Vent.  220 ;  2  Levinz,  131 ;  Cro.  C.  355 ;  5  Rep.  100 
11  Rep.  62,  64;  1  Cro.  309  ;  1  Jones,  171 ;  2  Wils.  384;  2  Str.  509,  994 
Hard.  478,  480;  1  Vent  273;  Carth.  346;  21  R.  Rep.  1142;  Salk.  703 
1  Wils.  153 ;  2  Wils.  205,  384;  4  Com.  Dig.  491 ;  5  Rep.  99. 

Their  jurisdiction  upon  this  subject  is  known  by  the  same  means  as 
their  jurisdiction  is  in  case  of  attachments ;  prison-bound  bonds ;  motions 
against  sheriffs  and  constables,  who  have  received  moneys  on  executions ; 
sureties  who  have  paid  the  debts  of  their  principals,  and  the  like.  Their 
jurisdiction  is  known  by  the  general  law,  which  has  created  it  and  added 
to  it  at  different  times.  And  contemporaneous  exposition  proves  the  posi- 
tion we  contend  for.  For  it  is  known  to  all  of  us  that  no  county  court 
in  this  State  have  ever  stated  on  the  record  where  they  have  given  judg- 
ment for  the  sale  of  lands  for  taxes,  all  those  circumstances  which  are  now 
required  by  ihe  opposite  [249]  counsel  to  appear  in  such  record.  If  such 
circumstances  must  by  law  be  stated,  then  not  one  good  judgment  has  ever 
been  rendered,  nor  one  valid  sale  has  ever  been  made  in  this  State.  Is  it 
possible  that  the  whole  people  of  Tennessee  could  be  so  mistaken  with 
respect  to  the  meaning  of  the  laws  passed  by  their  legislature  ?  We  must 
either  suppose  this,  or  not  accede  to  the  argument  of  the  counsel  on  the 
other  side.  We  do  not  doubt,  indeed,  that  all  the  circumstances  mentioned 
by  the  counsel  on  the  other  side  ought  to  precede  the  judgment  of  the 
County  Court  But  on  the  other  hand  we  are  to  presume,  in  favor  of  the 
judgment  that  the  Court  were  satisfied,  before  giving  judgment,  that  all 
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these  requisites  had  been  complied  with  on  the  part  of  the  government. 
Semper  presumitur  pro  sententia  is  an  useful  maxim  of  the  common  law 
(1  Burrow,  629;  Bull.  N.  P.  173;  1  Wash.  159;  1  Hay.  414;  1  Stra. 
631 ;  2  L.  R.  1405  ;  Lutw.  1549 ;  3  Rep.  58 ;  1  Mod.  117 ;  1  Vent.  257 ; 
2  Alk.  44;  Str.  526;  (3owp.  704;  2  Burr.  1069;  3  Keble,  310,  311;  2 
Str.  1129 ;  Cro.  C.  151, 171, 186,  282 ;  Plow.  441),  and  may  be  resorted 
to  on  this  occasion  with  peculiar  propriety. 

Per  Curiam.  —  Overton  and  White,  JJ.  —  Thb  was  an  action  of 
ejectment  in  the  Circuit  Court  of  Montgomery,  on  the  trial  of  which  it 
appeared  that  John  Garrel  had  a  grant  for  440  acres  of  land  situated  in 
that  county,  which  was  dated  on  the  15th  of  September,  1787. 

Heydon  Wells,  a  justice  of  the  peace  for  that  county,  reported  to  its 
court  at  July  sessions,  1801,  a  list  of  taxable  property  in  the  county  of 
Montgomery,  not  listed  for  the  year  1799,  nor  the  taxes  paid  thereon. 
[250]  The  names  of  a  number  of  persons  with  their  lands  are  specified, 
among  which  is  a  tract  of  John  Garrel,  thus  described :  *^  John  Garrel, 
440  acres  near  Donalson's  Creek."  At  the  same  court,  it  was  ordered  by 
the  Court  that  the  clerk  should  make  out  a  report  of  those  lands  agreeably 
to  the  fourteenth  section  of  the  Act  of  1797,  c  1.  At  January  term,  1802, 
of  the  County  Court,  it  was  adjudged  and  ordered  that  the  tracts  of  land 
entered  in  the  names  of  the  following  persons,  specifying  their  names, 
among  which  was  '^  John  Garrell,  440  acres,  $4,"  should  be  subject  to  the 
taxeii  thereon  with  the  costs.  Upon  this  judgment,  an  execution  issued 
against  the  lands  of  John  Garrell,  returnable  to  April  sessions  of  that 
court  The  sheriff  indorsed  that  he  had  levied  on  ninety-three  acres,  but 
not  sold,  because  he  had  not  obtained  the  new  law  which  required  it  to  be 
advertised  in  the  Gazette.  From  April  sessions,  an  execution  issued 
against  the  lands  of  John  Garrell  for  the  amount  of  the  tax  and  costs, 
returnable  to  July  sessions,  upon  which  was  indorsed  the  sheriff's  return 
that  he  had  sold  it  for  twenty-one  mills  an  acre,  making  thereby  the  amount 
of  the  tax  and  costs.  At  the  County  Court  in  April,  1807,  the  sheriff  of 
the  county  returned  a  list  of  lands  that  had  not  been  given  in  for  taxes  for 
the  year  1806,  among  which  was  one  in  the  name  of  John  Grarrell  for  347 
acres,  upon  which'  it  was  ordered  by  the  Court  that  the  derk  make  a  cer- 
tificate of  the  same,  together  with  the  amount  of  taxes  and  charges  due 
severally  thereon,  and  cause  the  same  to  be  published  agreeably  to  the  act 
of  the  General  Assembly,  giving  notice  that  the  tracts  of  land,  or  so  much 
of  them  respectively,  will  be  sold  as  the  law  directs. 

At  October  term,  1807,  it  was  ordered,  adjudged,  and  directed  by  the 
Court  that  these  lands  be  subject  to  the  payment  of  the  public  taxes  and 
costs  thereon,  and  Of  the  county  tax  for  the  year  1806,  agreeably  to  law, 
and  that  execution  issue  accordingly.  Upon  [251]  this  judgment  execu- 
tion issued  against  the  lands  of  John  Garrell,  returnable  to  January  ses- 
sions, 1808,  on  which  the  sheriff  made  retun^  in  the  usual  form ;  viz., 
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Oaiae  fo  hand  same  day  levied,  and  sold  the  8th  day  of  Jannarj,  1808,  to 
John  M'Carrol,  for  $7*26,  he  being  the  highest  bidder,  for  which  he  ia 
entitled  to  my  deed  for  three  handred  and  forty-five  acres  of  said  land,  li 
tot  redeemed  according  to  law.    Taxes  and  costs,  $7.26. 

(Signed)  JoBK  Cocke,  Skeriffi 

At  April  term  of  the  court,  the  sheriff  and  coUector  reported  320  acres 
d  land,  in  the  name  of  John  Garrell,  dae  for  the  taxes  of  the  year  1805 ; 
tipon  which  the  usnal  proceedings  took  place,  and  execution  issued  against 
the  lands  of  John  Garrell,  returnable  to  July,  1807.  The  sheriff  retanied 
on  that  execution  that  he  had  levied  on  Garrell's  land,  and  on  the  6th  of 
October,  1807,  sold  the  same  to  John  M'Carrol  for  $7.43,  for  which 
M'Carrol  was  entitled  to  his  deed  for  347  acres  of  land  if  not  redeemed 
according  to  law.  (Signed)  John  Cocke,  Sheriff^  Mi  O. 

Tax  and  costs  $7.43.  On  the  30th  of  July,  1811,  Cocke,  the  sheriff, 
made  two  separate  deeds  to  M'Carrol,  —  one  ibr  ninety-three  acres,  sold  for 
the  taxes  of  the  year  1799 ;  the  other  for  347  acres,  sold  for  the  taxes  of 
the  year  1805. 

On  the  trial  of  the  ejectment,  after  giving  the  judgment  of  the  Comity 
Court  for  taxes  in  evidence,  the  lessor  of  the  plaintiff  offered  these  two 
deeds  in  evidence,  but  they  were  exdnded  from  going  to  the  jury  by  the 
opinion  of  the  Circuit  Court  To  this  opinion  exception  was  taken,  and 
the  question  now  is  with  [252]  this  court  whether  that  opinion  is  correct. 

In  the  course  of  the  discussion,  the  Acts  of  1797,  c.  2,  and  1803,  c.  2, 
have  been  referred  to.  These  acts  impose  certain  taxes  on  all  lands,  and 
make  it  the  duty  of  owners  and  agents  to  render  lists  of  taxable  property, 
including  lands,  in  the  manner  and  at  the  time  expressed  in  them.  In  case 
they  fail  to  do  so,  they  are  subject  to  pay  double  tax,  and  liable  to  a  fine^ 
It  is  also  made  the  duty  of  the  returning  justice  of  the  peace  to  report 
such  lands  as  may  not  have  been  given  in  or  listed  by  owners  or  agents ; 
and  the  better  to  secure  the  revenue,  in  case  any  lands  should  escape  the 
notice  of  the  justice,  it  is  made  the  duty  of  the  isheriff  to  report  such  lands 
on  which  no  personal  property  can  be  found  to  levy,  and  which  have  not 
been  given  in  nor  reported  by  the  justice.  Other  preliminary  steps  are 
required,  such  as  that  the  returning  justice  shall  advertise  the  time  and 
place  for  his  receiving  lists,  &c.  The  grounds  taken  by  the  defendant  in 
the  Circuit  Court  were,  that  the  proceedings  of  the  County  Court  were 
those  of  a  limited  and  summary  jurisdiction,  and  consequently  that  any 
thing  that  the  acts  of  assembly  required  to  be  done  should  appear  on  the 
record,  otherwise  the  judgments  and  all  subsequent  proceedings  were 
absolutely  void,  for  which  Cro.  EHz.  270,  278,  Cro.  J.  246,  and  Jacob's 
Law  Dictionary,  title  Void  and  Voidable,  were  relied  on ;  and  consequently 
the  court  below  acted  correctly  in  excluding  the  sheriff's  deed. 
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On  the  part  of  the  plaintifP  in  error,  this  argument  was  met  by  the 
inferences  dedudble  as  was  contended  from  Boll.  N.  P.  66,  83, 173 ;  1 
Hay.  24 ;  2  Bac  Ab.  500 ;  Tenn.  348,  467 ;  2  Hay.  80 ;  2  Bac.  Ab.  450. 
The  Court  understands  the  general  principle  to  be  that  the  record  should 
show  all  facts  required  by  law  to  give  jurisdiction  to  the  Connty  Court 

It  is  not  necessary  that  the  record  should  show  the  OTidence  which 
enabled  the  court  to  act 

[253]  Being  intrusted  by  law  to  judge  of  that,  this  court  is  bound  to 
presume  that  they  had  the  necessary  evidence  before  them,  before  passing 
judgment  The  superior  tribunal  should  be  strict  and  careful  to  see  that 
inferior  tribunals  possess  jurisdiction  of  the  subject-matter ;  but  as  to  the 
manner  of  exerdsing  that  jurisdiction,  when  these  judgments  are  brought 
(collaterally  into  view,  the  law  presumes  them  to  be  correct,  and  that  all 
previous  requisites  and  fiicts,  required  by  law  to  be  shown  to  enable  them 
to  act,  appeared,  unless  the  contrary  appear  from  the  record,  or  unless 
those  preliminary  steps  were  not  in  paii  or  required  to  be  recorded.  As  a 
further  reason  that  the  record  should  show  all  that  the  law  required  to  be 
done  previous  to  judgment,  it  is  insisted  that  these  proceedings  under  the 
tax  laws  are  summary,  ex  parte^  and  in  derogation  of  the  principles  of 
the  common  law ;  in  support  of  this  position  it  is  urged  that  the  Constitu- 
tion provides  that  no  man  shall  be  deprived  of  liberty  or  property  but  by 
the  judgment  of  his  peers  or  the  law  of  the  land.  It  is  certainly  true 
that  they  have  the  character  of  summary  proceedings,  and  it  is  equally 
true  that  they  must  of  necessity  be  so ;  for  if  the  government  were  neces- 
sitated to  take  the  cautious  and  tedious  steps  of  the  common  law,  in  giving 
personal  notice,  making  up  regular  pleadings,  and  having  a  trial  by  jury, 
it  would  cease  to  exist  Want  of  money  to  carry  on  its  necessary  opera- 
tions, loss  of  credit,  and  a  total  extinction  of  national  faith,  —  the  basis  of 
all  regular  governments, -^  must  be  the  inevitable  consequence.  The 
nicety  insisted  on  by  the  defendant's  counsel,  in  relation  to  the  proceedings 
of  the  County  Court,  would,  in  a  considerable  degree,  produce  'the  same 
effect  Many  things  must  appear  to  tiie  county  courts  agreeably  to  law 
before  they  render  judgment  against  lands.  It  must  be  shown  that  the 
justice  appointed  to  take  tax  lists  has  done  his  duty  in  advertising  for 
owners  and  [254]  agents  to  meet  and  give  lists,  that  proper  periods  have 
elapsed,,  that  there  is  no  personal  property  from  which  the  taxes  can  be 
made,  &c  Few  county  courts  are  acquainted  with  the  forms  of  business, 
and  none  that  thought  it  necessary  that  their  record,  should  exhibit  this 
particularity. 

Nor  is  it  probable  that  they  would  if  they  believed  it  was  necessary ;  it 
would  soon  be  understood  that  these  defects  would  invalidate  all  sales,  and 
consequently  but  few  could  be  found  to  purchase ;  the  public  revenue,  so 
essential  to  the  existence  of  society,  would  be  greatly  impaired,  and  the 
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owner  much  injured  by  his  property  selling  for  little  or  nothing.    The 
Court,  however,  do  not  consider  these  proceedings  as  ex  parte. 

Agreeably  to  the  practice  and  necessities  of  governments,  where  taxes 
are  imposed  on  property,  the  proceedings  to  enforce  payment  must  be  in 
rem,  and  are  analogous  to  such  proceedings  under  the  law  of  nations, 
where  all  persons  are  presumed  to  be  parties. 

Many  of  the  lands  of  our  country  are  owned  by  persons  abroad,  on 
whom  personal  notice  could  not  be  served,  and  if  it  was  requisite  to  serve 
notice  on  each  resident,  the  public  revenue  would  be  swallowed  up  by  the 
expense  attending  its  collection. 

No  government  of  which  we  have  any  knowledge  has  adopted  this 
method  of  proceeding. 

The  law  requires  that  every  individual  owning  lands  within  the  State 
should  pay  the  taxes  on  it ;  every  proprietor  is  presumed  to  know  the  law, 
and  that'  he  should  pay  without  demand  or  personal  notice.  In  fiscal 
arrangements,  the  promulgation  of  the  law  is  equivalent  to  the  corumon- 
law  idea  of  notice.  Persons  owning  taxable  property  are  bound  to  pay  the 
taxes,  though  the  directory  provisions  of  the  law  may  not  have  beeu  com- 
plied with  by  the  officers  intrusted  with  the  execution. 

The  ground  of  jurisdiction  is  afforded  to  the  [255]  County  Court  by  the 
existence  of  two  facts :  first,  that  the  property  taxed  is  situated  within  the 
county;  secondly,  that  its  owner  is  delinquent  in  discharging  the  taxes 
charged  on  it  agreeably  to  law.  When  the  Court  see  these  two  facts 
spread  on  the  record,  it  is  all  that  is  necessary  for  them  to  see  with  a  view 
to  the  legality  of  a  judgment  for  taxes. 

In  support  of  a  judgment  of  a  court  of  competent  jurisdiction,  all  direc- 
tory requisites  of  the  law  are  presumed  to  have  been  complied  with.  And 
this  presumption  attaches,  as  well  to  the  judgments  of  inferior  or  limited 
courts  as  those  proceeding  according  to  the  course  of  the  common  law.  In 
the  latter,  a  want  of  jurisdiction  is  never  presumed. 

In  a  court  of  limited  powers,  the  reverse  of  this  provision  holds ;  and  in 
the  proceedings  of  all  courts  where  jurisdiction  of  the  subject-matter  exists, 
and  appears  expressly  or  by  presumption,  the  law  presumes  that  the  exer- 
cise of  that  jurisdiction  was  regular. 

A  summary  mode  of  levying  taxes  on  lands  had  been  in  existence  previ- 
ous to,  and  at  the  time  of,  the  formation  of  the  Constitution. 

It  was  manifestly  the  intention  of  the  convention  that  summary  proceed- 
ings, such  as  the  people  had  been  accustomed  to,  should  not  be  inhibited. 
The  expression  used  in  the  Constitution,  "  law  of  the  land,"  communicatee 
the  idea  of  such  proceeding  of  the  courts  as  had  been  customary,  or  should 
thereafter  be  provided  conformable  to  the  spirit  of  those  habits,  and  of  the 
common  law.  See  2  Hay.  142,  320-322.  The  Constitution  has  no 
efiect  on  these  proceedings.  The  first  and  vital  principle  of  all  regular 
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governments  is  a  revenae  to  support  its  operation  and  existence.  Without 
it  the  government  must  soon  perish.  All  governments,  to  raise  this 
revenue,  laj  taxes  on  property,  and  their  proceedings  necessarilj  must  be 
summary  and  in  rem  as  to  that  Acts^made  for  [256]  the  attainment  of 
these  essential  objects  of  the  State  must  receive  such  construction  as  will 
effectuate  the  intention  of  the  legblature,  where  it  is  not  opposed  by  the 
provisions  of  the  Constitution,  or  restricted  in  the  effect  by  legal  principles 
applicable  to  the  proceedings  necessary  to  carry  into  effect  that  intention. 

The  Court  is  of  opinion  that  the  provisions  of  these  acts  are  neither 
prohibited  by  the  Constitution,  nor  restricted  by  legal  presumption.  See 
2  Johns.  378,  913;  Mass.  379;  Camp.  217;  Hardin,  372;  2  Hay.  135; 
Add.  186 ;  1  Caines,  594 ;  4  Johns.  292 ;  2  Binn.  209  ;  3  Caines,  141, 152, 
162 ;  1  Bay,  356,  357  ;  2  Bay,  105 ;  Day,  170,  310 ;  N.  312 ;  Bull.  N.  P. 
245 ;  2  Gould,  ed.  Esp.  N.  P.  468,  &c. 

The  judgment  of  the  Circuit  Court  must  be  reversed,  and  the  sheriff's 
deed  given  in  evidence  in  support  of  the  claim  of  the  lessor  of  the  plaintiff. 
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NASHVILLE,  AUGUST  TERM,  1816. 
THE  STATE  v.  SBLA.WLEY. 

An  indictment  for  forging  ft  writing  it  fiitaUy  defective  which  describes  it  by  raying  ''par- 
porting  to  be  signed  by  the  president  and  directors,**  and  setting  out  the  forged  writing 
verbatim,  upon  the  face  of  which  it  does  not  appear  to  have  been  by  order  of  the  president 
and  directors.  [See  Fogg  v.  State,  9  T.  892, 894,  where  this  case  is  cited,  and  said  to  be 
a  case  of  &tal  repugnance  between  the  description  and  the  instrument  as  set  out.  And  see 
Croxdale  v,  SUte,  1  Head,  189.] 

Per  Ouriam.  Overton  and  White,  JJ.  —  We  have  looked  into  the 
authorities  upon  the  point  argued  before  us,  and  they  satisfy  us  that  an 
indictment  for  forging  a  writing,  describing  the  same  by  saying  purport* 
ing  to  be  signed  by  the  president  and  directors,  and  setting  out  the  forged 
writing  verbatim,  upon  the  face  of  which  it  does  not  appear  to  have  been  by 
order  of  the  president  and  directors,  is  a  fatal  defect.  Therefore  the 
prisoner  must  be  discharged  from  this  judgment,  and  we  cannot  order  him 
to  be  retained  in  custody  to  be  tried  again,  because  we  have  no  original 
jurisdiction.  As  to  the  point  whether  under  our  Constitution  he  can  be 
tried  again,  we  do  [257]  not  say  any  thing  at  this  time,  it  not  being 
necessary. 

Judgment  accordingly,  that  he  he  discharged  from  this  judgment. 

NoTB.  —  There  must  be  some  error  either  in  the  date  of  this  decision,  or  the  name 
of  the  judges  who  made  it;  for  Whyte  succeeded  Overton,  and  White  resigned,  81st 
December,  1814.  The  date  ought,  probably,  to  be  1814,  and  the  judge  was  White  aa 
printed,  instead  of  Whyte  as  giren  in  the  original.  —  £d. 
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CLARKSVILLE.    JULY  TERM,  1816. 

SUPBEMB  COUBT. 

THOMPSON  t;.  GAEEISON- 

If  the  locative  call  become  notorioos  bj  the  name  given  it  in  the  entry,  before  the  inception 
of  the  conflicting  claim,  though  not  so  at  the  date  of  the  entr^',  it  is  sufficient.  [Ace.  Cooke, 
140,  282;  1 T.  262,  267, 271,  when  thia  eaae  ia  eited.] 

Per  Owriam,  Boake  and  Whttb,  JJ.  —  This  verdict  does  not  in 
precise  terms  state  where  Hill's  entry  is.  But  it  may  be  fairly  imputed 
from  what  is  stated  that  the  north-east  corner  thereof  is  due  north  from 
the  point  where  Garrison's  survey  began.  And  then  it  follows  that  Gar- 
rison's entry  and  survey  are  both  for  the  same  land,  and  that  the  bounds 
thereof  include  the  greater  part  of  the  lands  of  Thompson^  the  caveator. 
And  we  think  we  are  at  liberty  to  make  this  implication. 

Secondly,  this  north«east  comer  is  found  to  have  been  notoriously  called 
Christmas's  corner  before  Thompson's  entries  were  made ;  though  it  was 
not  so  called  when  Grarrison's  entry  was  made.  That  called  for  Christmas's 
north-east  comer,  and  a  point  eighty  poles  south  thereof  for  a  beginning. 

We  are  of  opinion  that  Garrison's  entry  was  therefore  rendered  special 
before  that  of  Thompson's  was  made,  and  of  course  was  su£Sciently  special 
when  Thompson's  was  made.  He  cannot  say  that  he  was  misled  by  the 
entry  of  Garrison,  and  its  uncertainty.  It  is  good  in  law  against  Thomp- 
son's entry. 
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NASHVILLE.    AUGUST  TERM,  1817. 

ANDREW  BOYD,  ASSIGNEE  OF  ALLEN  ROSS,  v.  GIDEON 

HENSLEY. 

The  admissions  of  a  party  to  the  suit  against  his  interest,  are  evidence  in  favor  of  the  other 
side,  whether  made  by  the  real  party  on  the  record,  or  by  a  nominal  party  who  sues  as 
trustee  for  another,  or  by  a  party  who  is  really  interested  in  the  suit,  though  not  named  on 
the  record. 

If  therefore  a  party  sue  before  a  justice  for  a  balance  within  his  jurisdiction  due  by  note,  his 
admission  that  the  balance  due  him  is  only  the  amount  claimed  will  determine  the  amount 
of  the  debt,  though  the  note  show  a  lai^r  sum  due;  and  the  judgment  will  be  a  bar  to 
any  further  action  on  the  note. 

[258]  In  Error,  —  Whtte,  J.,  delivered  the  opinion  of  himself  and 
Roane,  J.  —  It  appeared  from  the  record  in  this  case  that  the  defendant, 
Gideon  Hensley,  executed  his  sealed  note  to  Allen  Ross,  dated  the  11th 
day  of  March,  1811,  whereby  he  promised  to  pay  the  said  Allen  Ross 
$100  on  or  before  the  25th  day  of  December  next  following  in  hemp  or  cotton 
at  the  market  price,  &c.,  the  produce  at  Fitspatrick's  gin,  which  note  was 
on  the  11th  day  of  May,  1811,  assigned  by  indorsement  thereon  by  the  said 
Allen  Ross,  his  name  being  thereto  subscribed.  On  the  12th  day  of  February, 
1812,  the  plaintiff  brought  suit  against  the  defendant  by  warrant  before  a 
justice  of  the  peace  in  debt  for  $100,  and  on  the  4th  April,  1812,  obtained 
judgment  for  $100,  and  $1.75  costs ;  from  which  judgment  an  appeal  was 
taken  to  Maury  Cbunty  Court,  where  the  cause  was  tried,  and  a  verdict 
given  for  the  defendant ;  upon  which  an  appeal  was  taken  to  Maury  Gr- 
cuit  Cburt,  and  the  cause  there  tried  at|October  term,  1815,  and  verdict  and 
judgment  in  fsivor  of  the  defendant.  A  bill  of  exceptions  was  tendered  to 
the  opinion  of 'the  Court  on  the  trial  of  this  cause,  and,  being  signed  by  the 
judge,  formed  part  of  the  record :  whereby  it  appeared  that  the  note  above 
mentioned  being  offered  to  prove  the  plaintiff's  debt,  was  objected  to  by  the 
defendant's  counsel,  on  the  ground,  that,  the  warrant  being  brought  there- 
on some  time  afber  it  became  due,  it  exhibited  evidence  without  or  beyond 
[259]  the  jurisdiction  of  a  justice,  and  therefore  inadmissible  in  support 
of  an  action  onginally  brought  before  a  justice  of  the  peace ;  which  objec- 
tion the  circuit  judge  sustained,  and  refused  to  permit  the  said  note  to  go 
as  evidence  to  the  jury. 

The  question  made  by  the  bill  of  exceptions  is.  Was  the  note  competent 
testimony  to  go  to  the  jury  upon  the  trial  of  the  cause,  it  being  originally 
commenced  before  a  justice  by  warrant?  The  Act  of  Assembly,  1809,  c. 
54,  §  1,  says :  '*  It  shall  and  may  be  lawful  for  a  justice  of  the  peace  in  this 
State  to  have  jurisdiction  of  all  debts  and  demands,  from  $50  to  $100  in* 
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elusive,  where  the  balance  is  due  on  any  specialty,  note,  or  agreement, 
signed  by  the  party,  or  on  a  settled  account  signed  by  the  parties,  in  ad- 
dition, &c.,  and  may  give  judgment,  <&c.  The  plain  object  of  the  legis- 
lature by  this  law  was,  an  increase  of  the  jurisdiction  of  a  justice  of  the 
peace  in  certain  cases ;  these  cases  are  particularized  and  specified  in  the 
act.  They  are  limited  to  the  balance  due  on  any  specialty,  note,  or  agree- 
ment signed  by  the  party,  or  settled  account  signed  by  both  parties.  A 
balance  of  $100  or  less,  being  part  of  a  greater  debt  which  previously 
subsisted,  is  within  the  words  of  the  act.  This'  balance  of  8100  the  plain- 
tiff claims  in  the  present  suit,  and  demands  no  more ;  his  warrant  says  so. 
To  prove  this  demand  or  balance,  he  offers  a  note  showing  an  original  debt 
of  nearly  $101  including  interest,  and  it  is  contended  that  this  proves  too 
much  :  to  this  the  plaintiff  answers.  True,  my  original  debt  was  $101 ;  but 
my  balance  which  I  claim  is  $100 :  I  demand  no  more.  The  question, 
then,  is  reduced  to  this.  How  is  a  balance  of  a  former  greater  debt  to  be 
proved,  or,  how  may  it  be  proved  that  the  whole  of  the  original  debt  is  not 
due,  but  only  a  part  of  it  ?  This  is  to  be  done  by  evidence  certainly,  and 
this  evidence  may  be  either  written  or  parol.  2  Term  Rep.  235 ;  it  may 
be  by  indifferent  witnesses,  or  in  some  cases  as  in  the  present  case,  by  the 
party  himself. 

[260]  The  law  is,  that  the  admissions  of  a  party  to  the  suit  against  his 
interest,  is  evidence  in  favor  of  the  other  side,  whether  made  by  the  real 
party  on  the  record,  or  by  a  nominal  party  who  sues  as  trustee  for  the 
benefit  of  another,  or,  whether  by  the  party  who  is  really  interested  in  the 
suit,  though  not  named  on  the  record.  Phillips's  Evidence,  72.  Thus,  in  an 
action  of  debt  on  a  bond  conditioned  to  pay  money  to  L.  D.,  for  whose  benefit 
the  action  was  brought,  it  was  proved  that  L.  D.  had  said  in  a  conversation 
about  this  bond  that  the  defendant  owed  nothing,  upon  which  the  jury  found  for 
the  defendant ;  and  on  motion  for  a  new  trial,  which  was  refused,  the  Court  said 
it  was  to  be  considered  as  if  L.  D.  was  the  plaintiff,  the  action  being  for  her 
benefit.  1  Wils.  257.  This  case  proves  that  a  parol  admission,  that  nothing 
is  due  on  a  bond,  is  good,  and  binding  on  the  party.  A  fortiori^  it  must  prove 
also  that  an  admission  that  part  is  not  due  is  also  good ;  and  that  it  would 
have  been  competent  in  the  present  cause  to  have  shown  any  admission  of 
the  plaintiff,  reducing  his  original  debt  below  the  sum  first  due,  and  consti- 
tuting it  a  balance  instead  of  the  whole.  Upon  the  argument  in  this  case, 
it  seemed  to  be  contended  that,  though  the  excess  of  the  plaintiff's  debt  upon 
the  note  beyond  $100  might  be  abandoned,  yet  that  this  should  have  appeared 
either  upon  the  note  itself,  or  in  some  other  way  substantially  before  the  note 
was  offered  in  evidence.  The  cases  above  referred  to  disprove  the  former 
part  of  this  proposition,  to  which  in  addition  may  be  cited,  and  also  for  the 
purpose  of  disproving  the  latter  part  of  it  Phillips's  Evid.  79 ;  1  Dall.  65  ; 
4  Johns.  460.  These  authorities  show  that  admissions  by  the  party  to  a  suit 
are  evidence,  whether  made  before  or  after  the  commencement  of  the  action, 
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whether  before  arrest  or  afler,  whether  in  writing  or  bj  parol*  Indeed,  the 
proper  time  to  ascertain  the  qnantom  of  the  plaintiff  *»  claim  is  oertaiolj 
upon  the  trial ;  the  [261]  trial  is  the  means  by  which  this  is  effected,  and 
the  result  of  the  trial  is  the  ascertained  quantum,  the  foundation  of  the  judg* 
ment  to  be  rendered.  To  say  that  this  result  should  appear  conclusively, 
while  the  trial  is  as  yet  inchoate,  is  inverting  the  order  of  things.  The  note 
therefore  ought  to  have  been  received  in  evidence  which  showed  the  original 
debt,  and  after  this  the  admission  of  the  party  or  other  proof,  reducing  it  to 
a  balance  of  $100  due,  woCild  have  properly  come  forward ;  and  no  doubt 
this  was  done  before  the  justice  of  the  peace  on  the  trial,  4th  April,  1812, 
when  judgment  was  rendered  by  him  for  $100.  But  it  has  been  further 
said  upon  the  argument  in  this  cause,  that  if  on  a  note  with  a  sum  of  $100 
principal,  with  accrued  interest  thereon ;  or,  which  is  a  plainer  example,  if  on 
a  note  for  upwards  of  $100  principal  before  a  justice  of  the  peace,  judgment 
is  given  to  the  amount  of  the  justice's  jurisdiction,  to  wit,  $100,  and  no  fur« 
ther  notice  is  taken  of  the  remainder,  that  the  party  may  recover  the  excess 
in  another  suit.  This  position  is  certainly  not  tenable*  See  Peake's  £vi< 
dence,  35,  865,  and  2  Johns.  210, 
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CARTHAGE.    DECEMBER  TERM,  1814. 

IRENE  STEPHENSON  BY  HER  NEXT  FRIEND,  v.  WILSON 
YANDEL,  AND  JOHN  IRWIN  AND  WIFE. 

A  settlement  by  an  administrator  with  commissioners  appointed  by  the  County  Court,  especially 
when  expart€f  cannot  he  primd  facie  good,  unless  the  vouchers  were  all  filed  in  the  clerk*s 
office,  and  were  accessible  to  all  persons,  nor  unless  in  the  account  each  article  composing 
it  be  set  forth  with  particularity.  [See  Stephenson  v.  Stephenson,  8  Hay.  128,  and  cita- 
tions there  made.    See  also  note  to  Bashaw  v.  Blakemore,  1  T.  348.] 

And  even  if  it  be  primd  facie  evidence,  it  continues  so  no  longer  after  any  irregularity'  appears 
in  the  taking  of  it,  as  when  credits  appear  to  have  been  allowed  which  are  manifestly 
wrong;  or  where  the  defendant  does  not  rely  on  it  as  a  bar. 

This  was  a  bill  for  a  distributive  share  of  an  intestate's  estate.  The  de- 
fendant Yandel,  and  the  wife  of  the  other  defendant,  during  her  widow- 
hood, were  the  administrators.  Yandel,  in  his  answer,  stated  a  settlement 
made  with  the  County  Court.  And  the  question  wus,  whether,  notwith- 
standing this  [262]  settlement,  the  administrator  was  still  bound  to  account 
to  the  distributee. 

Per  Curiam.  Overton  and  White,  JJ.  —  A  settlement  of  this  sort 
made  with  commissioners  appointed  bj  the  County  Court,  especially  when  ex 
,  parte,  as  this  was,  cannot  he  primd  facte  good,  unless  the  vouchers  were  all 
filed  in  the  court  office,  and  were  accessible  to  all  persons ;  nor  unless  the 
account  of  each  article  composing  it  is  set  forth  with  particularity.  And  even 
when  it  is  prima  facie  evidence  it  continues  so  no  longer  after  any  irregu- 
larity appears  in  the  taking  of  it ;  as  when  articles  appear  to  have  been 
allowed  to  the  administrator  which  are  manifestly  wrong.  Nor  does  it 
continue  so,  where,. in  the  statement  made  of  it  by  the  defendant,  he  docs 
not  rely  upon  it  as  a  bar,  but  speaks  in  his  answer  of  producing  his  vouchers  ; 
or  where  it  speaks  of  articles  which  are  mentioned  for  the  purpose  of  being, 
examined.  In  the  settlement  annexed  to  this  answer,  an  allowance  is  made 
to  the  administrator  for  his  daily  attendance  on  the  business  of  the  admin- 
istration, and  also  an  allowance  of  five  per  cent  on  the  whole  sums  credited. 
There  are  also  several  articles  allowed  which  are  the  aggregate  of  sums 
paid  without  setting  out  the  smaller  sums  which  compose  it.  He  also 
mentions  that  he  will  produce  the  vouchers,  &c,  not  resting  upon  the  set- 
tlement. The  administrators  must  be  decreed  to  account.  And  the  account 
must  be  taken  by  the  master,  &c.  And  they  were,  by  an  interlocutory 
decree,  ordered  to  account  accordingly. 
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SPARTA.    JUNE  TERM,  1818. 
ADAM  HUNTSMAN'S  LESSEE  v.  NATHAN  RANDOLPH. 

The  fourth  section  of  1818,  84,  yaatting  entries  not  surveyed  within  the  time  preacribed,  is 
not  a  violation  of  the  Bill  of  Rights,  §  20,  declaring  that  no  retrospective  law,  or  law 
impairing  the  obligation  of  contracta  shall  be  allowed.  [See  Townaend  v,  Townsend, 
Peck,  1,  as  to  retroepective  laws.] 

[263]  Archibald  Roane  and  Robert  Whttk,  JJ.  —  The  following 
case  agreed  and  statement  of  &cts  are  submitted  to  the  Court  for  dedsioo ; 
to  wit,  1st.  Adam  Huntsman  entered  the  land  in  the  declaration  men- 
tioned in  the  third  surveyor's  district  the  15th  June,  1815  ;  the  same  was 
surveyed  in  August,  1815,  and  granted  23d  May,  1816.  It  is  agreed  the 
entry  under  which  the  defendant  claims  was  made  in  1810,  was  surveyed 
in  1815,  after  the  plaintiff's  survey  was  made,  and  granted  in  1816.  It  is 
ako  agreed  both  grants  cover  the  same  land  mentioned  in  the  plaintiff's 
declaration ;  and  that  the  defendant  has  for  the  three  last  years  past  been, 
and  yet  is,  in  the  possession  of  the  same.  It  is  also  agreed  that  defendant's 
entry  is  a  special  one.  Now,  if  upon  the  above  statement  of  facts,  the 
Court  is  of  opinion  the  law  is  for  the  plaintiff,  then  judgment  is  to  be  en« 
tered  for  the  plaintiff  for  his  term  and  six  cents  damages  and  costs,  as  on  , 
the  finding  of  a  jury  for  him.  But  if  the  Court  is  of  opinion  the  law  is 
for  the  defendant,  arising  from  the  above  statement  of  facts,  then  the  jndg* 
ment  shall  be  given  for  the  defendant  as  on  the  finding  of  a  jury,  and  he 
recover  his  costs ;  and  that  the  judgment  be  entered  of  record,  and  super- 
sede a  trial  by  jury. 

The  opinion  of  the  Court  was  delivered  verbally  by  Roane,  J.,  and 
judgment  ordered  to  be  entered  up  for  the  plaintiff.  Whtte,  J.,  ob* 
served,  that,  as  it  was  a  new  case,  being  the  first  that  had  occurred  uod&t 
the  act,  he  would  file  a  written  opinion  at  next  term,  which  is  as  follows :  — 

The  entry  of  the  lessor  of  the  plaintiff  was  made  un4er  and  by  virtue  of 
the  Act  of  1813,  c  83,  §§  4, 12;  [264]  and  the  question  presented  by 
the  parties,  by  this  case  agreed,  for  the  opinion  of  the  Court  is,  whether  the 
said  Act  of  1813,  c.  83,  is  constitutional  or  not.  By  the  defendant's  coun- 
sel it  is  contended,  that,  by  the  laws  in  force  at  and  previous  to  the  passage 
of  the  Act  of  1813,  the  defendant,  by  his  entry  in  1810,  had  acquired  a 
vested  right;  that  the  Act  of  1813,  c.  83,  §  4,  declaring  a  forfeiture  of  this 
vested  right  is  unconstitutional,  being  after  a  contract  made  with  the  State; 
that  this  act  varied  the  terms  of  that  contract ;  that  by  it  he,  the  defendant, 
had  only  to  mak^  his  entry.  He  was  not  bound  to  survey  it,  much  less 
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was  he  bound  to  survey  within  any  particular  limited  time ;  and  contends 
it  was  the  duty  of  the  State  by  its  officer  to  perform  this  business  without 
his  agency  or  intervention.  And  in  support  of  this  position  was  cited  the 
twentieth  section  of  the  twentieth  article  of  the  Constitution,  which  is  in  the 
following  words :  ^  That  no  retrospective  law,  or  law  impairing  the  obli- 
gation of  contracts,  shall  be  made." 

It  is  first  to  be  seen  what  is  the  substance  of  the  contract  between  the 
defendant  Randolph  and  the  State,  and  then  it  can  be  more  correctly  ascer- 
tained whether  the  Act  of  1813,  c  83,  has  impaired  its  obligation. 

Whilst  the  territory  now  composing  the  State  of  Tennessee  formed  a 
part  of  the  State  of  North  Carolina  a  considerable  portion  of  it  was  appro- 
priated by  the  latter  State  to  the  discharge  of  claims  originating  under  her 
laws  or  acts  of  assembly.  These  claims  were  variously  founded :  some 
for  military  services  performed  during  the  war  of  the  Revolution ;  some  for 
services  performed  in  the  first  settlement  of  and  on  account  of  the  territory 
itself  for  laying  it  ofi^,  surveying,  &c;  others  for  military  services  per- 
formed in  its  protection  during  the  infancy  of  its  establishment ;  some  for 
money  paid  to  and  for  the  use  of  the  [265}  State  of  North  Carolina,  in 
the  liquidation  of  her  certificates,  or  the  vouchers  of  her  public  debt 

In  the  year  1789,  and  before  satisfaction  had  upon  all  these  different 
claims  by  the  issuing  of  the  grants,  North  Carolina  made  the  cession  to 
the  United  States  of  this  territory,  comprising  the  present  limits  of  the 
State  of  Tennessee,  reserving  to  herself  the  right  of  perfecting  the  titles  by 
grant,  upon  the  above  claims,  not  then  so  perfected.  In  the  year  1796  this 
ceded  territory  became  an  independent  State.  The  above  claims  not  being 
all  then  satisfied,  but  many,  very  many,  titles  founded  thereon  yet  remain- 
ing to  be  perfected.  The  exercise  of  these  rights  reserved  by  the  Cession 
Act  produced  a  collision  between  the  two  States,  which  in  the  year  1801 
produced  on  the  part  of  the  State  of  Tennessee  the  passing  an  act  (Nov. 
14,  1801,  c  2)  interdicting  in  future  to  any  person,  under  the  authority 
of  the  State  of  North  Carolina,  to  enter,  survey,  or  mark  any  spot  of  land 
in  the  State  of  Tennessee  for  the  purpose  of  obtaining  a  title  for  the  same 
from  the  State  of  North  Carolina ;  and  if  any  such  grant  should  be  obtained 
from  the  State  of  North  Carolina  not  to  be  admitted  as  evidence  in  any 
court  of  record,  §  7 ;  but  that  all  titles  on  the  above  claims  hereafter, 
should  be  perfected  by  the  State  of  Tennessee,  §  2. 

This  conflict  at  last  terminated  in  an  agreement  or  compact  between  the 
two  States,  and  assented  to  by  Congress,  by  which  the  State  of  Tennessee 
was  authorized,  acquired  the  rights,  and  engaged  in  a  certain  manner  to 
perfect  the  titles  which  by  the  Cession  Act  were  reserved  to  the  State  of 
North  Carolina  to  be  by  her  perfected.  See  Act  of  North  Carolina,  1803; 
Act  of  Tenn.  1804,  c  14,  Rev.  425 ;  Act  of  Congress,  April,  1806 ;  Act 
of  Tenn.  1806,  c.  10,  Rev.  452. 

To  effectuate  the  objects  of  this  compact,  the  State  of  Tennessee,  by  her 
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Acts  of  1806,  c.  1,  and  1807,  c.  2,  established  boards  of  commissioDers  for 
the  purpose  [266]  of  judging  and  ascertaining  the  validity  of  unsatisfied 
claims  to  lands  within  this  State.  The  original  evidences  of  these  claims 
(the  warrants,  grants.  Sec.)  judged  by  the  boards,  were  retained  by  them, 
and  new  evidences  were  issued  (under  the  appellation  of  duplicate  warranu 
and  certificates).  The  claims  in  passing  through  this  process  lost  their 
•locality,  except  in  some  particular  cases  where  special  entry  had  been 
made,  and  their  former  characteristic  names  of  military,  John  Armstrong's 
Evans's  battalion,  and  county  warrants,  pre-emption,  commissioner,  and 
guard  rights,  with  the  particulars  previously  attached  to  them,  and  came 
forth  under  a  perfect  equality,  having  the  same  denomination,  the  same 
principles,  and  the  same  rights.  The  vacant  disposable  land  of  the  State 
under  the  above  acts  of  assembly  and  act  of  Congress,  was  assigned  as  a 
common  fund  for  their  satisfaction.  It  was  divided  into  districts  with 
respective  and  correspondent  offices  and  officers,  it  is  true ;  but  this  division 
was  for  the  purpose  of  facilitating  the  satisfaction  of  the  claims,  and  pro- 
moting the  completion  of  the  title.  Each  and  every  office  was  open  to  each 
and  every  claimant  at  his  pleasure.  Such  is  the  new-modelled  claim  under 
the  compact  in  the  hands  of  the  claimant,  prepared  for  satisfaction,  bat 
unsatisfied ;  and  such  are  its  privileges  and  incidents.  It  is  next  to  be 
seen  how  it  is  to  be  satisfied.  By  the  Act  of  Tennessee,  1807,  c  2,  §§  40- 
42,  every  person  havipg  a  duplicate  warrant  or  certificate  issued  as  directed 
by  1806  and  1807,  and  desirous  of  obtaining  a  grant  thereon,  for  any  vacant 
and  unappropriated  land  in  the  State  shall  produce  said  warrant  or  certifi- 
cate to  the  surveyor  of  the  district  in  which  he  intends  the  obtaining  a 
grant ;  and  at  the  same  time  shall  produce  and  deliver  a  location  of  the 
land,  &c.,  and  the  surveyor  shall  receive  the  said  warrant  or  certificate 
and  location,  and  shall  immediately  enter  said  location  in  a  book,  &c., 
and  [267]  the  said  surveyor  shall  as  soon  as  may  be  afler  receiving  said 
location  cause  to  be  surveyed  the  lands  described  therein,  paying  due 
regard  to  the  calls  of  said  location,  &c.,  and  shall  within  three  months 
at  farthest  af^er  such  survey  is  made  record  the  plots  and  certificates  there- 
of at  full  length  in  a  bound  book,  &c.  (sect.  42).  And,  in  making  the 
survey,  it  shall  be  the  duty  of  the  surveyor  to  run,  and  cause  each  aad 
every  line  thereof  to  be  plainly  and  distinctly  marked  the  whole  length 
thereof.  And  it  shall  be  the  duty  of  the  person  for  whom  any  such  survey 
is  to  be  made  to  attend  such  surveyor  in  person,  or  cause  some  other  to 
attend  him  at  the  time  of  making  such  survey,  and  mark  the  line  as  above 
directed. 

Under  these  sections  of  1807,  Randolph  made  his  entry  in  1810,  making 
thereby,  as  he  says,  a  contract  with  the  State,  the  obligations  whereof 
she  has  impaired  by  her  Act  of  1818,  c.  83,  §§  1,  2,  4. 

The  correctness  of  this  defence  must  depend  solely  upon  the  true  con- 
struction of  the  above  sections ;  for  the  defendant  is  precluded  from  taking 
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a  view  of  his  claim  at  aoy  period  anterior  thereto,  or  of  appealing  to  any 
regulation  of  office,  practice  of  surveyors,  and  peculiar  rights  incident  to 
the  claim,  which  might  have  been  applicable  at  such  prior  period.  These 
were  virtually  done  away  by  the  compact  and  the  laws  to  give  it  effect ; 
and  also  virtually  abandoned  by  the  defendant  in  taking  the  benefit  of  these 
laws,  and  accepting  the  right  derived  under  them,  in  lieu  of  his  former 
right. 

Two  prominent  features  are  presented  upon  these  sections,  —  the  speedy 
satisfaction  of  the  claim,  and  the  co-operation  of  the  claimant.  Sect.  40, 
in  express  terms,  says,  the  claim  is  to  be  surveyed  as  soon  as  may  be ;  and 
the  nature  of  the  case  sufficiently  proves  that  it  was  the  understanding  and 
intention  [268]  of  the  legislature,  that  not  only  the  survey^  but  that  all 
other  requisites  necessary  to  complete  the  title,  should  be  executed  without 
delay.  These  claims,  at  least  ■  a  very  considerable  portion  of  them,  had 
previous  to  1807  been  of  twenty  years'  standing,  and  upwards.  Many  of 
the  original  claimants,  during  the  pursuit  of  their  claims  through  this  period, 
had  yielded  to  time,  and  were  no  more.  Their  claims  were  in  the  hands  of 
their  representatives,  and  in  some  cases  after  one  or  more  removes ;  justice, 
propriety,  and  even  feeling,  were  arrayed  on  the  side  of  the  holder  to  have 
the  business  despatched  and  satisfaction  made.  On  the  part  of  the  State, 
not  only  justice  on  her  side  required  concurrence  with  the  wishes  of  the 
holder,  but  interest  and  policy  also,  that  the  capital  of  the  State  might  be 
brought  into  action,  and  her  resources  enlarged  by  the  cultivation  of  the 
soil,  which  these  impending  claims  continued  a  desert  until  distribution 
made  by  their  satisfaction.  No  doubt,  therefore,  can  be  entertained  on 
this  point.  .  Equally  clear  is  it  that  the  claimant  should  co-operate  in 
expediting  the  business  and  forwarding  the  survey.  By  the  42d  section, 
it  is  expressly  made  his  duty  to  attend  at  the  making  the  survey,  and  to 
mark  the  lines.  The  legislature  foresaw  the  difficulty  and  loss  of  time  that 
must  necessarily  take  place  in  applying  the  locations  by  the  surveyor,  and 
therefore,  made  the  express  provision  of  this  section  to  guard  against  the 
mischief.  And  the  act  of  the  enterer  must  necessarily  be  the  first  act :  a 
contrary  construction  would  be  altogether  unwarrantable,  and,  in  practice, 
physically  impossible.  The  co-operation  of  the  enterer  is  expressly 
directed.  Now,  between  the  principal  surveyor  on  the  one  part,  and  the 
enterer  on  the  other,  can  it,  when  considered,  really  be  a  question  who  is 
to  do  the  first  act  towards  the  survey ;  to  wit,  make  the  application  to  fix 
the  time,  &c.  ?  Can  the  surveyor  make  the  application  to  perhaps  many 
hundred  enterers,  [269]  the  greater  part  of  whose  residences  are  unknown 
to  him,  many  of  them  non-residents  in  his  district,  and  even  non-residents 
in  the  State  ?  His  public  functions  forbid  his  personal  absence  from  his 
office  to  make  such  application,  and  the  official  emoluments  would  not  bear 
the  expense  of  employing  the  agency  of  others ;  they  would  not  even  bear 
his  own  travelling  expenses,  if  his  time  could  be  so  applied.    On  the  part 
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of  the  enterer,  these  difficulties  do  not  occnr;  a  duty  subdivided  and 
branched  out  into  so  many  hundred  parts,  which,  when  imposed  on  an  indi- 
vidual, becomes  an  intolerable  burden,  or  impossible ;  but  when  so  shared 
is  not  felt.     Lex  non  cogit  ad  impossihilia. 

On  examination  into  the  practice  at  the  offices  it  is  foand,  as  was 
expected,  that  the  surveyor  never  attempts  to  survey  till  called  upon  by 
the  party  for  this  purpose,  who  either  by  himself  or  some  other  person 
points  out  the  ground,  marks,  dbc.  The  policy  of  the  State  of  Tennes- 
see, manifested  in  these  acts,  being  obstructed  by  the  tardiness  of  the 
enterers  in  not  complying  with  their  requisitions,  produced  the  interference 
of  the  act  complained  of;  which  was  made  in  aid  of  that  policy,  and  in  sub- 
stance enacts  that  all  entries  made  prior  to  that  act  shall  be  surveyed  in 
one  year  from  the  passage  thereof,  and  all  entries  made  thereafter  in  six 
months  from  the  date  of  the  entry ;  and  that  it  shall  be  the  duty  of  the 
enterers  to  make  applicajbion  to  the  surveyor  for  that  purpose,  within  six 
months ;  and,  upon  failure,  the  entries  shall  be  considered  as  vacant  land, 
and  subject  to  the  entry  of  any  other  person. 

Is  this  act,  then,  unconstitutional  ?  May  it  be  said  to  impair  the  obli- 
gation of  a  contract  ?  We  have  seen  it  to  be  the  policy  of  the  State  thai 
these  claims  should  be  satisfied  as  soon  as  possible,  and  the  express  decla- 
ration of  the  legislature,  in  advancement  of  this  policy,  that  the  survey 
should  be  made  as  soon  as  may  [270]  be  after  making  the  entry,  and  that 
by  and  with  the  co-operation  of  the  enterer.  Can  the  defendant  then  (the 
enterer),  afler  a  lapse  of  three  years  and  upwards  in  this  case  from  the 
date  of  his  entry,  without  any  step  taken  by  him  to  comply  with  his  pari 
of  the  contract  (or  the  requisition  of  the  Act  of  1807,  §  42),  without  any 
act  of  co-operation,  not  even  an  application  to  the  surveyor,  oome  forward 
and  say  that  the  contract  is  infringed  by  the  State  in  making  the  provisions 
of  1818,  thus  urged  by  his  own  delinquency,  and  superinduced  by  his  own 
default?  It  seems  to  me  he  cannot.  In  1  Powell  on  Contracts,  417, 
this  doctrine  is  laid  down,  that,  ^'  if  he  who  is  to  be  benefited  by  another's 
fulfilling  the  contract  or  agreement  is  the  occasion  why  it  is  not  carried 
into  execution,  the  contract  or  agreement  is  thereby  entirely  dissolved,  and 
the  party  bound  discharged  from  his  obligation.''  And  again,  in  p.  490 : 
^  if  he  whom  it  concerns  to  have  my  part  of  the  contract  fulfilled  is  the 
occasion  why  it  is  not,  it  is  the  same  thing  to  me  as  if  it  were  fulfilled." 
The  defendant  in  the  present  case  being  the  party  to  be  principally  ben* 
efited  by  the  survey,  and,  not  having  co-operated  in  making  it,  he  is  the 
occasion  himself  why  it  was  not  executed ;  this  part,  therefore,  of  the  con- 
tract is  dissolved,  and  the  State  released  from  its  obligation. 

But  it  may  be  said,  if  the  enterer  was  by  law  bound  to  co-operate  in 

making  the  survey,  had  he  a  reasonable  time  allowed  for  this  purpose  ? 

The  time  in  this  case  is  measured  by  the  date  of  the  entry  in  1810  and 

.the  passage  of  the  Act  of  1813,  an  allowance  far  beyond  reasonable,  as  is 
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proved  by  the  general  practice  of  the  codntry,  and  wholly  incompatible 
with  the  justice  due  to  oth6r  claimants  and  the  policy  of  the  common- 
wealth, which  is  evinced  by  the  legislature  when  this  matter  was  taken  up 
by  them  and  acted  upon  afterwards. 

From  the  view  I  have  taken  of  this  case  I  have  [271]  given  every  pos- 
sible weight  to  the  defence,  and  considered  occasionally  the  entry  as  if  the 
essence  of  the  contract ;  which,  however,  it  is  not  since  the  compact.  By 
the  compact,  I  consider  the  essence  of  the  contract  between  the  State  and 
the  claim-holder  to  be  a  satisfaction  of  the  claim  in  land  by  the  former ; 
but  what  particular  land,  what  identical  spot,  to  be  a  modification  of  that 
satisfaction  dependent  upon  the  claimant  principally  by  the  acts  of  his  entry 
and  his  co-operation  in  the  survey  ?  By  declaring  the  entry  forfeited,  or 
the  land  comprised  in  it  vacant,  the  essence  and  substance  of  the  contract 
remains  untouched ;  the  claimant  still  remains  entitled  to  the  satisfaction 
of  his  claim  in  land,  and  he  has  only  lost  the  preference  to  a  particular 
spot. 

Complete  acquiescence  is  admitted  in  the  principle  that  the  Constitu- 
tion is  the  paramount  law  of  the  land ;  that  it  is  not  competent  to  the 
legislature  to  act  in  derogation  of  this  principle ;  and  if  they  attempt  it 
their  acts  are  void.  That  the  judiciary  is  the  proper  power  to  say  whether 
an  act  of  assembly  oppugns  the  Constitution  or  not;  that  it  is  a  co-ordinate 
branch  of  the  government  and  the  Constitution,  the  rule  by  which  both  it 
and  the  legislature  are  to  proceed.  Proceeding  then  by  this  rule,  I  cannot 
say,  that  this  act  of  the  legislature  of  1813  is  a  retrospective  law,  impair- 
ing the  obligation  of  the  defendant's  contract  in  this  case. 

Let  judgment  he  entered  up  for  the  plaintiff > 


Sparta.    June  Term,  1818. 
JACOB  WALKER  v.  HUGH  DUNLOP. 

The  suggestion  of  a  falsehood  is  a  sufficient  cause  fbr  setting  aside  conveyances.  [Ace.  White 
V.  Cox,  8  Hay.  88;  White  o.  Flora,  2  Tenn.  426,  and  cases  cited.] 

And,  further,  if  one  has,  by  mistake  or  misapprehension,  participated  in  by  the  other  side, 
been  drawn  into  a  contract  for  property  otherwise  circumstanced  than  was  supposed,  he 
that  gets  the  adyantHge  through  such  mistake  or  misapprehension,  ought  not  to  retain  it, 
nor  will  equity  permit  him  to  do  so.  [Ace.  Phillips  v.  HoUister,  2  Cold.  269 ;  Bankhead  tf. 
Alloway,  6  Cold.  56.] 

From  the  bill,  answer,  and  testimony,  it  appears  that  Thomas  and  Robert 
King  procured  a  grant,  No.  577,  from  the  State  of  North  Carolina  for  1000 
acres  of  land,  in  what  is  now  Roane  county,  [272]  and  that  the  defend* 
ant  claiming  title  to  said  tract  by  deed  of  conveyance  from  them,  sold  333} 
acres  to  Jacob  Wassum ;  and  agreed  to  have  the  tract  divided  into  three 
ahares  by  a  surveyor ;  that  Jacob  Jones,  a  surveyor,  did  lay  off  and  divide 
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the  land  into  three  shares,  and  mark  the  lines  according  to  information 
given  him  by  the  defendant  respecting  the  corners  and  lines  of  the  grant ; 
but  which  in  fact  were  not  the  comers  and  lines  of  the  grants  as  is  now 
admitted  by  the  defendant.  Wassum,  by  contract,  was  to  have  his  choice 
of  either  of  the  three  parts.  After  this,  the  defendant,  for  the  sum  of 
$500,  which  was  fully  paid,  sold,  and  gave  his  bond,  dated  31st  December, 
1816,  to  convey  in  fee  to  the  complainant  333^  acres  of  land,  being  the 
equal  one- third  part  of  1000  acres  granted  to  Robert  and  Thomas  King* 
by  grant.  No.  577,  lying  in  the  county  of  Roane,  on  a  creek  known  by  the 
name  of  Stewart's  Creek,  agreeably  to  a  survey  made  by  Jacob  Jones. 
The  complainant  to  have  the  second  choice  in  the  land,  allowing  a  year  to 
Wassum  to  make  his  choice.  The  defendant  sold  the  remaining  third  pari 
to  Jacob  Ault.  At  the  time  of  the  purchases  made  by  Walker  and  Ault, 
they  lived  in  Knox  county,  sixty  miles  from  the  land  sold,  and  had  never 
seen  it.  Some  time  after  the  date  of  the  bond  they  went  to  view  the  land. 
Wassum  in  the  mean  time  had  made  choice  of  the  middle  division,  as  laid 
off  by  Jones.  The  defendant  Dunlop  showed  them  the  land,  with  the  line 
run  by  Jones,  dividing  it  into  three  equal  portions ;  and  also  corners,  which 
were  represented  by  him  to  be  comers  of  the  original  tract  granted  to  the 
Kings.  The  complainant  Walker  made  choice  of  the  lower  division, 
which,  included  the  springs,  and  the  place  where  B.  Cane  settled.  Ault, 
of  course,  was  to  have  the  upper  part ;  and  a  deed  in  fee  with  general  war- 
ranty was  thereupon  executed  by  the  defendant  to  Walker  ou  the  firat  day 
of  May,  1807^  for  338^  acres  of  land.  [273]  lying  and  being  in  the  county 
of  Roane,  on  a  creek  known  by  the  name  Stewart's  Creek,  on  the  north 
side  of  Tennessee  River;  being  one-third  part  of  1000  acres  of  land 
granted  to  Robert  and  Thomas  King.  Beginning  on  a  white-oak  and 
black-oak,  the  beginning  corner  of  said  1000-acre  tract ;  then  running  with 
the  line  of  said  grant  north  400  poles  to  a  post-oak,  the  north  comer  of 
said  grant ;  thence  west  133|^  poles  to  a  black-oak,  Jac6b  Wassum's  cor- 
ner ;  thence  with  Wassum's  line  south  400  poles,  to  a  stake  ;  thence  east 
133^  poles  to  the  beginning. 

Some  time  having  elapsed  after  the  date  of  this  deed,  Hailey  settled  on 
the  upper  part,  M'Pherson  on  the  middle,  and  Blake  on  the  lower  part,  as 
laid  oW  by  Jon^s.  The  defendant  said  that  Blake  was  a  mere  occupant, 
and  advised  a  suit  to  be  commenced  against  him.  At  a  subsequent  time. 
Walker  and  Ault  still  urging  for  possession  of  the  lands  by  them  respec- 
tively purchased ;  they  were  informed  by  the  defendant  that  the  land 
included  in  the  grant  for  1000  acres  to  Robert  and  Thomas  King,  lay 
farther  up  the  creek  and  not  at  the  place  surveyed  by  Jones.  He  told 
Walker  that  M'Pherson,  and  not  Blake  lived  on  the  lower  end  of  the 
tract,  and  that  he  must  bring  suit  against  M'Pherson  to  recover  possession. 
Walker  refused,  alleging,  that  was  not  the  land  he  had  purchased,  but  he 
had  paid  his  money  for  the  place  where  Blake  lived.  Walker  brought  an 
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action  of  ejectment  against  Blake,  and  gave  notice  to  Dunlop,  the  defend- 
ant, to  support  the  title.  He  refused  to  do  so ;  but  stated  to  the  counsel 
for  the  plaintiff  in  that  suit  that  it  was  brought  against  the  wrong  person, 
for  the  land  he  had  sold  to  Walker  did  not  include  the  place  where  Blake 
lived,  but  that  where  M'Pherson  lived.  The  verdict  and  judgment  was  in 
favor  of  Blake. 

The  bill  charges  that  the  complainant  gave  the  defendant  notice  he  would 
no  longer  pay  taxi's ;  that  [274]  the  defendant  procured  the  land  to  be 
reported  and  sold  for  the  taxes,  and  it  was  purchased  by  him  or  some  other 
for  his  use,  although  the  taxes  had  been  previously  paid  by  the  defendant. 
In  the  answer,  it  is  denied  that  he  had  any  notice  given  him  as  charged  ; 
but  admits  that  the  land  was  reported  at  his  instance,  but  at  the  sale  was 
not  purchased  by  him  or  any  other  for  his  benefit.  That  he  returned  for 
taxation  and  paid  the  taxes  on  a  tract  of  5000  acres,  which  includes  the 
land  covered  by  the  1000-acre  tract.  By  the  evidence  it  appears  that  the 
1000  acres  included  in  the  grant  to  R.  and  T.  King,  was  sold  for  non-payment 
of  the  taxes  due  thereon  for  the  year  1809,  and  John  Kinserly,  son-in-law 
of  the  defendant,  became  the  purchaser. 

The  bill  prays  that  the  deed  executed  by  Dunlop  to  him  may  be  set 
aside,  and  he  be  restored  to  all  he  has  lost ;  or  if  the  deed  be  good  and 
sufficient  to  vest  a  title  in  complainant  to  the  land  intended  to  he  con- 
veyed, that  the  tax  sale  may  be  decreed  void. 

These  being  the  facts,  at  least  the  material  ones,  it  is  for  the  Court  to 
decide  upon  them,  whether  or  not  the  conveyances  shall  be  set  aside,  and 
the  parties  be  placed  in  the  situation  they  stood  before  the  execution  of 
them ;  and  the  Court  are  of  opinion  that,  upon  such  facts,  the  conveyance 
ought  to  be  set  aside. 

New.  352,  353.  Siiggestio  falsi  was  deemed  sufficient  cause  for  setting 
aside  conveyances  ;  and  reason  pronounces  that  it  ought  to  be  so  in  every 
case  where  if  the  fact  falsely  suggested  had  appeared  to  the  vendee  as  it 
really  existed,  he  would  not  have  made  out  the  deed  of  conveyance ;  for 
if  he  be  not  reinstated  to  the  place  in  which  he  stood  before  the  execu- 
tion, the  -suggestor  of  the  fraud  will  have  advantage  thereupon,  so  far  as 
the  remedy  falls  short  of  actually  placing  the  vendee  in  stcUu  quo  ;  and  so 
far  will  be  be  allowed  to  profit  by  his  own  wrong,  and  to  make  his  false- 
hood advantageous  to  himself,  which  [275]  ought  never  to  be  tolerated. 
Reason  requires  that  the  whole  advantage  proposed  to  be  acquired  by  the 
falsehood  should  be  wrested  from  the  wrong-doer.  And  further,  if  one 
has  by  mistake  or  misapprehension  been  drawn  into  a  contract,  for  property 
otherwise  circumstanced  than  the  party  supposed  it  to  be,  he  that  gets  the 
advantage  through  such  mistake  or  misapprehension  ought  not  to  retain  it ; 
and,  if  disposed  to  do  so,  ought  not  to  be  permitted  by  a  court  of  equity. 
New,  432 ;  1  Ves.  126. 

Here  the  vendee  was  either  imposed  upon  by  the  misrepresentation  of 

617 


275,  276  Haywood's  reports,  vol.  t. 

the  seller  as  to  the  locality  of  the  1000  acres,  when  he,  the  seller,  knew 
the  lands  described  in  the  bounds  and  in  the  conveyance  were  not  at  the 
place  shown,  where  the  spring  was,  and  where  Blake  lived,  in  which  case 
he  was  guilty  of  fraud ;  or,  otherwise,  he  being  under  a  mistake  represented 
this  to  be  the  place  which  he  sold,  and  proposed  to  convey  by  the  descrip- 
tion contained  in  the  bond  and  deed ;  and  under  the  mistake  which  he^ 
through  misapprehension,  communicated  also  to  the  vendee,  the  deed  was 
executed,  which  under  the  same  mistake  the  vendee  received.  Both  believed 
the  place  described  in  the  bond  and  deed  to  be  that  which  the  vendor 
pointed  out ;  and  upon  that  understanding,  as  upon  a  condition,  the  one 
made  and  the  other  accepted  the  deed.  As  far  as  the  mistake  was  discov- 
ered, both  parties  should  have  been  willing  to  have  rescinded  all  that  was 
done.     In  this  view  of  the  case,  the  deed  ought  to  be  set  aside. 

As  to  the  sale  for  taxes,  it  does  not  appear  whether  the  sale  and  convey-^ 
ance  was  a  valid  one  or  not;  it  would  seem,  from  the  circumstance  of  tJie 
lands  having  been  purchased  by  the  son-in-law  of  the  vendor,  that  the  sale 
will  not  be  good  should  the  sheriff 's  deed  be  valid  *  At  all  events,  when 
that  is  urged  as  a  reason  why  this  court  ought  not  to  order  a  refunding  of 
the  purchase-money,  the  vendor  ought  to  show  [276]  that  the  sale  is 
valid  in  order  to  evince  that  the  land,  through  the  default  of  the  vendee, 
cannot  now  be  vested  in  him  by  the  decree  to  be  pronounced  in  this  cause ; 
and,  as  this  case  is  incumbered,  even  that  could  not  answer  his  purpose. 
For  the  defendant  himself  proved  the  land  to  be  reported  and  the  sale  to 
be  made,  and  shows  that  he  paid  for  5000  acres,  which  covered  the  1000 
acres,  of  which  the  lands  mentioned  in  the  deed  to  the  complainant  are 
part. 

This  shows  that  the  sale,  for  taxes,  of  the  lands  in  question  was  not  a 
legal  sale. 

Decree  that  the  complainant  shall,  by  a  deed  to  be  approved  by  the  derk 
and  master,  and  deposited  in  his  office,  in  one  month  from  this  day,  release  and 
transfer  to  the  vendor  all  right  and  title  to  the  lands  described  in  said  deed, 
which,  however,  shall  be  subject  to  a  lien  for  the  debt  due  by  this  decree  to 
the  complainant  until  said  debt  shall  be  paid.  And  thereupon  that  the 
said  vendee  shall,  within  one  month  thereafter,  pay  to  the  complainant  the 
principal  and  interest  paid  to  him,  the  vendor,  by  the  complainant  for  said 
land,  —  such  principal  and  interest  to  be  ascertained  by  a  report  to  be 
made  by  the  clerk  and  master,  and  that  the  defendant  pay  all  costs. 
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WILL  V.  WITT. 

In  all  cases  where  the  party  against  whom  judgment  is  rendered,  has  had  so  oppoTtunity  to 
bring  forward  his  defence,  he  shall  be  allowed  it  [See  Newnan  v.  Campbell,  M.  &  Y.  68 
and  cases  cited.] 

Thus,  where  the  surety  recovered  judgment  against  his  principal  in  the  County  Court  by 
motion  of  which  the  principal  had  no  noticei  the  latter  was  allowed  a  trial  in  the  Circuit 
Court  upon  certiorari^  showing  in  his  petition  that  he  had  paid  to  his  surety  an  indemnifi- 
cation before  judgment  against  him. 

The  defendant  below  was  moved  against  in  the  County  Court,  as  prin- 
cipal, to  recover  back  money  paid  for  him  by  the  plaintiff  as  surety.  He 
had  no  notice,  and  judgment  was  entered  against  him.  He  removed  the 
cause  into  the  Circuit  Court  by  certiorari.  He  stated,  in  his  petition,  that 
he  had  paid  to  his  surety  an  indemnification  before  judgment  was  entered 
against  him. 

[277]  Roane  and  Haywood,  JJ.  —r  In  all  cases  where  the  party 
against  whom  judgment  is  rendered  has  had  no  oppoi*tunity  to  bring  for- 
ward his  defence,  he  shall  be  allowed  it.  If  a  set.  fa.  be  against  one,  as 
heir  to  his  ancestor,  to  have  execution  against  lands  alleged  to  have 
descended  from  the  ancestor,  and  the  heir,  being  tenant  in  tail  and  thinking 
himself  safe,  fail  to  make  defence  after  sci.  fa.  returned  against  him,  and 
execution  be  awarded  against  him  by  default,  he  shall  never  be  relieved 
because  he  would  not  plead  when  he  might  1  Levinz.  41 ;  1  Sid.  54 ; 
Ray.  19;  1  Sid.  7,  12;  Salk.  93,  204;  2  Str.  1075;  14  Viner,  Heir,  B. 
page  238 ;  5  Com.  Dig.  Pleader,  8,  §  9.  But  if  the  judgment  be  given 
upon  two  nihils  returned,  the  party  shall  not  thereby  be  excluded  from  his 
defence;  he  shall  be  allowed  to  make  it  afterwards  upon  notice  in  audita 
querela.  Here  is  not  even  a  9ci.  fa.  and  two  nihils ;  and  the  reason  for 
allowing  the  defence  is  much  stronger.  The  sci.  fa.  in  the  hands  of  the 
sheriff  may  be  seen  by  some  one  who  may  speak  of  it  to  the  defendant, 
and  thus  he  may  get  notice ;  but,  in  this  instance,  there  are  no  means  by 
which  notice  could  be  conveyed  to  him.  The  acts  for  summary  relief 
ought  to  be  so  construed  as  to  put  an  end  to  actions,  not  so  as  to  multiply 
them.  Better,  therefore,  to  have  a  re-examination  by  certiorari  than  by 
bill  in  equity,  and  to  settle  the  whole  controversy  in  the  first  action.  And, 
moreover,  these  acts  ought  to  be  so  construed  as  not  to  deprive  the  defend- 
ant of  any  just  dfeence  he  may  have,  as  payment  or  the  like,  any  more 
than  if  he  had  been  sued  at  the  common  law.  The  legislature  never  could 
mean,  for  the  sake  of  despatch,  to  take  from  the  defendant  any  valid 
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defence  he  might  have.  This  introduces  every  legal  defence  whatsoever. 
The  proceeding  under  the  act  for  relief,  by  judgment  on  [278]  motion,  is 
of  no  advantas^e  unless  in  cases  where  the  defendant  to  tlie  motion  has  not 
any  defence  to  make. 

Reverse  the  judgment,  and  remove  the  cause  with  directions  to  receive  the 
pleas  mentioned  in  the  petition. 


Knoxville,    May  Term,  1818. 
REBECCA  TIPTON  v.  JAMES  DAVIS. 

The  term  "  possessed/'  as  nsed  in  the  Act  of  1784,  22,  6  (Code,  2898),  is  not  to  indicate  the 
quantum  of  estate,  but  the  manner  of  occupntion;  and  signifies,  though  not  actuallv  seized 
by  inhabitancy,  yet  if  the  husbnnd  was  so  entitled  by  deed  and  a  legal  estate  as  to  have  a 
legal  right  to  the  possess'on,  then  the  widow  shall  be  endowed.  [Ace.  Apple  v.  Apple,  1 
Head,  853,  citing  this  case  and  thi.'^  definition.] 

A  widow  is  not  dowable  of  land  south  of  French  Broad  and  Holston,  of  which  her  hi^band 
died  posseted,  and  in  which  he  had  only  a  rii^ht  of  pre-emption  and  occupancy.  [Citing 
with  approbation  what  was  said  on  this  subject  in  Danforth  v.  Lowry,  3  Hay.  61, 67,  which 
see.] 

Per  Curiam,  Davis  brought  his  action  of  ejectment  against  Rebecca 
Tipton  for  lands  south  of  French  Broad  and  Holston.  He  claims  title 
by  deed  from  Benjamin  Tipton,  who  had  a  grant  from  the  State,  dated 
Itfay,  1808. 

On  the  trial,  Rebecca  Tipton  offered  to  prove  that  she  is  the  widow  of 
Benjamin  Tipton,  Sen.,  the  father  of  the  grantee;  that  he  died  in  1807, 
and  had  been  in  possession  of  the  lands  in  question  twenty-five  years 
before  his  death.  That  the  court  of  Blount  county,  on  her  petition,  ordered 
dower  to  be  laid  off"  for  her,  which  was  done  before  the  land  was  surveyed, 
and  that  she  was  within  the  lines  so  laid  off*.  The  Circuit  Court  rejected 
the  testimony,  and  verdict  and  judgment  was  rendered  for  the  plaintiff"  in 
the  ejectment. 

The  only  question  to  be  decided  is.  Did  the  Court  err  in  rejecting  the 
testimony  offered?  Widows  ever  since  1784,  c.  22,  §  8,  are  entitled  to 
dower  '*  in  lands,  tenements,  and  hereditaments,"  of  which  their  husbands 
died  seised  or  possessed.  The  nature  of  these  interests,  in  lands  south  of 
French  Broad  and  Holston,  are  well  defined  in  3  Haywood,  67 :  and  what 
is  said  in  relation  to  dowers,  page  68,  is  correct ;  as  is  also  what  is  said, 
page  62,  in  relation  to  the  phrase  [279]  "  lands,  tenements,  and  heredita- 
ments." Tiie  word  "possessed  "  in  1784,  c.  22,  §  8,  is  what  the  present 
claim  is  founded  on.  It  is  urged  that  the  term  "  possessed "  extends  to 
estates  of  which  the  owner  cannot  be  legally  said  to  be  seised.  This  idea, 
it  is  said,  comprehends  all  interests  not  yet  grown  into  perfect  legal  titles 
by  grant,  though  in  progression  towards  that  completion.  Will  it  extend, 
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then,  to  leaseholds  ?  No,  there  is  Dot  an  estate  for  life,  of  which  the 
widow  can  be  seised  "for  and  during  the  term  of  her  life."  Construction, 
ever  since  1784,  has  determined  the  contrary.  The  term  "  possessed  "  is 
not  to  indicate  the  quantum  of  estate,  but  the  manner  of  occupation ;  and 
signifies,  though  not  actually  seised  by  inhabitancy,  yet  if  she  is  so  entitled, 
by  deed  and  a  legal  estate,  as  to  have  a  legal  right  to  the  possession,  then 
she  shall  be  endowed. 

The  interest,  here  claimed,  was  unknown  in  the  year  1784.  It  origi- 
nated in  1789 ;  and  the  right  to  the  possession  under  1785,  c.  39,  is  not 
connected  with  any  legal  or  equitable  estate.  It  is  founded  only  on  a 
right  of  pre-emption,  or  right  to  purchase  in  preference  to  another,  which 
may  never  be  exerted,  and  may  be  abandoned  at  the  option  of  the 
occupant. 

It  never  has  been  heretofore  considered,  in  the  case  of  entries,  that  the 
wife  could  be  endowed  of  them.  She  never  has  been  considered  dowable 
of  a  land  warrant ;  and  yet  she  would  be  so  if  one  issued  upon'  an  entry, 
if  the  doctrine  were  to  prevail  which  is  now  contended  for ;  and  also  of  all 
trust  estates.  Occupants  are  empowered  to  make  deeds  of  conveyance  of 
their  rights ;  so  do  cestui  que  trusts,  enterers,  warrant-holders,  &c.  Were 
we  to  allow  dower  in  the  present  case,  founding  ourselves  upon  supposed 
legal  principles,  immediately  claims  for  dower  in  all  the  entries  in  John 
Armstrong's  office,  where  the  enterer  died  before  the  grant  issued,  would 
start  up,  and  in  [280]  other  entries  made  in  this  State  where  the  death 
of  the  husband  took  place  before  the  grant ;  also  in  all  trust  and  equitable 
estates :  and .  we  should  soon  find  that,  struggling  in  one  instance  to  do 
what  seems  equitable,  we  had  disturbed  the  whole  community.  The  pre- 
cipice is  too  frightful :  we  cannot  advance.  Judgment  affirmed^ 
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CLARES VILLE.      JULY  TERM,  1814. 

SUPREME  COURT  OP  ERRORS  AND  APPEALS. 

SEAWELL  AND  JONES  v.  WILLIAMS. 

A  sale  of  lands  under  a  judgment  obtained  on  a  $cire  Jaciaa  against  heirs  generallj  without 
naming  them,  is  good.  [Overruled,  with  s.  c.  2  Tenn.  278,  by  the  same  case  under  the 
style  of  Williams  v.  Seawell,  1  T.  88.] 

This  was  a  writ  of  error,  upon  which  errors  were  assigned.  For  that 
the  Circuit  Court,  who  tried  this  cause,  which  was  an  action  in  ejectment, 
did  not  suffer  the  plaintiff  to  produce  and  give  in  evidence  the  paper 
marked  C.  This  was  a  deed  from  the  sheriff  of  Montgomery  to  Seawell 
for  the  lands  in  question.  Seawell  had  taken  out  an  attachment  in  Sum- 
ner County  Court  in  the  year  1789,  or  thereabouts,  against  the  executors 
of  Armstrong,  and  caused  it  to  be  levied  on  the  lands  of  the  deceased, 
who  resided  and  died  in  North  Carolina.  It  was  founded  upon  the  Act  of 
1794,  c.  1,  §  21.  He  obtained  judgment  on  this  attachment  against  the 
executors ;  and  the  land  attached  was  sold,  but  satisfied  only  part  of  the 
debt.  He  then  caused  scire  facias  to  issue  against  the  heirs  and  devisees 
of  the  deceased,  not  naming  them,  but  describing  them  as  the  heirs  and 
devisees  of  Armstrong.  And  upon  two  returns  that  the  heirs  were  not 
found,  he  obtained  judgment  for  sale  of  the  lands,  &c.  Divers  executions 
i.^sued ;  and  upon  one  of  them  the  lands  in  question  were  sold,  and  pur- 
chased by  [281]  Seawell.  But  it  being  discovered  that,  in  this  execution, 
a  blank  for  the  county  to  the  sheriff  of  which  it  was  directed  had  not  been 
filled  up,  another  set.  fa.  issued  to  the  sheriff  of  Montgomery,  and  he  sold 
the  same  land  by  virtue  thereof  to  Seawell,  and  gave  him  the  deed  for  it 
referred  to  in  the  bill  of  exceptions,  and  in  the  assignment  of  errors,  as  the 
paper  marked  C«  Seawell,  on  the  trial  in  ejectment,  proved  the  death  of 
Armstrong,  and  the  proceedings  at  law  before  stated,  and  then  offered 
to  read  this  deed ;  but  the  judge  of  the  Circuit  Court  rejected  it,  being  of 
opinion  that  the  judgment  aforesaid  for  the  sale  of  the  lands  was  wrong ; 
and  the  Jl.  fa,  and  sale  under  it  also,  because  the  heirs  and  devisees  were 
not  named  in  the  sci.  fa,^  the  sheriff's  returns,  or  judgment,  or  even  in  the 
fi.fa.  And  the  question  raised  by  this  record  comes  on  now  to  be  argued 
by  Whitesibes  and  Haywood,  for  the  plaintiff  in  error,  and  by  Hats  and 
Orme,  for  the  defendant  in  error. 

Counsel  for  the  Plaintiff  in  Error. — If  this  were  a  voidable  judg- 
ment or  an  erroneous  one,  the^.  yb.,  or  sale  under  it,  vested  a  good  title  in 
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the  purchaser ;  for,  if  it  ever  should  be  reversed,  the  defendant  will  be  en« 
titled,  not  to  the  thing  sold  under  it,  but  to  the  value  thereof.  2  Cro.  698 ; 
4  Mod  161 ;  5  Com.  Dig.  3,  B.  20 ;  Salk.  588 ;  8  Rep.  19-143.  If  it  be  a 
void  judgment,  then  the^.  fa.  and  sale  were  also  void,  and  the  sheriff  for 
seizing  and  selling  was  a  trespasser.  It  cannot  be  said  of  a  void  judgment 
that  it  authorizes  the  clerk  to  issue  a^..ya.,  or  justifies  the  sheriff  for  seiz- 
ing and  selling :  for  if  it  did  justify  him  it  would  not  be  void  ;  that  is,  in- 
effectual to  all  purposes.  Nor  could  it  justify  a  sale  unless  also  it  justified 
the  purchaser  at  the  sale ;  for  to  validate  the  sale,  and  condemn  the  pur- 
chase at  the  same  time,  is  not  only  absurd,  but  impossible.  Can  it  be 
[282]  supposed  that  a  sheriff  shall  be  treated  as  a  trespasser,  who  receives 
{HTOcess  from  a  court  having  authority  to  act  upon  the  subject  of  that  process^ 
because  he  obeys  it  ?  Either  he  must  execute  it,  or  refuse  to  execute  it. 
If  the  latter,  then  he  is  governed  by  his  own  judgment,  and  not  that  of  the 
Court ;  if  the  former,  must  he  act  at  his  peril  ?  Must  he  be  ruined  if  the 
Court  has  given  a  wrong  judgment ;  or  must  the  law  protect  him  ?  Surely 
it  must  protect  him ;  for  he  has  no  means  of  knowing  whether  the  Court 
has  acted  properly  or  improperly.  He  has  not  the  means  of  forming  a 
judgment ;  and,  if  he  had  the  materials,  he  has  not  the  knowledge  that  will 
enable  him  to  decide.  All  that  he  can  know  is  that  the  Court  has  power 
over  the  subject  concerning  which,  by  the  process,  it  has  directed  him* 
Will  it  be  said  that,  for  seizing  and  selling  under  this^.  /a.,  the  sheriff  is 
liable  to  an  action  of  trespass  ?  He  has  done  that  which  the  Court  ordered 
him  to  do ;  why  punish  him  for  the  misdoing  of  the  Court  ?  why  not  rather 
pmish  the  Court?  If  the  Court  is  not  to  be  punished  for  an  error  in  judg- 
ment, much  less  is  the  sheriff  to  be  punished  for  acting  in  a  case  where  he 
had  no  power  to  judge,  and  so  could  not  commit  an  error  in  judgment  at 
all.  A  judgment  is  not  void  but  in  the  single  case  where  the  Court  who 
gives  it  had  no  jurisdiction  over  the  subject.  Then,  indeed,  the  officer  is 
a  trespasser  if  he  acts  in  obedience  to  the  process  which  commands  execu- 
tion of  it ;  for  he  knows  well  enough  that  the  Court  has  no  power  over  it 
He  can  well  know  the  extent  of  jurisdiction,  though  he  may  not  know  all 
the  rules  the  law  prescribes  to  a  court  having  jurisdiction  for  the  govern- 
ment and  regulation  of  its  conduct.  This  reasoning  is  in  conformity  with 
10  Rep.  76;  8  Inst.  231 ;  2  Salk.  674;  Carth.  274;  Cro.  C.  895  ;  1  Str. 
711 ;  2  Str.  1000  ;  2  WiUs.  382  ;  2  Str.  924;  2  Wills.  485  ;  8  Term  Rep. 
427.  If  these  [283]  arguments  be*  correct,  then  the  judgment  being  not 
void,  even  admitting  it  to  be  voidable,  the  sale  cannot  be  deemed  invalid ; 
and,  if  not,  then  this  deed  marked  C  is  effectual  to  pass  the  estate  to  the 
purchaser,  and  ought  to  have  been  received  as  evidence  by  the  Circuit 
Court. 

But  indeed  the  judgment  is  even  not  erroneous :  for  at  common  law  a 
ad.  fa.  against  the  heir,  upon  a  judgment  against  the  ancestor,  is  for  the 
same  purpose  as  a  set.  fa,  against  the  heir  upon  a  judgment  against  the  ex- 
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ecu  tor  in  this  country ;  namely,  to  have  execution  against  the  lands  de- 
scribed. The  8ci»  fa,  against  the  heir  under  the  Act  of  1784,  c.  4,  is 
bottomed  upon  the  same  principles  as  the  sci,  fa.  against  the  heir  at  the 
common  law,  and  the  latter  set,  fa.  need  not  name  the  heir.  Lil.  Ent.  384 ; 
2  Saunders,  notes  on  pages  6-8 :  5  Com.  Dig.  Pleader,  3  L.  3,  3  L.  6.  If 
it  be  sufficient  that  the  sd.fa,  should  issue  against  the  heir  bj  description, 
not  naming  him,  as  the  above  authorities  prove,  then  it  is  to  be  considered 
that  judgment  may  be  given  on  it  upon  two  nihils  returned.  5  Com.  Dig. 
Pleader,  c  3  §  o ;  2  Inst.  472  ;  2  Mod.  C.  227  ;  Ba.  Ab.  Sci.  Fa.  If  it 
could  not,  then,  in  all  cases  where  the  heirs  or  devisees  reside  out  of  the 
State,  their  lands  could  not  be  sold ;  for  on  them  there  could  not  be  any 
personal  service  of  the  sci,  fa.  And  what  judgment  is  it  that  the  Court 
could  pronounce  on  such  a  sd,  fa,  ?  Certainly  not  against  the  heirs  by 
name,  for  they  could  not  be  named  anywhere  on  the  record  before  the  giv- 
ing of  judgment ;  and  therefore  the  Court  could  not  name  them  in  the  judg- 
ment, for  the  well-known  form  of  it  is,  that  the  plaintiff  shall  have  execution 
of  the  lands  descended,  &c  It  would  be  inconvenient  were  the  law  to  re- 
quire that  the  heirs  should  be  named ;  for  if  the  plaintiff  should  not  rightly 
name  them,  then  all  sales  of  lands  belonging  to  the  heirs,  under  executions  not 
rightly  naming  them,  would  be  void,  —  [284]  a  thing  that  must  necessarily 
often  happen  ;  when,  at  the  same  time,  there  is  no  advantage  the  heirs  could 
have  if  named  in  the  zci,  fa,  that  they  could  not  have  if  only  described ; 
for,  if  by  any  means  they  should  hear  of  a  bcL  fa,  against  the  heirs  of 
Armstrong,  they  would  know  that  they  were  the  persons  meant  as  well  as 
if  the  sci.  fa.  had  been  against  them  by  name.  The  idea  that  every  de- 
fendant ought  to  be  named  is  a  mistake  ;  for  'will  not  a  sci.  fa,  lie  against 
executors  generally  ?  will  not  an  action  lie  against  the  hundred  ?  will  it  not 
lie  against  the  inhabitants  of  Eraswell  ?  And  in  this  case  in  Term  Re- 
ports, where  an  action  was  brought  against  the  inhabitants  of  the  county 
of  Devon,  it  did  not  fail  because  an  action  in  that  form  was  against  the 
law ;  but  only  because  the  action  would  not  lie  in  any  form.  These  cases 
prove  that  there  is  not  any  impropriety  in  maintaining  an  action  against 
the  defendants  who  are  described  and  not  named.  And  surely  there  is  no 
inconvenience  in  maintaining  the  set.  fa.  in  that  way.  On  the  contrary, 
great  convenience  would  arise  from  it ;  as  it  will  enable  plaintiffs  to  get 
regular  judgments  many  times,  when,  otherwise,  a  creditor  would  not  be 
able  to  obtain  any  judgment  at  all  by  which  the  lands  of  the  debtor  could 
be  sold. 

White,  J.  —  The  main  question  in  this  cause  is,  Was  the  judgment 
void  ?*and  perhaps  the  true  distinction  is  that  stated  at  the  bar,  that  a  judg- 
ment by  a  competent  jurisdiction  is  not  void.  Be  that  as  it  may,  however, 
I  am  of  opinion  it  cannot  be  said  of  this  judgment  that  it  is  void. .  A 
sci.  fa,  against  heirs  generally  is  good;  and  judgment  may  be  pro- 
nounced upon  two  returns.  The  reason  of  the  thing  is  strong  for  this  posi- 
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tion.  Many  times  the  creditor  does  not  know  and  cannot  learn  the  names 
of  the  heirs,  nor  can  find  where  thej  are ;  he  can  do  no  better  thail  de- 
scribe [285]  them.  If  they  get  personal  knowledge  of  the  sci.  fa.,  they 
will  know  from  description  that  they  are  the  persons  intended.  But  if  in 
all  instances  they  must  be  named,  it  will  needs  happen  that  in  many  no 
jadgment  at  all  can  be  obtained.  The  practice  heretofore  is  of  some  weight ', 
in  nineteen  out  of  twenty  instances,  the  practice  has  heretofore  been  to  pro- 
ceed in  sci,  f<u  by  description  and  not  by  name. 

Again,  I  do  not  think  the  defendant  in  ejectment,  or  other  stranger, 
ought  to  be  allowed  to  object  to  the  judgment « and  the  set.  fa.,  when  the 
heirs  of  Armstrong  have  acquiesced  so  long.  As  to  Newnan  and  Maclin,  I 
did  not  mean  to  decide  this  question. 

Oysbton,  J.  —  I  concur  with  what  has  been  said  by  the  other  member 
of  the  Court ;  and  I  will  now  only  say  that  the  present  objection  is  by  a 
stranger,  who  ought  not  to  be  heard  to  complain  when  the  parties  to  the 
judgment  are  satisfied.  The  plaintifi^,  in  this,  as  in  all  other  cases,  must 
make  out  his  title ;  but  he  can  say  to  Williams,  Stranger,  stand  aside ;  it 
is  nothing  to  you  whether  I  had  a  good  judgment  or  not  The  heirs  do 
not  complain.  If  there  be  any  defect  you  are  not  to  meddle  in  that ;  for 
they  and  I  are  to  settle  it.  The  Court  will  say  he  is  a  stranger,  who  ex- 
cepts to  a  title  which  is  derived  through  a  channel  he  had  no  concern  with. 
If  the  parties  acquiesce,  why  should  he  disturb  them  ?  As  to  Newnan  and 
Maclin,  if  the  title  were  in  any  respect  doubtful,  the  Court  could  not  com- 
pel the  purchaser  to  receive  it.  That  was  all  the  Court  decided.  It  was 
enough  in  that  case  if  the  Court  could  see  that  probable  objections  could 
be  raised  against  the  title.  It  may  be  true  that  the  judgment  is  not  void 
in  any  case  where  the  Court  has  jurisdiction.  But,  without  deciding  on 
that  point,  we  can  see  here  that  the  judgment  is  not  void,  and  that  the  Cir- 
cuit Court  has  erred.  Judgment  reversed. 
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CHARLOTTE.    SEPTEMBER  TERM,  1818. 

P.  DARBY'S  LESSEE  v.  JAMES  M'CARROL,  REUBEN  POL- 
LARD, WILLLA.M  REASONS. 

The  Bale  of  an  iniknt's  realty  for  the  ancestor's  debt  under  a  jndgment  recovered  by  serrice 
of  a  tart  fadas  npon  a  gnardian  ad  litem,  or  npon  the  application  of  such  guardian,  there 
being  a  regular  guardian,  is  a  nullity.  [Citing  Darby's  Lessee  v.  Anglin,  4  Hay.  244. 
And  see  Gray  v.  Darby,  M.  &  Y.  401,  409 ;  Darby's  Lessee  v.  Russel,  6  Hay.  189.] 

[286]  RoANB  and  Haywood,  JJ.  —  This  is  an  ejectment  upon  which  a 
verdict  and  judgment  were  given  for  the  defendants  in  Februaiy  term,  1816, 
in  the  Grcuit  Court  for  the  county  of  Montgomery.  The  iact&  are 
these :  — 

A  grant  issued  for  the  lands  in  question  to  John  Elliot,  lOth  July,  1788, 
640  acres.  He  died  May,  1789,  leaving  George  S.  Elliot  his  only  son  and 
heir,  then  of  the  age  of  one  year,  who  conveyed  to  Darby  22d  January, 
1816.  Oldham  and  Johnson  were  appointed  the  administrators  of  J.  Elliot, 
deceased,  and  were  removed  by  appeal  April,  1791,  at  which  time  ZOpha 
Elliot,  the  widow,  was  appointed.  She  was  also  at  the  same  time  appoint- 
ed the  guardian  of  George  S.  Elliot.  At  April  term,  1792,  Geoige  Ne- 
ville was  appointed  special  gnardian  to  receive  notice  of  two  sci.  fas. ;  one 
at  the  instance  of  James  Elliot,  the  other  at  the  instance  of  Robert  Nel- 
son, who  had  recovered  judgments  against  the  administrators.  These  set'. 
fas,,  issued  in  June  term,  1792,  reciting  judgment  against  John  Elliot,  de- 
ceased. At  April,  1783,  an  order  was  made  for  the  condemnation  of  two 
tracts  in  Sumner  county,  to  satisfy  these  judgments.  At  July  term,  1793, 
a  sale  was  ordered,  and  also  an  order  of  sale  was  made  for  two  tracts  in 
Davidson,  which  issued,  and  the  lands  were  sold.  At  October,  1793, 
it  was  ordered  that  execution  issue  against  the  real  estate  of  John 
Elliot,  deceased,  to  satisfy  the  residue  of  the  two  before-nlentioned  judg- 
ments, and  one  in  the  name  of  Robert  Weakley. 

The  judgment  in  favor  of  James  Elliot  was  founded  upon  a  writ,  retamed 
to  April,  1791,  against  [287]  Oldham  and  Johnson,  administrators ;  it  was 
returned  executed,  the  plea  of  plene  administramt  was  pleaded,  and  a  note 
made  that  no  affidavit  was  required.  A  verdict  was  given  for  the  plaintiff; 
damages  one  hundred  and  sixty-three  pounds  sixteen  shillings.  A  ^  /& 
issued  against  the  goods  and  chattels,  lands  and  tenements,  of  J.  Elliot,  de- 
ceased, not  executed.  It  was  reissued  the  9th  of  June,  1792,  and  a  retorn 
was  made  upon  it,  that  land  was  sold  in  Davidson  for  part.  A  vendidm 
issued  for  the  residue.  On  the  2dd  of  October,  179d,  Neville,  by  deed, 
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reciting  his  appointment  as  special  guardian,  reciting  also  the  Ji.  fa,,  and 
an  order  of  July,  1793,  to  sell  the  real  estate,  and  a  sale  made  hj  Neville, 
bj  virtue  thereof,  of  a  tract  of  land  in  the  forks  of  Red  River,  granted 
the  10th  of  July,  1788,  to  John  Elliot,  deceased;  he  therefore  conveyed  the 
same  to  IkTCarroL  On  the  23d  of  January,  1793,  M' Carrol  conveyed 
to  Reasons  part  of  this  tract,  and  on  the  same  day  to  Pollard  another 
part.  They  had  possession  from  1793  to  the  day  of  the  trial  in  August, 
1816. 

In  1812,  a  bond  was  made  between  M* Carrol  on  the  one  side,  and  George 
S.  Elliot  and  Walker,  who  had  married  his  sister,  a  daughter  of  J.  Elliot, 
deceased,  on  the  other,  to  abide  by  the  award  of  certain  persons ;  which 
bond  is  lost.  The  contents  were  proved'  on  the  trial  to  be,  to  submit  all 
matters  in  dispute.  The  award  was  by  parol,  and  directed  M' Carrol  to 
pay  George  S.  Elliot  and  Walker  $400,  and  to  make  a  deed  to  them  for 
320  acres  of  land  in  the  county  of  Davidson,  and  that  Oldham  and  John- 
son should  pay  them  $450  each.  M'Carrol  executed  a  bond  for  the  con- 
veyai\ce,  and  a  note  for  the  money ;  and  has  conveyed  the  land  and  paid 
the  money,  and  has  also  a  receipt  in  full  from  them  as  legatees  of  J.  Elliot, 
deceased.  It  was  proved,  on  the  trial,  that  the  matters  in  dispute  related 
to  the  lands  and  personal  estate  of  J.  Elliot,  deceased ;  and  more  particu- 
larly [288]  the  lands.  The  personal  estate  was  worth  not  more  than 
$200.  The  arbitrators  thought,  at  the  time  they  made  the  award,  that 
M'Carrol  had  a  good  title  to  the  lands.  Zilpha  Elliot,  the  wife  of  M'Car- 
rol, and  late  widow  of  John  Elliot,  deceased,  died  in  1812  ;  she  was  mar- 
ried to  M'Carrol  in  1792.  Thb  action  was  commenced  on  the  7th  of 
February,  1816.     George  S.  Elliot  came  of  age  May,  1809. 

Upon  this  statement,  it  must  be  taken  that  the  sale  to  M'Carrol  was  made 
to  him  by  a  special  guardian,  and  the  deed  executed  by  that  guardian  did 
in  reality  convey  no  title  for  want  of  an  order,  and  also  because  an  order 
for  selling  the  ward's  estate  could  not  legally  be  given  to  such  a  guardian. 
But  he  had  by  the  deed  an  appearance  or  color  of  title.  A  color  of  title 
is,  where  a  conveyance  is  made  by  an  apparent  owner,  or  person  apparently 
having  an  authority  over  his  estate,  which  conveyance  would  actually  have 
passed  the  title,  had  the  circumstances  existed  which  were  reputed  to  exist. 
Such  color  is  not  raised  either  by  a  bond,  covenant,  or  agreement  to  con- 
vey hereafter.  That  cannot  be  taken  for  a  conveyance  which  only  stipu- 
lates for  a  conveyance  to  be  made  hereafter.  Undtf  such  color,  if  the 
grantee,  by  deed  or  by  what  is  equivalent  in  law  for  transferring  the 
title,  for  example,  a  devise  or  descent,  being  in,  shall  continue  in  the  actual 
possession  for  seven  years ;  when  no  incapacity  or  disability  is  imputable 
to  the  owner,  and  without  any  action  commenced  against  him  to  recover 
the  lands,  his  title  will  thereby  become  good  and  indefeasible  for  ever.  It 
is  supposed  by  some  that  "  a  deed  founded  upon  a  grant,"  the  phraseology 
used  in  1797,  c  43,  §  4,  implies  a  regular  cham  of  conveyances  from  the 
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second  or  other  subsequent  grantee  to  the  tenant,  who  has  been  in  posses- 
sion for  seven  years.  Let  us  examine  this  position.  Why  should  the 
legislature  prefer  one  who  is  in  possession  by  a  regular  chain  to  him  who 
is  in  possession,  but  not  by  a  [289]  regular  chain  ?  ELas  one  a  better 
title  at  first  than  the  other  ?  Are  they  not  equally  innocent,  and  equally 
meritorious  in  settling  and  improving  the  country,  and  in  adding  to  its 
strength,  wealth,  and  importance  ?  Let  us  suppose  a  case.  A.  is  a  second 
or  subsequent  grantee;  he  dies  intestate,  leaving  two  sons,  —  one  bom 
before  wedlock,  the  other  after ;  the  elder  was  born  in  Scotland  before  the 
removal  of  his  parents  to  this  country.  The  people  here  know  nothing  of 
this  circumstance.  The  elder  sells  one-half  of  the  lands,  being  supposed 
his  share  as  joint  owner  with  his  brother.  He,  the  elder,  is  reputed  the 
legitimate  son ;  there  is  no  doubt  entertained  or  any  suspicion  of  illegiti- 
macy. The  purchaser  takes  his  deed,  and  lives  seven  yeara  in  possession, 
and  then  is  sued  by  the  younger  brother,  who  proves  the  illegitimacy  of 
his  elder  brother,  and,  of  course,  that  his  vendee  originally  had  no  title, 
and  is  not  in  by  any  regular  chain.  Is  there  any  reason  why  he,  bis  as- 
signee, alienee,  or  bargainee  should  not  be  protected  ?  Is  he  not  within 
every  consideration  of  the  policy  which  provides  for  the  protection  of  pos- 
sessors ?  The  act  meant  no  difference  between  such  honest  and  innocent 
possessor,  and  one  no  more  honest  and  innocent,  but  more  fortunate  in 
having  been  less  circumvented.  Justice  and  sound  policy  require  that  both 
should  be  protected.  Let  us  put  another  instance.  A.  has  a  grant  from 
North  Carolina ;  he  goes  to  England  and  resides  there,  and  grants  a  power 
to  B.  in  this  State  to  sell  his  lands.  B.  sells  and  conveys  on  the  first  of 
August,  but  the  owner  in  England  died  on  the  SQlh  of  July,  in  the  same 
year;  the  vendee  pays  the  purchase-money,  which  is  transmitted  to,  and 
received  by,  the  executors  of  the  owner,  and  the  vendee  continues  seven 
years  in  possession,  and  then  is  sued  by  the  heir  of  him  who  gave  the 
power.  Here  the  vendee  is  not  in  by  any  regular  chain ;  he  has  no  title 
in  reality ;  but  will  any  one  say  he  ought  not  to  be  protected  under  the 
Acts  of  1715,  [290]  c.  27,  and  1797,  c.  43,  §  4?  The  distinction  which 
preserves  those  who  are  in  by  a  regular  chain,  and  not  those  who  are  in, 
but  not  by  a  regular  chain,  though  equally  free  from  fault  in  all  respects,  — 
is  merely  verbal  and  arbitrary,  and  could  not  be  designed  by  an  enlightened 
legislature.  It  does  not  exist  but  in  the  imagination  of  expounders.  It 
is  said  the  wording  of  the  act  will  not  admit  of  any  other  construction* 
We  think  far  otherwise,  as  we  will  endeavor  presently  to  show.  But  what 
if  the  words  of  an  act  be  stubborn  and  inflexible,  and  yet  in  the  case  before 
us  against  the  plain  meaning  of  those  who  made  use  of  them  ?  it  is  the 
business  of  a  judge  to  resort  even  to  subtlety  to  make  the  meaning  take 
effect.  Should  a  law  inflict  the  penalty  of  death  for  drawing  blood  in  the 
streets ;  and  to  save  the  life  of  a  man  flung  from  his  horse,  a  physician 
should  bleed  him  in  the  street,  ought  the  law  to  be  so  construed  as  to  in- 
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fiict  capital  punishment  upon  the  physician  ?    So  neither  is  it  proper  in  any 
case  to  adhere  to  the  letter  where  that  will  involve  a  manifest  absurdity. 
We  need  not,  however,  in  the  present  case  resort  to  this  reasoning.    The 
plain  and  accepted  meaning  of  the  terms  employed  lead  naturally  and  with* 
out  constraint  to  a  far  different  conclusion.     Whatever  title  cannot  be  sup- 
ported but  by  producing  a  certain  grant,  is  founded  upon  that  grant.    And 
in  the  cases  just  now  stated,  as  well  as  in  all  others  like  them,  what  title 
had  the  apparent  or  reputed  owners  but  one  reputed  to  be,  and  claimed  by 
derivation  under  the  second  or  subsequent  grantee?    Again,  wherever  a 
term  is  used  in  one  part  of  a  law,  and  also  in  another  part  of  the  same  law, 
if  the  meaning  in  one  case  can  be  clearly  ascertained,  the  same  meaning 
ought  to  be  affixed  to  it  in  others.    Now  in  1797,  c.  43,  §  3,  any  person 
claiming  by  deed  of  conveyance  founded  upon  a  grant,  from  whom  posses- 
sion shall  be  recovered,  shall  be  paid  for  his  improvements.     Suppose,  then, 
A.,  B.,  and  C.  are  made  executors  by  the  [201]  grantee,  and  are  e.npow- 
ered  to  sell ;  they  all  qualify,  and  one  of  them  sells  and  makes  a  conveyance, 
and  the  vendee  takes  possession,  and  the  first  grantee  recovers,  —  shall  the 
vendee  be  allowed  for  improvements  ?    Will  it  be  said.  No :  he  is  not  in 
by  a  deed  founded  upon  a  grant?     What  right  has  the  plaintiff  in  the 
ejectment,  the  first  grantee,  to  say  to  the  vendee,  Tou  were  not  in  by  a 
regular  conveyance,  when  the  heir  of  the  second  grantee  is  perfectly  satis- 
fied and  never  intended  to  disturb  the  vendee  ?    When  there  is  a  complete 
accordance  between  the  heir  and  vendee,  shall  a  stranger,  in  no  wise  con- 
cerned, be  allowed  to  usurp  the  place  of  the  heir,  and  to  insist  upon  a 
privilege  which  the  latter  had  determined  never  to  use  ?    No,  certainly ; 
this  stranger  shall  never  .be  allowed  thus  to  interfere.    As  to  him  such  deed 
is  founded  upon  a  grant ;  and  so  it  is  likewise  in  that  clause  of  the  same 
act  which  respects  the  limitation  of  actions.     Why  should  the  plaintiff  in 
ejectment  interfere  in  the  trial  in  ejectment  any  more  than  in  the  former 
case,  and  say.  True,  the  heir  and  vendee  are  united,  and  agree  that  the 
vendee  shall  not  be  disturbed ;  but,  notwithstanding  this,  I  will  act  for  the 
heir,  for  my  advantage  and  not  for  his,  and  will  take  from  him  his  election 
not  to  impeach  the  vendee,  and  will  say,  in  spite  of  him,  that  he  shall  im- 
peach it.     There  is  no  rationality  in  this.    It  cannot  be  law.    Again,  if  the 
vendee  in  possession  for  seven  years  is  not  in  for  himself  under  a  deed  of 
conveyance  founded  upon  a  grant,  then  he  is  in  without  title.     And  what 
16  the  consequence  then  ?    His  possession  is  counted  for  him  who  is  the 
apparent  owner  and  executed  the  deed  to  him,  and  his  possession  counted 
with  this  apparent  ownerahip  will  render  perfect  the  title  of  the  apparent 
owner ;  and,  the  moment  this  is  done,  it  enures  to  the  perfection  of  the 
title  which  the  apparent  owner  made  to  him.    For  if  A.  convey  to  B.  when 
A.  has  no  title,  and  afterwards  obtains  one,  that  enures  [292]  to  the  benefit 
of  all  his  assignees,  alienees,  or  bargainees.    If  the  possession  cannot  be  thus 
counted  for  the  bargainor  any  more  than  for  the  bargainee,  because  they 
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are  both  equally  destitute  of  regular  claim  or  derivation  of  title,  then  at 
least  the  possession  of  the  bargainee  ought  to  be  counted  against  the  first 
grantee,  and  ought  to  bar  him,  leaving  the  dispute  between  the  claimants 
under  the  second  grant  to  be  settled  amongst  themselves.  The  result  of 
this  reasoning  is,  that  the  lessor  of  the  plaintiff  is  barred  as  to  the  bar- 
gainees of  M'Carrol.  The  act  began  to  run  in  &vor  of  the  bargainees  of 
M'Carrol  when  they  took  possession  under  the  deed  made  to  them  bj 
M'Carrol,  which  is  more  than  seven  years  before  the  arrival  to  age  of 
George  S.  Elliot,  and  he  did  not  sue  till  after  the  expiration  of  three  years 
from  that  time,  and  is  therefore  barred  as  to  them  under  the  acts  above 
cited. 

But  as  to  M-Carrol  himself,  the  plaintiff  is  not  barred  by  the  act  of  limi- 
tations ;  for  it  did  not  begin  to  run  in  his  favor  till  the  expiration  of  the 
mother's  guardianship,  or  the  coming  to  age  of  the  heir,  after  which  a 
continuation  of  the  possession  by  M'Carrol  became  adverse  to  the  heir. 
And  from  this  latter  period  seven  years  have  not  expired  before  the  com- 
mencement of  this  action.     The  deeds  of  conveyance  made  to  the  bar- 
gainees by  M'Carrol  cannot  be  taken  to  be  good  so  fistr  as  the  power  of  the 
guardian  extends,  and  therefore  to  be  good  as  leases  till  the  heir  come 
of  age ;  for  they  are  not  made  as  leases  in  writing,  nor  are  covenants 
made  that  the  tenants  shall  improve  the  plantation,  nor  other  covenants 
made  which  are- required  by  1762,  c.  5,  §  18,  without  which  the  lease 
is  void.     The  bargainees  are  in  no  otherwise  than   under  the   title  of 
M'Carrol,  derived  under  the  deed  of  Neville.     Their  possession  under  it 
is  adverse  to  the  heir's  title.     In  an  action  by  him  by  his  next  friend  they 
could  not  claim  under  [293]  M'Carrol  as  guardian.     Their  possessions, 
therefore,  were  inconsistent  with  the  heir's  title,  and  were  adverse  to  his. 
M'Carrol,  had  he  been  sued,  might  have  said,  I  am  guardian,  and  keep  pos- 
session as  such ;  and  am,  as  guardian,  entitled  to  the  possession  that  shall 
be  recovered  in  this  action.     His  possession,  therefore,  is  not  adverse  to 
the  heir's  title,  till  by  the  death  of  the  mother  or  coming  to  age  of  the  heir, 
the  guardianship  was  determined.     And  from  either  of  these  periods  seven 
years  had  not  elapsed  before  the  commencement  of  this  action.    The  sale 
to  M'Carrol  by  Neville  was  void  for  the  reasons  given  in  4  Haywood,  249, 
Indeed  this  case  is  not  as  well  founded  as  that  was.     That  was  by  an  order 
for  the  sale  by  a  special  guardian ;  but  here  is  none.     The  time  is  too 
shoii;  for  raising  a  presumption  that  one  existed.     The  time,  likewise,  is 
too  short  for  raising  a  presumption  that  he  had  conveyed  to  him.     There 
is  no  evidence  that  the  award  was  under  seal,  or  that  the  submission  ex- 
tended to  a  determination  upon  the  heir's  title  to  the  land  in  question. 
Rather  the  contrary  is  inferrible  from  the  circumstances  stated.     This  dtle, 
indeed,  is  capable  of  confirmation ;  but  it  is  not  confirmed  by  the  act  of 
limitations.     Such  part  of  the  lands  as  remains  in  M'Carrol's  possession 
the  plaintiff  ought  to  have  a  verdict  for. 
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Judgment  was  entered  for  Pollard  and  Reasons,  absolutely,  and  the 
record  remanded  as  to  M' Carrol.  And  a  motion  being  made  for  reconsid- 
eration as  to  the  time  when  the  act  began  to  run  against  Pollard  and 
Reasons,  which  it  was  urged  was  only  from  the  coming  of  age  of  George 
S.  Elliot,  the  Court  took  time  to  advise  upon  this  part  of  the  motion  only 
until  next  term. 

This  case  was  decided  by  Roane  and  Haywood,  JJ. 

Note. — Judge  Haywood,  in  this  cose,  considers  the  eflfbct  of  the  mnning  of  the 
statute  of  limitations  upon  the  rights  of  the  infant,  after  such  sale,  where  the  pur- 
chaser was  the  husband  of  the  general  guardian,  and  afterwards  sold  to  a  third  person. 
Mr.  Meigs,  in  his  Dig.  §  1118,  is  rather  indignant  orer  the  conclusions  of  the  learned 
judge.  But  it  appears  from  what  is  said  by  Judge  Catron  in  Gray  v.  Darby's  Lessee, 
M.  &  Y.  409,  that  the  whole  case  was,  in  fiict,  taken  under  advisement,  and  decided 
differently  by  Judges  Whyte  and  Emmerson,  who  held  that  the  defendants  were  not 
protected  by  the  statute  of  limitations.  Mr.  Washington  states  the  facts  the  same 
way  in  his  argument  in  Scott  v.  Reid,  where  this  case  is  freely  commented  on.  So 
much  of  Judge  Haywood's  opinion,  therefore,  as  relates  to  the  statute  of  limitations 
is  not  the  decision  of  the  Court,  and  need  not  be  abstracted  into  a  head-note.  —  Ed. 


Oharlotte.    September  Term,  1818. 

SAMUEL  FRANCIS,  LESSEE,  v.  JOSHUA  WASHBURN  AND 

JOHN  RUSSEL. 

In  tax  sales,  and  summaiy  proceedings  generally,  the  facts  which  give  jorisdlction  should 
appear  upon  the  face  of  the  proceedings,  otherwise  the  proceedings  are  not  merely  voidable 
bnt  absolately  void.  [Ace.  Thatcher  v.  Powell,  6  Wheat  119,  citing  this  case.  Hamilton 
V.  Barum,  8  Y.  869,  citing  this  case  also.] 

Therefore  a  sale  for  taxes  under  the  Act  of  1797,  by  proceedings  which  do  not  show  that  the 
taxes  were  due  and  unpaid,  or  that  there  was  no  personal  property  that  could  be  distrained 
ibr  the  purpose,  conveys  no  title.  [Ace.  McCarrol  v.  Weeks,  2  Tenn.  216;  6  Uay.  246,  and 
4  Hay.  800,  which  see.] 

[204]  Ejectment. — Case  Agreed.  —  Roane  and  Haywood,  JJ, — The 
lessor  of  the  plaintiff  claims  under  a  grant  from  the  State  of  North  Carolina, 
for  640  acres,  to  Stockley  Donnelson,  dated  12th  January,  1797 ;  which  in- 
cludes within  its  bounds  the  lands  of  which  the  defendants  are  possessed. 
The  sheriff  of  Montgomery  county  by  deed  dated  14th  April,  1808,  con- 
veyed the  land  in  controversy  (among  other  lands)  to  the  lessor  of  the 
plaintiff,  by  virtue  of  an  order  from  Morgan  Brown,  who  purchased  at 
the  sheriff's  sale ;  which  sale  was  made  by  virtue  of  the  proceedings,  judg- 
ment, and  executions  from  the  court  of  Montgomery  county,  which  are  as 

follows :  — 

*<  July  Session,  1801. 

^  Haydon  Wills,  who  was  appointed  by  the  Court  at  January  term,  1801, 
to  receive  the  list  of  taxable  property  in  Captain  Bayard's  company,  reports 
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to  court  a  list  of  taxable  property  in  the  county  of  Montgomery,  not  listed 
for  the  year  1799,  nor  taxes  paid  thereon  ;  to  wit  (amongst  others),  Stock- 
ley  Donnelson,  2560  acres,  on  Yellow  Creek  waters. 

"Hatdon  Wills,  J.  P. 

"  Ordered  that  the  clerk  make  out  a  certificate  of  the  lands  and  tenements 
reported  by  Haydon  Wills,  Esq.,  for  the  year  1799,  that  are  liable  to  the 
payment  of  taxes,  agreeable  to  the  fourth  section  of  '  An  act  to  ascertain 
what  property  in  this  State  shall  be  deemed  taxable,  and  the  mode  of  as- 
certaining, accounting  for,  and  paying  the  public  taxes.' 

^  And  now,  to  wit,  at  January  term,  1802,  the  following  proceedings  were 
had  thereon ;  to  wit :  — 

[295]  "  On  motion,  it  is  ordered,  adjudged,  and  decreed  that  the  tracts 
of  land  entered  in  the  names  of  the  following  persons  be  subject  to  the  pay- 
ment of  taxes  due  thereon,  agreeable  to  the  report  of  Haydon  Wills,  Esq., 
receiver  of  taxable  property,  as  delinquent  for  the  year  1799,  agreeable  to 
law;  and  that  execution  issue  accordingly — (among  others),  Stocklej 
Donnelson,  $11.90.'* 

Whereupon  an  execution  issued  bearing  date  the  4th'  Monday  in  March, 
1802,  commanding  the  sheriff  of  Montgomery  county,  that  of  the  lands  of 
Stockley  Donnelson,  reported  to  be  in  arrears  for  taxes  of  the  State  and 
county  for  the  year  1799,  he  cause  to  be  made  the  sum  of  $11.90,  and 
also  the  sum  of  $1.40,  costs  and  charges,  &c.,  as  appears  of  record,  to  ren- 
der into  the  hands  of  those  entitled  to  receive  the  same,  &c. 

On  which  the  sheriff  made  return,  ^  Levied  on  2133,  and  advertised 
agreeable  to  the  old ;  not  sold  because  the  new  law,  which  required  it  to 
be  advertised  in  the  Gazette,  did  not  come  forward  till  the  day  of  sale." 

An  alias  execution  issued,  on  which  the  sheriff  returned  ^  The  within 
land  sold  agreeable  to  law  on  the  23d  day  of  July,  1802,  at  seven  mills 
per  aci'e.** 

The  defendants  claim  title  under  the  same  grant  to  Stockley  Donnelson, 
who  conveyed  the  same  by  deed  to  John  Love,  13th  January,  1797 ;  and 
which  is  registered  25th  July,  1815.  Love,  by  deed  dated  8th  of  Decem- 
ber, 1797,  conveyed  to  Levin  Powell  and  Cuthbert  Powell ;  which  was 
registered  in  Robertson  county  in  1798,  and  in  Montgomery  county  in 
1807.  Cuthbert  Powell,  by  deed  dated  2d  August,  1800,  registered  14th 
of  August,  1811,  relinquished  his  title  to  Levin  Powell,  who  died  since  that 
time.     The  defendants  are  tenants  to  his  heirs. 

On  the  foregoing  statement  of  facts,  the  cause  was  adjourned  to  this 
court,  by  consent  that  judgment  [296]  might  be  entered  for  the  plaintiff 
if  he  had  the  best  title  to  the  land ;  and,  if  not,  then  judgment  to  be  in 
favor  of  the  defendant. 

The  principal  question  in  the  case  is,  whether  by  the  sheriff's  deed, 
founded  on  the  record  of  the  proceedings  in  the  court  of  Montgomeiy 
county,  a  valid  title  is  vested  in  the  lessor  of  the  plaintiff.  The  sale  was 
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made  for  the  taxes  of  the  year  1799  ;  and  its  validity  must  be  tested  by  the 
provisions  of  the  Act  of  1797. 

Suppose  a  sheriff,  in  1820,  report  taxes  due  and  unpaid  for  1800,  would 
the  Court  have  power  to  give  judgment  upon  such  a  report  ?  Who  could 
prove  that  the  taxes  had  been  then  paid  to  the  proper  collector  ?  Such 
report  could  not  be  legally  made.  No  more  can  Haydon  Wills,  appointed 
to  take  the  lists  for  1801,  and  to  return  the  property  not  given  in  his  dis- 
trict for  that  year,  report  property  not  listed  in  1799  ;  much  less  can  the 
Court  give  judgment  on  such  a  return  for  the  year,  1801.  Should  the 
sheriff  make  a  false  statement,  and  judgment  be  rendered  and  land  of  the 
defendant  be  sold,  he  might  proceed  against  the  sheriff;  but  can  he  proceed 
against  Haydon  Wills  ?  He  did  not  give  the  information  as  a  foundation 
for  the  judgment,  and  perhaps  did  not  so  intend  it.  Nor  can  the  Court 
give  judgment  when  the  sheriff  does  not  report  that  the  taxes  are  due  and 
unpaid,  nor  when  he  does  not  state  that  there  is  no  personal  property  to 
satisfy  the  taxes.  In  M' Carrol  and  Weeks,  it  is  decided  that,  if  the  taxes 
liave  been  paid,  the  Court  have  no  jurisdiction,  and  all  is  void ;  and  will 
it  not  equally  make  void  the  judgment  if  it  does  not  appear  that  there  was 
no  personal  property  of  the  defendant  to  satisfy  the  taxes  ?  Judgment  can 
no  more  be  legally  entered  in  the  latter  than  in  the  former  instance.  It 
may  be  said  that  both  these  requisites  must  be  presumed  to  have  appeared 
to,  and  to  have  been  [297]  ascertained  by,  the  Court  before  judgment,  and 
that  such  presumption  will  remain  till  the  contrary  be  shown.  In  Weeks 
and  M'Carrors,  it  is  decided  that  whatever  gives  jurisdiction  must  appear 
in  the  proceedings.  And,  indeed,  in  summary  proceedings,  the  facts  which 
give  jurisdiction  should  appear  upon  the  proceedings.  2  Strange,  997, 
998 ;  1  Str.  816  ;  2  Str.  919 ;  Burr.  1103  ;  3  Burr.  1786  ;  4  Burr.  2062 ; 
Doug.  399,  469.  It  cannot  be  presumed  in  favor  of  their  correctness,  as 
it  can  in  favor  of  courts  of  record  that  they  had  proper  grounds  to  proceed 
on.  Summary  jurisdictions  are  exercised  by  men  of  various  capacities  and 
habits ;  circumstances  are  prescribed  for  their  observance  to  direct  and 
restrain  them  from  mistakes,  and  to  avoid  precipitancy,  and  to  secure  the 
citizen  from  a  misapplication  or  wrong  exercise  of  power.  These  are  so 
many  conditions  upon  which,  and  without  which,  they  cannot  acL  4  Term 
Rep.  424.  If  the  presumption  is  to  arise,  and  continue  till  the  contrary  be 
shown,  when  will  the  defendant  have  an  opportunity  to  show  it  ?  The 
purchaser  may  not  get  his  deed  from  the  sheriff  till  ten  or  twenty  years 
after  the  expiration  of  the  year  from  the  day  of  sale.  If  he  then  sue  the 
defendant,  must  the  latter  then  lose  his  land,  if  by  death  or  removal  or  for- 
getfulness  of  those  concerned  he  cannot  prove  the  payment  of  the  taxes  ; 
or  that  there  was  personal  property  sufficient  to  be  distrained  in  satisfaction 
of  the  sum  due  for  taxes  ?  All  these  inconveniences  may  be  avoided  by 
requiring  all  the  facts  that  give  jurisdiction  to  appear  on  the  face  of  the 
proceedings  themselves.     Here  it  does  not  appear,  by  report  of  the  sheriff 
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or  otherwise,  that  the  taxes  were  due  and  unpaid,  or  that  there  was  no  per- 
sonal property  that  could  be  distrained  for  the  purpose.    In  the  case  of 
Overton  v.  Campbell  and  Lackey,  it  is  laid  down  by  Judge  Whyte,  that 
one  having  interest,  and  not  made  a  party,  cannot  be  affected  by  judgment, 
but  all  is  void  as  to  him  :  and  with  the  doctrine  I  concur ;  it  is  [298]  entire- 
ly consonant  with  the  first  principles  of  justice  and  jurisprudence.     Before 
1803,  the  proceedings  to  enforce  payment  of  taxes  were  in  penoncun  only. 
Consequently,  if  judgment  were  against  one  who  was  not  owner,  nor  had 
been  cited  by  publication,  it  was  void  as  to  him  who  was  the  owner,  who 
had  neither  been  named  nor  described  in  the  publication.     And  was  Stock- 
ley  Donnelson  the  owner  in  this  case  ?   On  the  12th  January,  1787,  the  land 
was  granted  to  him ;  on  the  13th  he  conveyed  it  to  Love,  from  whom,  by 
intermediate  conveyances,  it  came  to  the  Powells ;  and  it  was  registered 
in  1815.    The  land  was  sold  for  the  taxes  of  1799.    The  tax  ought  to 
have  been  paid  by  Love ;  for  he  who  is  in  possession  under  a  grant  or 
deed  ought  to  pay,  and  here  he  is  in  under  a  grantee  and  under  a  grant  till 
the  deed  be  described,  and  then  for  himself  under  the  deed.    The  legal 
title  is  in  Donnelson  till  registered ;  but  a  trust  estate  is  in  Love,  and  may 
be  seized  by  execution  and  sold  for  the  taxes,  and,  when  sold,  the  purchaser 
will  come  into  the  place  of  Love.    Or  Love,  and  not  Donnelson,  will  be 
considered  as  owing  the  taxes  ;  in  which  case  the  State  is  not  a  creditor  of 
Donnelson  to  be  affected  :  and  then  the  deed,  when  registered,  will  take 
effect  as  from  the  date,  and  cause  Love  to  be  considered  as  the  owner 
from  the  date,  —  as  was  the  law  previous  to  1807,  when  the  exception  was 
made  in  favor  of  creditors  and  subsequent  purchasers.     And  if  Love  was 
the  owner  all  along,  particularly  in  1799,  when  the  taxes  were  due  ;  or  in 
1801,  when  the  report  was  made,  —  then  he  is  not  named  either  in  the 
report,  publication,  or  judgment,  and  all  is  void  as  to  him  and  his  assigns. 

Objected,  first,  that  payment  of  taxes  may  be  given  in  evidence,  because 
afler  payment  the  defendant  has  no  notice  of  the  proceedings  intended  against 
him,  as  he  has  by  non-payment.  Answer :  if  want  of  notice  for  any  cause 
destroys  the  sale,  this  case  is  [299]  distinguished  from  ordinary  ones  in 
courts  of  record.  The  argument  itself  admits  the  inconclusiveness  of  the 
judgment,  and  this  difference.  Objection :  The  sheriff  cannot  report,  nor 
collect  the  taxes  returned  by  the  justice.  Answer :  Then  no  one  is  to  col- 
lect, and  the  taxes  are  not  due  at  all.  Is  there  no  means  to  avoid  a  judg- 
ment and  sale  by  payment  to  any  one  ?  Objection :  Personal  property  may 
be  distrained  and  sold ;  why  not  realty  by  judgment  without  notice  ?  An- 
swer :  The  legislature  preserves  the  latter  with  more  care  than  the  former. 
This  preference  is  apparent  in  every  law  where  we  could  possibly  expect  to 
find  it.  It  is  a  part  of  our  policy.  Objection :  Grants  are  upon  condition 
to  pay  taxes.  Answer :  The  legislature  may  decline  taking  advantage  of 
this  condition,  by  insisting  upon  which  the  lands  revert  to  the  State. 
Instead  thereof,  the  legblature  prescribes  a  judgment  and  notice  to  precede 
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it  by  publication ;  which  it  is  presumed  will  give  notice,  and  in  fact  will 
generally  da  so.  Objection :  Payment  cannot  be  alleged  to  affect  the  sale. 
Answer :  This  position  conflicts  with  the  decision  in  M'Carrol  and  Weeks, 
which  it  is  admitted  will  stand  the  test  of  investigation.  Objection:  The 
debt  paid  discharges  notice.  Answer :  Non-payment  b  not  deemed  by  the 
law  any  notice  at  all ;  it  requires  publication.  What  right  have  we  to  say 
non-payment  is  equal  to  publication  ?  Objection :  If  defendant  knows  that 
he  has  paid  the  taxes,  he  cannot  know  without  publication  that  they  will 
proceed  against  his  land.  Answer :  If  he  has  not  paid,  he  cannot  know 
when  and  where  they  will  proceed.  Oflentlmes  agents  do  not  pay,  and 
deceive  their  principal;  publication  will  give  notice  of  the  danger,  and 
rouse  owners  from  their  security.  Objection :  Publication  will  not  give 
notice.  Answer :  It  is  intended  to  do  so.  Its  inadequacy  will  make 
it  more  necessary  to  require  it.  It  cannot  be  dispensed  with  so  long 
as  it  may  convey  [300]  notice  to  some,  merely  because  it  will  not 
convey  it  to  all.  It  is  at  least  better  than  no  attempt  at  all  to  give 
notice.  Objection :  A  report  is  no  notice.  Answer :  If  the  sheriff  mis- 
reports,  he  is  liable  to  the  defendant.  Therefore,  without  his  report  the 
Court  cannot  act  Objection :  The  lands,  and  not  the  person  were  liable 
under  1797.  Answer:  1803  expressly  fixed  a  lien  upon  them.  This 
law  was  useless  if  the  lien  was  already  fixed.  Objection:  In  proceed- 
ings in  rem  all  are  parties.  Answer:  Because  all  mankind  are  sum- 
moned  to  defend  by  the  process  affixed  in  court  and  in  the  vessel  to  be 
condemned.  Here  is  no  citation  for  all  mankind  or  for  any  one  that  is 
interested.  Objection:  Cooke,  861,  is  not  law.  Answer:  So  far  as  it 
agrees  with  this  opinion,  we  think  it  is.  Objection :  The  sci,  fa.  went 
against  an  heir  when  there  was  a  devise  and  the  sale  was  good.  Answer : 
The  «ei. /a.  is  not  indispensable.  The  judgment  against  an  ancestor  may 
serve  as  a  foundation  for  an  execution  against  the  lands,  though  no  set.  fa, 
issues ;  it  is  used  in  such  case  by  way  of  caution,  not  of  nec^sity.  Objec- 
tion :  The  Court,  whose  jurisdiction  depends  upon  a  fact,  —  for  instance,  a 
vessel  being  within  two  leagues  of  an  island,  —  must  ascertain  the  fact,  and 
when  ascertained,  and  judgment  or  decree  upon  it,  and  proceedings  under 
the  sale,  these  cannot  be  invalidated  by  proof  of  the  non-existence  of  the 
fact.  Answer :  In  case  of  foreign  proceedings  and  foreign  jurisdiction,  if 
this  were  not  the  law  all  their  decrees  would  fluctuate  ad  infinitum,  and 
depend  upon  the  evidence  on  either  side,  which  could  be  given  in  a  distant 
country ;  where  sometimes  it  would  pi*eponderate  in  favor  of  the  fact,  and 
sometimes  against  it.  In  summary  municipal  jurisdictions,  the  inconven- 
ience is  not  so  great  If  the  vessel  be  not  captured  or  escape,  the  jurisdic- 
tion fails.  Objection :  The  record  [6  Massachusetts  Reports]  is  conclusive 
evidence  of  all  the  [301]  facts  stated  in  it.  Answer :  Here  is  no  allega- 
tion of  the  fact  that  gives  jurisdiction,  —  lands  within  the  county,  non- 
payment of  taxes,  nor  want  of  personal  property.    Objection :  The  sentence 
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of  a  competent  court  is  conclusive  upon  him  who  is  a  party.  Answer : 
It  is  not  conclusive  upon  him  who  is  no  party  ;  and  here  it  is  considered  that 
Love  was  no  party.  Objection:  5  Cranch,  173.  Answer:  There  it  was 
admitted  that  the  jurisdiction  of  inferior  courts  must  appear  upon  the  face 
of  the  proceedings,  not  so  of  the  court  whose  proceedings  were  then  under 
examination,  because  not  an  inferior  court.  Here  the  court  is  for  this  pur- 
pose inferior,  and  its  proceedings  summary,  and  its  judgments  inconclusive. 
Objection :  13th  Johnston,  143, 153,  449,  what  is  done  by  a  competent  court 
is  conclusive.  Answer  :  8  Term  Rep.  449,  and  again,  here  is  not  a  competent 
court  unless  the  facts  appear  which  give  it  jurisdiction.  Objection :  The  C!on- 
stitution  does  not  forbid  a  distress  and  sale,  or  seizure  and  sale  of  lands,  with- 
out judgment  Answer:  The  law  requires  notice  by  publication  and 
judgment.  Objection :  A  party  is  not  made  by  publication.  Answer :  Those 
are  parties  against  whom  process  is  prayed  and  directed.  Objection  :  A  pur- 
chaser with  his  deed  unregistered  cannot  be  known.  Answer  :  Just  as  well 
as  the  grantee  who  has  sold  to  him,  because,  grants  are  good  whether 
registered  or  not  in  the  county.  Many  grants  were  registered  in  Hawkins 
county,  many  in  North  Carolina,  and  the  one  is  as  easily  discovered 
as  the  other.  And,  even  if  he  were  not,  we  ought  not  to  fix  upon  him 
merely  because  he  is  more  accessible  than  the  other.  A  sale  of  his  interest 
would  be  very  probably  subject  to  the  trust  in  the  purchaser ;  in  which 
case,  neither  of  them  would  lose  any  thing.  But  sell  the  right  of  the 
purchaser,  and  thd  beneficial  interest  would  pass, 
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A. 

ABATEMENT, 

It  is  a  good  plea  in  abatement  to  a  bill  in  chancery  that  the  defendant  resides  in  a 
different  district  from  that  in  which  the  bill  is  filed,  and  that  the  process 
was  served  upon  him  in  the  county  of  his  residence,  although  injunction  be 
sought  and  obtained  against  an  execution  issued  to  the  county  in  which  the 
biU  is  filed.  ~  Cain  v.  Butler,  268. 

(See  Officer,  8;  Revivor.) 
ACCORD  AND  SATISFACTION.    {See  Estoppel,  2.) 
ACCOUNT, 

1.  Examination  of  accounts  not  within  the  compass  of  the  order  of  reference,  and 

not  within  the  matters  in  controversy. by  the  pleadings,  ought  to  be  paid 
for  by  him  who  presented  them  —  Cook  v.  Smith,  246. 

2.  Upon  bill  filed  for  an  account,  after  judgment  at  law,  the  defendant  answered, 

and,  upon  final  hearing,  the  bill  was  dismissed  on  the  merits,  the  proof  show- 
ing an  indebtedness  larger  than  the  recovery  at  law. — McCain  v.  Vincent, 
279. 

8.  It  is  extremely  dangerous  to  open  accounts  after  settlements  made  by  the  par- 
ties, and  a  bond  given  for  the  balance,  or  release  executed.  —  Love  v.  White, 
871. 

4.  It  ought  not  to  be  done  when  the  application  is  made  after  a  considerable  lapse 
of  time,  when  vouchers  are  lost  and  witnesses  removed.  — lb. 

6.  And  when  opened,  the  burden  of  proof  is  upon  the  complainant,  and  evidence 
ought  to  be  received  only  to  such  parts  of  the  account  as  the  Court  permits 
the^laintiff*  to  falsify,  if  he  can.  — /&. 

6.  It  is  allowed  under  the  restraint  of  not  proceeding  after  answer  until  the  Court 

directs  a  further  procedure,  which  will  be  allowed  if  the  errors  be  confessed, 
or  such  circumstances  detailed  as  render  it  very  probable  that  a  mistake 
intervened.  —  lb. 

7.  The  account  will  be  opened  if  tlie  application  be  made  recently,  and  collusion 

be  alleged,  or  finud,  or  the  settlement  be  made  under  suspicious  circiun- 
stances,  which  show  an  undue  influence  of  one  of  the  parties  over  the  other ; 
or  there  be  a  promise  to  correct  errors,  or  surprise,  or  the  account  itself  show 
errors,  or  the  like.  —  lb. 
(See  Administration,  2,  8,  4 ;  Costs,  2,  8 ;  Equity,  4 ;  Equitt  Pleading  and 
Practice,  8,  4, 19;  Exegittors  and  Administrators,  16, 16.) 
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ACTION, 

1.  Fraad,  to  be  relieved  against,  must  be  operative.    It  is  not  sufficient  to  say  that 

an  act  was  done  with  a  fraudulent  intent.  It  must,  in  its  effects,  be  injurious 
to  the  party  complaining,  otherwise  he  is  not  entitled  to^relief.  —  Cunningham 
V.  Skidds,  261. 

2.  The  law  abhors  multiplicity  and  splitting  of  actions,  and  therefore  obligees  or 

payees  of  a  contract  cannot  divide  it  into  several  actions. — Perkins  v.  Modify, 
826. 

8.  And  the  Act  of  1784,  22,  6  (Code,  2010),  makes  no  change  in  this  respect,  for 
it  regards  the  right  of  property,  but  the  remedy  is  not  dtered  so  as  to  become 
two  actions ;  it  is  still  single,  with  the  addition  of  the  representative  of  a 
deceased  party  to  the  survivor.  —  lb, 

4.  And,  in  such  cases,  all  must  join  in  the  action,  and,  if  some  will  not  agree  to 
prosecute  the  suit,  they  must  be  summoned  and  severed,  and  the  others  per- 
mitted to  proceed  alone. — 76. 

(See  Apprentice  ;  Bevivos.) 
ADMINISTRATION, 

1.  Distributees  cannot  recover  their  distributive  portions  without  administration 

on  the  estate  of  the  intestate.  —  Clark  v.  Clark,  19. 

2.  The  true  use  of  rendering  an  administration  account  to  the  County  Court,  is  to 

operate  as  a  check  on  the  conduct  of  the  representative,  and  to  furnish  infor- 
mation to  tiiose  interested  in  the  assets.  It  is  evidence  for  the  representative 
to  show  compliance  with  that  part  of  his  duty,  but  for  no  other  purpose, 
being  ex  parte,  taken  at  his  instance,  and  upon  his  representations. — Stephen- 
son V.  Stephenson,  87. 

8.  Charges  and  disbursements  which,  under  1789,  28,  2  (Code,  2811),  the  personal 
representative  is  entitled  to  retain  for,  are  such  unavoidable  payments  of 
money  without  which  the  estate  cannot  be  collected  and  disposed  of.  — lb, 

4.  Thus,  Aineral  charges,  charges  for  probate  of  the  will  or  letters  of  administra- 
tion, recording  of  inventories,  accounts  of  sales,  orders  of  sales,  and  the 
charges  of  suits  legally  brought  for  the  benefit  of  the  estate,  or  of  defending 
suits  brought  against  them,  and  the  like,  are  allowable;  but  eipenses  in 
travelling  and  remaining  at  court,  and  others  of  a  similar  nature,  are  not 
allowable. — lb, 

6.  SemUe,  all  acts  done  under  letters  testamentary,  or  of  administration,  between 
their  date  and  their  revocation,  are  valid :  as,  for  example,  sales  of  personalty. 
—  Pinkerton  v.  Wcdker,  155. 

6.  Under  1786,  4,  2  (Code,  2250),  a  debt  due  by  bond  or  note  is  of  superior  grade 

to  the  demand  which  a  surety  has  against  his  principal  for  money  paid  as 
such. — Hartley  v.  Gains,  384. 

7.  And,  therefore,  to  a  motion  of  such  surety,  it  is  a  good  defence  that  the  personal 

representative  has  notice  of  debts  due  by  bond  or  note  to  the  amount  of  the 
assets  in  his  hands.  —  76. 

8.  And  if  the  administrator  be  sued  at  the  same  time  for  several  debts  of  equal 

grade,  it  is  not  a  good  plea  that  such  suits  are  pending,  or  that  he  had  notice 
of  demands  to  the  amount  of  assets.    The  proper  course  is  to  confess  judg- 
ment to  the  extent  of  assets,  and  then  plead  fully  administered.  —  lb. 
{See  CoBTB,   2,  8;  Executobs  and  Adhinistbatobs;  Limitations,  7,  9; 

Pleading,  2,  8,  5-8.)  * 

ADMINISTRATORS.    (iSee  Exbcutobs  and  Administbatobb.) 
ADMISSIONS, 

1.  The  admissions  of  a  party  to  the  suit  against  his  interest,  are  evidence  in  &vor  of 
the  other  side,  whether  made  by  the  real  par^  on  the  record,  or  by  a  nominal 
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ADMISSIONS,  —  continued. 

party  who  sues  as  tnutee  for  another,  or  hj  a  party  who  is  really  interested 
in  the  suit,  though  not  named  on  the  record.  —  Boyd  t.  Henaley,  606. 
2.  If  therefore  a  party  sne  before  a  justice  for  a  balance  within  his  jurisdiction  due 
by  note,  his  admission  that  the  balance  due  him  is  only  the  amount  claimed 
will  determine  the  amount  of  the  debt,  though  the  note  show  a  larger  sum 
due ;  and  the  judgment  will  be  a  bar  to  any  Airther  action  on  the  note. — lb. 
{See  Pabtkbrshxp,  4 ;  Fatmbnt,  8.) 

ADULTERY.    (See  Alimovt.) 

ADVERSE  POSSESSION.    {See  Pabtition,  1,  2;  Waste,  1.) 

AFFIDAVIT.    {See  Jubt,  1;  Nb  Exeat,  1 ;  New  Tbial,  2,  8, 10.) 

AGENCY.    {See  Pbincipal  and  Agent.) 

ALIMONY, 

1.  To  scire  fad^  against  the  husband's  personal  representative,  upon  a  decree  for 
alimony  on  diyorce  from  bed  and  board,  under  1799, 19,  9,  it  is  no  defence 
that  the  wife  has  been  guilty  of  adultery  since  the  decree.  —  Sloan  t.  Cox, 
274. 

AMENDMENT, 

1.  By  statute  (Code,  2985,  2936),  amendments  may  be  allowed  after  judgment  on 

demurrer,  and  the  party  against  whom  a  judgment  on  demurrer  is  rendered, 
may  plead  over  as  a  matter  of  right.  —  CaUumn  t.  Liliard,  269. 

2.  A  party  is  entitled  to  amend  his  plea  after  demurrer,  upon  affidavit  that  his  plea 

is  true ;  and  if  he  has  been  denied  this  below,  he  will  be  allowed  it  in  the 
Court  of  Errors.  —  (herton  v.  Crabb,  298. 

3.  An  answer  ought  not  to  be  amended  so  as  to  draw  in  new  issues,  and  a  new 

hearing  upon  them,  after  a  former  hearing,  when  the  testimony  is  closed  and 
new  depositions  might  become  necessary.  —  Flora  v.  Rogers,  864. 

4.  Nor  to  add  a  defence  really  omitted  by  mistake,  after  depositions  taken,  and 

preparations  made  for  the  hearing,  so  as  to  make  a  new  examination  and 
preparation  necessary,  if  the  defence  can  be  brought  forward  by  cross-bill  or 
otherwise,  unless  it  be  to  prevent  a  criminal  prosecution.  —  lb. 
6.  If  the  same  matter  be  put  in  the  answer  to  an  amendment  which  has  already 
been  disposed  of  in  the  former  bill,  or  which  is  impertinent  to  the  matters 
alleged  in  the  amendment,  the  complainant  may  except  to  such  matter,  and 
have  it  stricken  out.  — lb. 

ANCESTOR  AND  HEIR.    {See  Guabdian,  5;  Hbib.) 

ANNUITY, 

Where  an  annuity  is  £^ven  by  will,  the  executors  will  be  ordered  to  retain  so  much 
principal  as,  at  the  legal  rate  of  interest,  will  produce  that  sum  annually,  and 
to  give  security  to  return  the  principal  thus  retained  to  the  residuary  legatees 
at  the  death  of  the  annuitant.  —  Love  v.  Love,  12. 

APPEAL, 

1.  If  there  be  an  error  in  the  record,  though  not  assigned,  the  Court  will  correct 

it.  —  Massingdle  v.  Jones,  28. 

2.  An  appeal  cannot  be  allowed  for  re-examination  of  the  &cts,  after  the  judgment 

is  satisfied ;  and  a  certiorari,  in  lieu  of  an  appeal,  can  be  used  only  where  an 
appeal  could.  —  Roberts  v.  CantreU,  164. 

8.  The  provision  of  1794,  1,  66  (modified  by  Code,  8160),  requiring  the  record, 
upon  an  appeal  fh)m  the  County  to  the  Circuit  Court,  to  be  filed  at  least  fif- 
teen days  before  the  sitting  of  the  Court,  is  imperative,  and,  on  fidlure,  the 
judgment  must  be  affirmed.  —  Stuart  v.  Pasmore,  468. 

{See  Cebtiobabi  ;  Cbiminal  Law,  8 ;  Equity,  17 ;  Jubisdiction,  1 ;  Manda- 
mus, 1 ;  SciBE  Facias,  2,  8.) 
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APPRENTICE, 

1.  The  action  upon  an  apprentice  bond,  under  1762,  5,  20  (see  Code,  2556-2558), 

and  recovery,  are  in  the  name  of  the  chairman  of  the  Coun^  Court,  but  the 
interest  is  in  the  apprentice,  and  the  moment  the  money  is  collected  the 
right  to  it  vests  in  him.  [By  the  Code,  the  bond  is  payable  to  the  State,  and 
may  be  sued  upon  by  the  party  aggrieved.]  —  Jourdan  v.  Barry,  293. 

2.  K  the  money  recovered  on  the  bond  be  collected  by  the  attorney  who  prosecuted 

the  suit,  it  is  received  for  the  use  of  the  apprentice,  and  he  alone  can  sue  for 
it  in  his  own  name.  — lb, 
ARBITRATION  AND  AWARD, 

1.  The  common  law  received  and  enforced  in  this  State  must  be  the  standard  until 

altered  by  the  legislature,  and,  by  that,  a  submission  under  seal  cannot  be 
revoked  but  by  deed.  —  Evans  v.  Chedc^  82. 

2.  A  party  who  covenants  not  to  defeat  a  submission,  and  to  ]|ferform  the  award, 

does  not  break  his  covenant  by  mere  procrastination  previous  to  an  award 
made.  —  Ih, 

3.  An  award  cannot  be  set  aside  after  it  has  been  acquiesced  in  and  carried  into 

effect,  upon  the  ground  that  the  arbitrators  exceeded  their  authority. — 
HTDaniel  v.  Bell,  181. 

4.  SembUf  a  general  agent  has  no  authority  to  submit  the  principal's  rights  to  arbi- 

tration. —  Haynes  v.  Wright,  265. 
ASSAULT  AND  BATTERY, 

Upon  an  indictment  for  assault  and  battery,  and  biting  the  finger  with  intent  to 

maim,  contrary  to  the  Act  of  Assembly,  the  defendant  may  be  found  guilty 

of  a  common  assault  and  battery,  and  judgment  given  as  for  an  ofience  at 

common  law.  •—  Haslip  v.  State,  412. 
ASSIGNMENT, 

1.  The  assignee  of  an  unnegotiable  instrument  may  sue  the  obligor  in  the  name  of 

the  obligee,  and  a  court  Of  law  would  hinder  the  latter  from  releasing  the 
debt  or  receiving  the  money  or  property,  and  consider  the  debt  as  belonging 
to  the  assignee.  —  M*Gee  v.  Lynch,  75. 

2.  The  word  "  assign  "  implies  a  covenant,  or  agreement,  that  the  assignee  shall  be 

permitted  to  receive  the  money,  and  the  assignor  will  not,  by  any  act  of 
his,  defeat  him.  —  lb. 

8.  It  raises  a  promise  or  agreement  between  the  assignor  and  assignee,  that  if  the 
money,  by  using  proper  diligence,  cannot  be  got  from  the  obligor,  then  the 
assignor  will  pay  it.  —  lb. 

4.  But  the  assignee  cannot  sue  a  remote  assignor,. and  it  seems  a  promise  by  such 
assignor  to  pay,  if  the  assignee  would  sue  the  maker  and  fkil  to  make  the 
money,  is  without  consideration  and  void.  And  this,  though  the  loss  sus- 
tained by  a  promisee  to  obtain  the  benefit  of  a  promise  made  by  the  prom- 
isor, is  a  sufficient  consideration.  —  /^. 
{See  Husband  and  Wife,  9 ;  Occupanct,  4;  Principal  and  Suhett,  10.) 
ATTACHMENT, 

1.  An  attachment  in  equity,  under  1801,  6,  2,  is  the  same  process  as  at  law,  and 

expressly  upon  the  same  footing.  —  TerrU  v.  Rogers,  148. 

2.  And  it  was  not  the  purpose  of  1801,  6,  3,  to  introduce  a  new  bill,  but  new  pro- 

cess in  aid  of  old  bills ;  and  it  is  a  perversion  of  the  process  to  file  a  bill  upon 

a  purely  legal  ground  of  action,  such  as  a  claim  of  damages  against  a  carrier, 

to  have  the  benefit  of  the  attachment.  —  lb. 
8.  But  appearance  and  pleading  over  cures  the  irregularity  of  process,  both  at  law 

and  in  equity,  and  a  defence  in  chief  is  a  waiver  of  all  prior  objections. — lb, 
4.  Where  therefore  the  process  of  attachment,  though  illegal,  is  resorted  to,  and 
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ATTACHMENT,  —  continued.  i 

tiie  defendant  answers,  and  grounds  a  motion  to  dismiss  the  attachment 

thereon,  the  motion  must  be  disallowed,  and  the  attachment  will  abide  the 

hearing.  —  lb, 

{See  Process,  8;  Shesivf,  6.) 
ATTORNEY, 

Equity  will  not,  during  the  pendency  of  an  action,  permit  an  attorney  to  extort 

from  his  client  unreasonable  sums  for  his  services,  nor  to  take  unreasonable 

presents  or  securities  from  him.  —  PhUUpa  y.  Overton,  424. 

(Sea  Depositions,  4.) 


B. 

BAILMENT, 

1.  The  temporary  owner  of  a  chattel  by  hiring  must  bear  the  loss  of  all  the  casual- 

ties which  may  happen  during  the  term  of  hiring. — Hicks  y.  Parham,  158. 

2.  Thus,  the  hirer  of  a  slave,  who  dies  shortly  after  the  commencement  of  the  term 

of  hiring,  must  pay  the  full  hire  stipulated  for,  and  a  bill  in  equity  for  relief 
will  be  dismissed.  — 76. 

8.  Money  held  by  a  depositary  becomes  due  when  a  demand  is  made,  and  bears 
interest  from  that  time,  which  will  be,  in  the  absence  of  other  proof,  frx)m  the 
commencement  of  the  suit.  —  Bryant  v.  Puckett,  177. 

4.  The  temporary  owner  of  a  chattel,  and  all  persons  claiming  under  him,  must, 
during  the  term,  bear  all  the  losses  by  detrimental  casualties,  which  the 
absolute  owner  would  have  borne  but  for  the  contract  of  bailment,  and  is, 
also,  subject  to  the  duties  in  reference  to  the  chattel,  which,  but  for  the  bail- 
ment, the  absolute  owner  would  be  liable  to.  —  Young  y.  Forgey,  229. 
BASTARDY, 

1.  In  proceedings  in  bastardy,  the  oath  of  the  woman,  and  the  &ct  that  the  defend- 

ant was  compelled  to  enter  into  bond  to  indemnify  the  county,  is  sufficient  to 
show  that  he  was  ac^udged  to  be  the  fiither,  by  those  whom  the  law  appoints, 
without  formal  abjudication.  —  Steele  v.  Register,  29. 

2.  It  is  the  correct  practice  to  make  the  defendant  indemnify  the  county  by  orders 

in  the  case,  without  waiting  until  the  county  is  damnified. — lb, 
.8.  The  evidence  of  the  woman,  in  cases  of  bastardy,  under  1741,  14, 10,  is  conclu- 
sive as  to  the  person  to  be  charged  with  maintenance  of  the  child.    [Modified 
by  statute.  Code,  6364,  et  seq,]  —  State  v.  Ingram,  877. 

BOND.    (See  Administration,  6 ;  Appbbntice  ;  Equity,  20;  Husband  and  Wife, 
6 ;  Opficek  ;  Pleading,  1,  8,  6, 6 ;  Principal  and  Agent,  8.) 

BOUNDARY, 

1.  Discovery  of  boundaries  is  no  ground  for  coming  into  equity  after  ejectment  at 

law ;  it  ought  to  have  been  applied  for  before  trial  to  be  used  as  evidence.  — 
Blount  y.  Garen,  68. 

2.  If  a  tree  marked  with  particular  letters  be  called  for,  and  it  can  be  found  by 

reasonable  search,  near  the  place  described,  though  not  precisely  at  it,  the 
entry  will  be  good.  —  Den  v.  Ezd,  886. 

{See  Estoppel,  4;  Survbt.) 


c. 

CARRIER.     {See  Damages,  6.) 

CASES  OVERRULED, 

Russell  v.  Stinson,  8,  by  Vance  v.  M'Nairy,  8  Y.  171.     Necessity  of  registration 

to  pass  title. 

41 
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CASES  OVERRULED,  — conftnuerf. 

Danforth  v.  Lowrt,  45,  by  Dunlap  v.  Gibbg,  4  Y.  97.    Statute  of  frandB  on 

equitable  estates. 
M'Gee  i;.  Lynch,  76,  by  Lawrence  t;.  Dougherty,  6  Y.  485.     Liability  of  assignor 

on  papers  not  negotiable. 
Stephbnsok  v.  Stephenson,  87,  by  Tumey  v.  Williams,  7  Y.  210.    Efiect  of  ex 

parte  settlement. 
CoLEsoN  V.  Blanton,  106,  by  Cocke  r.  M'Ginniss,  M.  &.  Y.  866,  and  Kegler  o. 

Miles,  M.;  &  Y.  426.    Equitable  exceptions  to  statute  of  limitations.    Effect  of 

possession  on  title  to  personalty.    Right  of  recaption. 
Bond  v.  Jackson,  188,  by  Meek  u,  Bearden,  5  Y.  471.    Remedy  for  deficiency  in 

land  upon  executed  contract. 
Campbell  v.  M'Iver,  268,  by  Hamilton  v.  Burum,  8  Y.  855.    Presumption  that 

land  is  in  the  county  to  sustain  jurisdiction  in  tax  sales. 
Long  v.  Doolbt,  812,  in  effect,  though  not  expressly,  by  numerous  cases.    Power 

of  equity  to  reform  a  contract  by  parol  and  specifically  execute  it. 
Wilson  r.  Kilgannon,  849,  by  M'Donald  v,  Johns,  4  Y.  264.    Cumulatire  dis- 
abilities. 
Sbawell  v.  Williams,  622,  by  Williams  v.  Seawell,  1  Y.  88.    Necessity  of  nam- 

ing  heirs  in  scire  facicu  against  them. 
CAVEAT, 

1.  The  Court  may,  on  the  trial  of  a  caveat,  giro  the  same  judgment  in  efifect  as  a 

court  of  equity  would  give  in  the  like  case.  —  Gould  t.  HoyU,  72. 

2.  Agreements,  whether  in  writing  or  not,  made  after  caveats  filed,  shall  bind  and 

settle  the  rights  of  the  parties.     And,  quaere,  whether  agreements  before 
caveats  filed,  if  acted  on,  should  have  the  same  effect  in  equity  ?  —  Huffacre  v. 
Green,  256. 
CERTIORARI, 

1.  All  inferior  courts  are  erected  by  statute,  and  are  subject  to  the  superintendence 

of  our  circuit  courts ;  who  will,  upon  certiorari,  reverse  their  proceeding  for 
want  of  jurisdiction,  or  for  the  improper  exercise  of  jurisdiction. — Durham 
V.  United  States,  258. 

2.  Therefore,  the  proceedings  of  a  court-martial  held  under  the  laws  of  this  State, 

although  the  fine  be  claimed  by  the  United  States,  may  be  reviewed  in  the 
Circuit  Court  upon  certiorari. — lb, 
8.  The  use  of  the  writ  of  certiorari  for  the  purposes  to  which  it  ia  now  applied, 
met  with  violent  opposition  at  first,  on  which  account  its  use  in  civil  cases  is 
noticed  in  our  Constitution.  —  a.  c.  269. 

4.  It  is  used  as  an  auxiliary  writ  to  bring  up  to  the  Superior  Court  a  more  perfect 

record  of  a  cause,  on  suggestion  of  the  defects  or  omiasions,  technically 
styled  a  suggestion  of  diminution. — lb. 

5.  It  lies  to  remove  judicial  sentences  of  all  courts  exercising  statutory  jurisdic- 

tion in  a  summary  way,  or  by  proceedings  not  according  to  the  common-law 
forms,  where  the  writ  of  error  does  not  lie.  —  lb. 

6.  It  lies  as  a  substitute  for  an  appeal  where  a  party  has  been  deprived  thereof 

without  fault  on  his  part.  —  lb. 

7.  A  certiorari,  as  a  substitute  for  an  appeal,  will  only  lie  to  that  term  of  the  Ap- 

pellate Court  to  which  the  appeal  would  have  removed  it,  or  perhaps  to  the 
next  term  after,  if  any  unavoidable  obstacle  hindered  a  removal  to  the  first 
term.  —  Trigg  v.  Boyce,  291. 

8.  Such  a  certiorari  ought  to  be  a  bar  to  a  second  certiorari  for  the  same  pux^ 

pose.  —  lb. 
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PEBTIORARI,  -^continued, 

9.  Every  certiorari  of  this  sort  should  be  supported  by  an  allegation  stating  a  dis- 
appointment in  obtaining  the  appeal  at  the  lime  prescribed  by  law.  —  lb. 

10.  The  application  for  the  writ  of  certiorari^  in  lieu  of  an  appeal,  ought  to  be  mad& 

at  or  before  the  first  term  of  the  reyising  court  after  the  trial  below,  unless, 
in  some  extraordinary  cases,  of  which  the  Court  should  be  fVdIy  satisfied.  — 
Perkins  r.  HadUy,  828. 

11.  And  to  entitle  a  party  to  the  writ,  he  must  state,  on  oath,  that  he  was  deprired. 

of  appeal  by  the  action  of  the  Court  or  clerk,  or  adverse  party,  or  by  inevi- 
table accident  or  misfortune,  without  blame  on  his  part.  —  lb, 

12.  It  is  no  ground  ibr  the  writ,  that,  in  an  action  upon  a  covenant  to  convey  land, 

the  party  did  not  appeal  from  the  judgment  charging  him  with  the  value  ot 
the  land  at  the  time  of  recovery,  because  it  was  then  the  common  under- 
standing,  and  such  was  the  decision  of  the  courts,  tliat  this  was  the  proper- 
measure  of  damages,  and  afterwards  it  was  decided  by  the  courts  that  the- 
measure  of  damages  was  the  purchase-money  with  interest. — lb, 
18.  The  Supreme  Court  may,  without  a  suggestion  of  diminution,  send  a  certiorari,. 
for  a  part  of  the  record,  which  appears  to  be  omitted. — Newport  v.  Rowen,  859.. 

14.  After  a  party  has  filed  a  certiorari,  in  lieu  of  an  appeal,  which  has  been  disnussed,. 

he  cannot  have  another  certiorari  for  any  matter  which  might  have  been  in- 
serted in  the  first  petition,  nor  at  all  unless  supported  by  some  extraordinary 
circumstances.  —  Williams  v.  Greer,  887. 

15.  If  the  first  certiorari  be  dismissed,  and,  upon  a  second  certiorari  improperly^ 

allowed,  the  cause  be  tried  de  novo,  it  will  not  lie  in  the  mouth  of  the  peti- 
tioner to  allege  these  proceedings,  nor  any  act  of  the  Court  therein  for  error,, 
but  the  Court  rendering  such  judgment  as  the  Circuit  Court  ought  to  have- 
given,  will  reverse  the  judgment  refusing  to  dismiss  this  certiorari,  and  afilrm. 
the  judgment  dismissing  the  first  certiorari.  —  lb. 
{See  Apj^al,  2 ;  Equitt,  17 ;  Pbinoipal  and  Surbtt,  18 ;    Suhhabt  Pbo- 

CBS8,  5;   Will,  4.) 
CHANCERY.    {See  Equity.^ 
CHATTEL, 

1.  An  eqtuty  of  redemption  in  a  chattel  is  not  capable  of  sale  by  Aji./a.  at  law.  — 

Wilson  V.  Carver,  286, 

2.  But  the  advancement  of  money  on  such  a  sale  may,  under  some  circumstances,. 

turn  him  who  makes  the  advancement  into  a  creditor  of  the  mortgagor,  in 
place  of  the  creditor  whose  debt  is  satisfied,  and  the  mortgagor  will  not 
be  allowed  to  redeem  without  paying  such  debt  also.  — lb. 

{See  Bailment;  Xifs  Estate,  1.) 
CLERK  OF  COURT, 

1.  The  Court  may  remove  its  derk  for  fitiling  to  give  new  security  whenever 

required  to  do  so  under  the  provisions  of  law.  —  Evans  v.  Justices,  21. 

2.  And  if  the  fiulure  to  give  new  security  appear  on  the  records  of  the  Court,  it. 

need  not  be  ascertained  by  the  verdict  of  a  jury.  — lb. 
8.  The  evidences  belonging  to  each  party,  except  depositions,  may  be  trusted  to 
that  party,  but  the  court  papers  ought  never  to  be  out  of  the  custody  of  the 
derk  or  judge.  —  TindaU  v.  SJielbtf,  290. 
4.  The  clerk,  who  is  both  civilly  and  criminally  liable  for  the  preservation  of  the 
records,  is  the  proper  custodian  of  them.  —  lb. 
CONFLICT  OF  LAWS,     {See  Foreign  Judgments;  Limitations,  1.) 
CONSIDERATION.      {See  Contracts,  1,  2,  5;  Rescission,  8,  4,  5;  Sale,  1; 
Specivio  Ferformanob,  1,  2;  Trust  and  Trustee,  2-4.) 
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CONSTITUTIONAL  LAW, 

1.  An  act  of  the  legislature  decUring  what  act  or  omission  shall  amount  to  a 

forfeiture  of  office,  such  as  the  not  giring  new  security  when  the  old  is 
incompetent,  is  not  in  conflict  with  anjr  proyision  of  the  Constitution.— 
Evans  v.  Jtuiices,  21. 

2.  There  is  a  law  founded  in  extreme  and  inyincible  public  necessity,  which 

justifies  a  military  officer,  in  promoting  the  public  welfiue,  to  use  and  eren 
destroy  priyate  properly,  without  any  precedent  legal  ceremonies.  — Bamw 
y.  Poffe,  496. 

8.  In  all  other  cases,  under  the  Bill  of  Rights,  impressments  of  property  can  only 
be  made  when  the  legislature  haye  authorized  them  by  law.  —  lb, 

4.  Therefore  it  is  no  defence  to  an  action  for  taking  and  carrying  away  the  plam- 
tiff*s  com  and  fodder,  that  it  was  done  under  an  order  of  a  general  of  militia 
to  furnish  a  quantity  of  com  and  forage  by  pressing,  which  order  could  not 
be  complied  with  otherwise  than  by  seizing  the  property  in  question. — lb, 
{See  Entbt,  16;  Jdbisdictiok,  8-^.) 
CONSTRUCTION, 

1.  The  result  of  all  the  rules  for  the  construction  of  written  instruments,  is  an 

inquiry  what  ideas  the  parties  intended  to  conyey  by  the  words  they  have 
uaed. —  M'Danid  y.  BeU,  181. 

2.  Words  contrary  to  the  eyident  meaning  of  a  writing  may  be  rejected,  and  words 

supplied  which  are  eyidently  required  by  the  context.  —  Nichol  y.  WhiUf  402. 
8.  Thus,  where  an  injunction  bond  was  conditioned  to  be  yoid  if  the  injunction 
was  dissolyed,  the  word  "  not "  will  be  supplied  before  the  word  dissolyed, 
for,  otherwise,  the  bond  is  insensible  and  contradictory. — lb, 
(See  DsBD,  2,  4,  5;  EyiDENCB,  1,  2.) 
CONTRACTS, 

1.  Equity  will  not  relieye  a  man  against  his  own  contract  under  seal,  upon  the 

ground  merely  that  it  was  without  consideration  and  yoluntary.  — StubU^fidd 
y.  Patterson,  92. 

2.  But  relief  will  be  granted  against  such  a  contract  if  not  perfectly  fiur  and  free 

from  fraud ;  or  if  purchasers  or  creditors  are  affected  by  it  —  lb. 
8.  The  presumption,  arising  from  lapse  of  time,  of  the  waiyer  or  abandonment  of 
a  contract,  may  be  rebutted  by  showing  sufficient  reasons  to  justify  or  excuse 
the  delay.  And  the  presumption  can  scarcely  arise  where  the  plaintiff  has 
paid  the  f^  consideration,  performed  all  on  his  side,  and  fiilly  entitled  him- 
self to  the  benefit  of  an  execution  from  the  other.  —  Childress  y.  Holland,  191. 

4.  Making  a  contract  yoid  for  obyiating  a  public  mischief,  does  not  by  ineyitable 

inference  make  yoid  all  subordinate  and  deriyative  contracts. — Eoyers  t. 
Waller,  867. 

5.  It  is  a  fhiud  in  equity,  if  one  person,  taking  adyantage  of  the  mental  Imbedlitj 

of  another,  shall  procure  from  him  a  bargain  manifestly  unequal,  espedally 
if  pretences  be  used  which  are  not  intended  to  be  realized.  —  Ksd)k  r. 
Cummins,  468. 

6.  The  words  **  contract "  and  "  agreement,"  as  used  in  the  Act  of  1809, 49, 27,  are 

to  be  understood  of  agreements  equally  reducible  to  certainty  as  notes  and 
settled  accounts ;  that  is,  to  sums  certain  to  be  paid  at  a  ihture  time,  not  to 
sums  resting  at  the  date  of  the  contract  in  uncertainty,  as  damages  for 
specific  articles.  — *  Hodge  y.  M'Donald,  506. 

7.  If  one  has,  by  mistake  or  misapprehension,  participated  in  by  the  o&er  side, 

been  drawn  into  a  contract  for  property  otherwise  circumstanced  than  was 
supposed,  he  that  gets  the  adyantage  through  such  mistake  or  misapprehen- 
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sioD  ought  not  to  retain  it,  nor  will  equity  permit  him  to  do  so. —  Walker 
y.  Ditnlop,  616. 
{See  AcTiOH,  2;  Assionmbvt  ;  Covbnant  ;  Equity,  1,  6-7,  11-18 ;  Rbscissiov; 

Specific  Pfrfobmance;  Tbndeb,  1.) 
COSTS, 

1.  The  Court  of  Chancexy  ought  not  to  grant  a  new  trid  for  the  sake  of  costa  ; 

for,  to  let  the  judgment  stand,  and  deprive  the  sucoessAil  partj  of  costs, 
would  be  a  direct  evasion  of  the  legal  rule  established  by  the  Act  of  Assem- 
bly.—B/ounf  V.  Garen,  68. 

2.  Though  a  party  be  not  bound  by  an  administration  account  exhibited  to  the 

County  Court,  acted  on  by  the  Court  and  passed,  yet,  if  having  this  informa- 
tion, he  proceed  and  fiiil  to  show  error,  he  must  pay  costs.  —  Stephenson  v. 
Stephenson,  87. 

8.  And  if  such  suit  be  by  an  in&nt  by  next  friend,  the  Court  will  order  that  the 
costs  be  paid  by  the  next  firiend,  and  not  by  the  estate  of  the  infant. — lb, 

4.  The  Court  will  permit  any  person,  upon  his  own  judgment,  to  exhibit  a  bill  in 
chancery  in  behalf  of  an  infiint,  but  at  the  risk  of  costs.  —  lb. 

6.  Costs  are  in  the  discretion  of  the  Court  of  Chancery ;  but  this  is  not  an  arbitrary 
discretion :  it  is  an  equitable  discretion,  depending  upon  the  circumstances 
of  the  case,  guided  by  principles  that  have  been  established,  and  regulated 
by  the  practice  that  has  been  adopted  in  analogous  cases.  — Perkins  v.  M*Ga^ 
vock,  179. 

6.  A  trustee,  who  is  in  no  default,  pays  no  costs ;  but  it  is  otherwise  if  he  deny 

the  trust,  and  claims  the  benefit  accruing  therefVom.  —  lb. 

7.  Taxation  of  costs  regards  the  wrongful  or  excessive  items  of  charge,  not  the 

person  to  be  charged,  which  is  settled  by  the  decree.  —  Cook  v.  Smith,  246. 

8.  Qucere,  whether  a  bill  of  review  will  lie  to  reverse  a  decree  for  costs  ?    White, 

J.,  was  of  opinion  it  would  not ;  Haywood,  J.,  thought  it  would,  but  that  the 
decree  sought  to  be  reviewed  was  right ;  Roane,  J.,  thought  that  complainant 
ought  to  have  been  charged  with  all  the  costs,  and  gave  no  opinion  on  the 
point.  —  CJark  v.  Clark,  246. 

9.  In  equity,  by  1782, 11,  8  (Code,  4498),  costs  are  to  be  paid  by  the  party  against 

whom  the  Court  shall  a^jadge  them,  according  to  its  discretion. — lb. 

10.  This  discretion  is  not  an  arbitrary,  capricious,  blind  discretion,  but  a  legal  dis- 

cretion, resultuig  fh>m  a  view  of  the  case,  taken  in  combination  with  all  its 
circumstances,  and  calling  to  its  aid  the  issue  of  like  questions,  heretofore, 
upon  cases  as  nearly  analogous  as  can  be  found.  Per  White,  J.,  arguendo.  — 
lb. 

11.  Upon  the  acquital  of  the  defendant  on  the  trial  of  an  inquisition  of  forcible  entry 

and  detainer,  the  prosecutor  cannot  be  taxed  with  costs,  unless  the  prosecu- 
tion has  been  frivolous  and  malicious.  —  Dillon  v.  State,  411. 
{See  CovBNANT,  1 ;  Equity  Pleading  akd  Pbactiob,  11 ;  Review,  9.) 
COURT-MARTIAL, 

1.  The  assessment  of  a  fine  by  a  court-martial  is  void,  unless  the  proceedings  show 
upon  their  face  that  the  person  assessed  had  notice. — Durham  v.  United 
States,  268. 

{See  Cebtioeabi,  2.) 
COVENANT, 

A  covenant  to  pay  costs  in  certain  suits  between  the  parties,  which  is  equivalent 
to  a  covenant  to  indemnify  the  covenantee  against  them,  may  be  enforced  in 
»       equity.  —  Pearse  v.  Tipton,  61. 

(<S!es  Abbitration  and  Awabd,  2;  Ubbs.) 
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COVERTITRE.    {See  Husbakd  and  Wipb.) 
CRIMINAL  LAW, 
.  1.  It  is  the  duty  of  the  State's  officer  to  judge  between  the  people  and  the  goTem- 
ment ;  to  be  the  safeguard  of  the  one,  and  the  adrocate  for  the  rights  of  the 
other ;  and  he  ought  not  to  suffer  the  innocent  to  be  oppressed  or  vexatioasly 
harassed,  any  more  than  those  who  deserve  prosecution  to  escape.  —  Font  t. 
State,  70. 
2.  The  Supreme  Court  in  criminal  cases  proceeds  only  upon  writs  of  enor,  not  bj 
appeal,  and  has  no  power  to  act,  unless  there  be  a  final  judgment,  or  some- 
thing in  the  nature  thereof. — 76. 
8.  Neither  a  writ  of  error,  nor  appeal  in  the  nature  of  a  writ  of  error,  lies  for  the 
.    State  in  a  criminal  case  after  a  verdict  of  acquittal.  — Slate  v.  Reynolds,  298. 
(See  Assault  and  Battbrt  ;  Indictment.) 


D. 

DAMAGES, 

1.  The  measure  of  damages  on  the  breach  of  a  contract  to  deliver  specific  articles, 

is  their  value  at  the  time  fixed  for  delivery.  —  Harrison  v.  Harrison,  66. 

2.  But  where  from  the  nature  of  the  relation  bet?[een  the  parties  the  thing  is  still 

demandable  in  specie,  its  value  at  the  time  of  the  judgment  or  decree  is  the 
measure  of  damages.  —  lb. 

8.  Thus,  where  a  trustee  sells  the  trust  property  without  permission  of  the 
owner ;  where  the  defendant,  by  imposition  on  the  plaintiff,  gets  tcom  him 
property  at  great  undervalue ;  where  the  property  is  lost  and  gets  into  the 
defendant's  hands ;  where  the  defendant  takes  a  chattel  from  the  tenant  for 
life,  and  withholds  it  from  the  remainder-man ;  where  a  loss  happens  which 
must  fiill  either  upon  the  plaintiff  or  defendant,  and  is  made  to  fall  on  him 
who  is,  by  his  de&ult  or  wrong,  the  cause  of  it :  in  all  these  cases,  the 
increased  value  between  the  sale  and  the  decree  must  fidl  upon  the  person 
charged  with  the  property.  —  lb. 

4.  Damages  which  will  be  allowed  must  be  the  immediate  result,  not  the  remote 
consequence,  of  the  breach  of  contract.  And,  therefbre,  expenses  incurred 
in  erecting  a  fUmace  and  other  buildings,  after  a  purchase,  cannot  be  taken 
into  view.  —  Peyton  v.  Buder,  100. 

6.  In  an  action  against  a  carrier,  the  true  rule  for  the  assessment  of  damages  is  the 
value  of  the  goods  at  the  port  of  reception,  unless  for  some  fiiult,  ne^ect,  or 
misconduct  in  the  carrier  justice  should  require  the  application  of  a  diflerent 
rule. — Edminson  v.  Baxter,  801. 

6.  A  contract  to  pay  the  amount  of  a  particular  sum  in  a  certain  article  at  a  fixed 
price,  is  a  property  contract,  and  the  measure  of  damages  is  the  value  of  the 
article  at  the  time  it  ought  to  have  been  delivered.  —  McDonald  v.  Hodge,  487. 

(See  JuRT,  1 ;  Nbw  Trial,  14 ;  Sbtk>ff,  1 ;  Trbspabs,  4 ;  Vbndors  and  Pur- 

CHA8BRS,  2.) 

DEED, 

1.  A  conveyance  in  fraud  of  creditors  is,  as  to  creditors  contesting  it»  not  voidaUe 

merely,  but  absolutely  void,  and  is  no  impediment  to  the  levying  of  an  exe- 
cution. — Russell  V.  Stinson,  8. 

2.  Several  deeds,  made  at  the  same  time  to  ef^t  the  same  olg'ect,  will  be  coostnied 

as  one  assurance,  and  each  shall  have  its  distinct  operation  to  cany  on  the 
main  design ;  in  other  words,  all  deeds  in  pari  materia  are  to  be  conitrued 
together.  —  Vance  v.  Lancaster,  92. 
8.  Where  the  complainant  has  been  long  in  possession  of  land  and  made  consid- 
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enble  improyementa  aa  if  owner,  and  the  Court  la  satiafled  from  the  proof 
that  a  deed  in  fee,  since  lost,  was  made  hj  defendant  to  the  person  under 
whom  compkiinant  claims,  the  Court  will  set  it  up,  and  divest  and  vest  title 
accordingly,  although  the  bill  be  ambiguous  in  not  charging  definitely 
whether  a  conveyance,  or  only  a  covenant  to  convey,  had  been  made.  — 
Crmo  V.  Blythe,  166. 

4.  The  primary  rule  in  the  construction  of  deeds  is  that  it  be  &vorable,  and  as 
near  the  mind  and  apparent  intent  of  the  parties  as  the  rules  of  law  will  per- 
mit ;  and  the  construction  giving  effect  to  every  part  of  the  deed  that  it  may 
all  operate,  is  the  rather  to  be  pursued.  — Barker  v.  Butler,  171. 

6.  Thus,  where  the  deed  was  of  an  undivided  fourth  part  of  a  certain  lot  oflground 
and  house  in  Nashville,  late  the  property  of  a  person  named,  and  the  title 
papers  of  that  person  showed  that  the  lot  held  by  him  was  composed  of  half 
of  two  town  lots,  it  was  held  that  the  deed  carried  the  interest  in  both  town 
lots.  —  lb. 

6.  It  is  not  weakness  alone  which  causes  a  deed  to  be  set  aside,  but  weakness 
imposed  upon,  abused,  and  taken  an  unconscientious  advantage  of,  to  the  detp 
riment  of  the  weak  man,  and  the  extravagant  gain  of  tlie  person  imposing  on 
him.  — >  Keeble  v.  Cummins,  468. 

{See  Abbitsation  and  Awabd,  1;  Evidxkcb,  10;  Exbcutobs  anb  Adminis- 
TBATOBS,  1 ;  Bboistbation  ;  Taxbs,  1 ;  Titlb,  2,  8,  6;  Ubbs.) 
DEMURRER, 

He  that  demurs  to  evidence  not  only  waives  all  oljections  to  its  admissibility,  but 
admits  the  fact  which  it  conduces  or  tends  to  prove,  and  which  the  jury 
might  infer  from  it.  —  Bedford  v.  Ingram,  584. 
{See  Ambkdmbkt,  1,  2;  Equitt,  10;  Pbinoipal  and  Aobnt,  8.) 
DEP08IT.    {See  Bailxbbt,  8.) 
DEPOSITIONS, 

1.  A  variance  in  the  description  of  the  suit,  between  the  caption  of  a  deposition 

and  the  commission  for  taking  it,  will  not  be  fatal,  if  enough  appears  to  enable 
the  Court  to  presume  that  the  suit  is,  in  &ct,  the  same. — Dixon  v.  Stede,  458. 

2.  It  is  a  waiver  of  want  of  notice  to  appear  in  person  or  by  agent,  and  participate 

in  taking  a  deposition. — Bedford  v.  Ingram,  584. 
8.  And,  if  the  persons  authorized  to  take  a  deposition  select  a  disinterested  person 
to  write  for  them,  in  their  presence,  and  under  their  directions,  it  is  as 
well  as  if  one  of  them  had  written  it. — Ih. 
4.  Notice  to  take  depositions  may  be  left  at  the  residence  of  the  party  where  he  is 
in  the  neighborhood,  or  in  the  house  and  conceals  himself,  but  must  be  per- 
sonally served  if  he  be  in  a  distant  part  of  the  State.  If  in  another  State, 
the  service  must  be  on  his  attorney,  and  also,  by  leaving  notice  at  his  place 
of  residence.  —  WHe(m  v.  Drake,  508. 

(See  Clbbk  of  Coubt,  8.) 
DEVISE.    (See  Ouabdian,  1 ;  Title,  5 ;  Will,  5.) 
DISTRIBUTION.    (See  Husband  and  Wifb,  8 ;  Lixitatiobs,  7,  9 ;  Pabtbbb- 

SHiP,  2,  8 ;  Pbinoifal  and  Subbtt,  8.) 
DIVORCE.    (See  Alixoht.) 
DOWER, 

1.  The  term  "possessed,"  as  used  in  the  Act  of  1784,  22,  8  (Code,  2898),  is  not  to 
indicate  the  quantum  of  estate,  but  the  manner  of  occupation ;  and  signifies, 
though  not  actually  seised  by  inhabitancy,  yet  if  the  husband  was  so  entitled 
by  deed  and  a  legal  estate  as  to  have  a  legal  right  to  the  possession,  then  the 
widow  shall  be  endowed.  —  Tiptm  v.  Davie,  620. 
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DOWER, — coniintted. 

2.  A  widow  18  not  dowable  of  land  eouth  of  French  Broad  and  HoUiton,  of  which 

her  husband  died  possessed,  and  in  which  he  had  only  a  right  of  pre-emption 

and  oocnpancj.  — lb, 
DURESS.    {See  Equity  Pleading  akd  Pbactice,  17.) 


E. 

EJECTMENT, 

1.  When  the  complainant's  title  to  hmd  is  both  legal  and  equitable,  a  trial  in  eject- 

ment, which  may  be  renewed,  is  no  bar  to  the  assertion  of  his  claim  in  equity, 
*  any  more  than  to  the  prosecution  of  a  new  ejectment.  — r  Winchester  y.  Gteaoea, 
160. 

2.  In  ejectment,  neither  party  is  allowed  to  produce  the  warrant  or  surrey  in 

CTidence  to  show  priority  of  title,  or  to  aflect  the  validity  of  his  adyersaiy's 
entry  by  showing  that  it  bears  an  earlier  date  than  the  warrant  on  which  it 
was  founded.  —  Trousdale  t.  Cctmpbell,  498. 

{See  BouMDAKT,  1 ;  Evtbt,  10 ;  Grant,  8 ;  Subyet,  6 ;  Taxes,  1.) 
ENTRY, 

1.  An  entry  made  on  lands  before  the  extinction  of  the  Indian  titie  gives  no  title, 

either  legal  or  equitable.  —  CM  y.  Conway ,  18. 

2.  In  the  case  of  removed  warrants,  the  first  grantee  had  the  legal  title,  without 

reference  to  the  date  of  the  entries,  contrary  to  the  general  rule,  until  the  Act 
of  1806, 1,  7,  and  10,  by  which  removed  warrants  were  placed  on  the  same 
footing  as  other  warrants.  '• —  White  v.  Crockett,  129. 

8.  But  the  priority  in  &vor  of  elder  entries  has  never  been  conceded  to  elder  sur- 
veys. —  lb. 

4.  Every  man  is  bound  to  know  the  law,  so  fiEir  as  it  relates  to  the  business  he  is 
about.  Thus,  an  enterer  is  bound  to  know  what  lands  his  entry  would 
include,  run  in  the  mode  prescribed  by  the  law.  — Shute  v.  Buchanan,  145. 

6.  No  extrinsic  testimony  ought  to  be  received  to  add  to  or  alter  an  entry.  But  an 
entry  is  certain  enough,  if  there  be  upon  the  &ce  of  it  some,  or  even  only 
one  call,  from  whence  the  inference  can  be  fkirly  made  in  &vor  of  the  place 
in  question,  for  which  purpose  one  or  more  calls,  not  found  to  exist  at  the 
place,  may  be  r^ected  altogether.  —  Winchester  v.  Gleaves,  160. 

6.  An  enterer  cannot  be  allowed  the  benefit  of  both  an  oblong  and  a  square,  and 

the  adoption  of  one  form  is  an  actual  renunciation  of  all  that  is  not  indnded 
in  that  form,  beginning  at  the  comer  called  for  in  the  entry.  —  White  v. 
Crockett,  164. 

7.  An  entry  applicable  to  two  or  more  places  indifierentiy,  is  void.  —  MitcheB  v. 

Barry,  818. 

8.  Thus,  if  the  locative  call  be  "  adjoining  an  entry  made  by  A.  for  B."  and  there 

be  more  than  one  such  entry,  the  entry  is  void,  and  is  not  curable  by  testi- 
mony. —  lb. 

9.  But  if  a  purchaser  under  the  enterer  go  into  possession,  and  afterwards  enter 

the  land  as  an  occupant,  the  title  thus  acquired  will  enure  to  the  benefit  of 
the  enterer,  upon  his  reimbursing  the  expenses  of  procuring  the  title.  —  lb. 

10.  A  party  is  not  allowed  to  show,  in  ejectment,  that  an  entry  had  been  abandoned, 

and  the  land  left  vacant  for  a  time ;  though  that  might  possibly  be  a  ground 
for  going  into  equity.  —  Malone  v.  Deboe,  408. 

11.  An  entry  which  calls  for  land  near  the  head  of  a  creek,  is  certain  for  land  at  the 

head  of  the  creek,  and  special.  — lb, 

12.  If  the  locative  call  in  an  entry  is  contained  within  any  part>of  the  survey,  though 
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at  one  comer,  the  entry  is  special,  and  notwithstanding  that  thereby  a  space 
of  land  is  protected  from  Aitore  acquirers,  much  larger  than  necessary  for  the 
satisfaction  of  the  claim.  —  APMiUan  y.  Claxton,  418. 

18.  If  the  locative  call  become  notorious  by  the  name  given  it  in  the  entry,  before 
the  inception  of  the  conflicting  claim,  though  not  so  at  the  date  of  the  entry, 
it  is  sufficient.  —  Thompson  v.  Ocmritonf  605. 

14.  An  elder  enterer  is  entitled  to  come  into  equity  to  have  the  legal  title  of  the 
younger  enterer,  acquired  by  first  procuring  a  grant,  divested,  and  possession 
delivered  to  him. — Brown  v.  AT  Can,  614. 

16.  The  Court  advised  upon  the  effect  of  subsequent  entries  on  the  removal  of  war- 
rants. — De  Graffenried  v.  Kimbro,  609. 

16.  The  fourth  section  of  1818,  84,  vacating  entries  not  surveyed  within  the  time 
prescribed,  is  not  a  violation  of  the  Bill  of  Rights,  §  20,  declaring  that  no 
retrospective  law,  or  law  impairing  the  obligation  of  contracts,  shall  be 
allowed.  —  Huntsman  v.  Randolph^  610. 

{See  SintTST.) 
EQUITY, 

1.  Equity  will  not  execute  a  contract  concerning  realty  where  the  price  is  greatly 

inadequate,  for  it  is  in  the  discretion  of  the  Court  to  interfere  or  not;  but  it 
is  otherwise  of  sales  made  by  law,  where  inadequacy  is  the  general  rule  and 
the  loss  imputable  to  the  execution  debtor. — RusstU  v.  Stinson,  8. 

2.  Equity  will  not  entertain  a  bill  for  damages  for  the  value  of  a  land  warrant,  and 

the  costs  and  charges  of  a  suit  occasioned  by  the  fiulure  to  assign  it,  where 
the  complainant  claimed  the  warrant  under  a  delivery  in  lieu  of  property  won 
by  gaming,  and  the  consideration  of  the  defendant's  promise  was  a  treat  to 
one  dollar's  worth  of  punch.  —  Blair  v.  Brabson,  16. 

8.  Besides,  the  remedy,  even  if  the  consideration  were  valid,  was  by  action  of 
assumpsit  at  law.  — Ih, 

4.  When  the  complainant,  whose  redress  is  at  law,  is  yet  without  remedy  unless 
he  can  arrive  at  the  knowledge  of  assets,  equity  will  aid  him  by  ordering  an 
account,  and  then  decree  upon  it,  without  sending  the  plaintiff  to  law.  — 
Fred  v.  Campbell,  65. 

6.  If  any  advantage  be  taken  of  a  man  when  drunk,  or  if  he  be  brought  into  that 
situation  by  the  contrivance  or  management  of  the  person  who  obtains  the 
contract,  it  is  fraudulent,  and  equity  will  relieve.  —  White  v.  Cox,  67. 

6.  Suppression  of  the  truth,  or  suggestion  of  that  which  is  not  so,  will  prevail  in 

equity  to  set  aside  any  conveyance,  or  transfer,  or  contract  made  under  the 
influence  of  such  suggestions  or  suppressions.  —  Ih, 

7.  But  the  judgment  recovered  sit  law  upon  the  contract  or  note  thus  taken,  wHl 

be  ordered  to  stand  as  a  security  for  the  sum  which  shall  be  found  on  settle- 
ment to  be  justly  due  from  the  complainant.  —  75. 

8.  If  a  trial  at  law  be  in  its  nature  final,  and  iigustice  be  done  to  either  party,  with- 

out any  de&ult  in  him,  either  in  pleading  or  producing  testimony,  equity  will 
interfere.  But  where  the  judgment  at  law  is  not  conclusive,  as  in  ^ectment, 
and  the  losing  party  has  the  right  to  bring  a  new  action,  there  is  no  ground 
for  coming  into  equity  till  so  many  verdicts  shall  be  given  for  the  same  party 
as  to  make  a  fhrther  repetition  of  the  action  vexatious.  — Bibtinf  v.  Garen, 
68. 

9.  Equity  will  not  entertain  a  bill  for  mesne  profits  until  the  complainant  has 

regained  possession  of  the  land  by  legal  means,  unless  the  application  be 
founded  on  some  circumstance,  which,  at  the  same  time  that  it  shows  the 
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joBlace  of  the  demand,  presents  difficolties  which  announce  that  it  cannot  be 
rendered  ayailable  at  law.  —  lb. 

10.  If  any  part  of  a  bill  be  a  sufficient  foundation  fbr  relief,  a  demurrer  going  to  the 

whole  bill  ought  to  be  overruled.  — lb. 

11.  In  equity,  that  which  is  agreed  to  be  done  is  considered  as  done ;  thus,  money, 

agreed  to  be  laid  out  in  land,  is  considered  as  land,  and  land  agreed  to  be 
turned  into  money  is  considered  as  money.  —  Siephenaan  y.  Yandie,  78. 

12.  If,  therefore,  real  estate  be  the  subject  of  an  agreement,  the  land  contracted 

to  be  purchased  will,  upon  the  death  of  either  of  the  parties  to  the  contract, 
belong  to  the  same  persons  who  would  have  been  entitled  to  it  had  a  convey- 
ance of  the  estate  been  executed. — lb. 

18.  Consequently,  upop  the  death  of  the  vendor,  before  tiie  execution  of  the  con- 
Teyance,  although  the  legal  estate  in  the  Lund  agreed  to  be  sold  devolyes 
upon  his  heir,  yet  his  executor  or  administrator  will  be  entitled  to  receire  the 
purchase-money.  So,  upon  the  death  of  the  vendee,  his  equitable  interest 
in  the  land  will  descend  to  the  heir,  or  will  pass  by  his  will  under  general 
words  descriptive  of  real  estate.  —  lb. 

14..  Equity  will,  on  the  terms  of  paying  all  costs  both  at  law  and  in  equity,  relieve, 
after  judgment  at  law,  upon  a  defence  purely  legal,  where  the  defendant 
answers,  and,  at  the  hearing,  the  proof  renders  it  certain  that  the  complaimint 
had  satisfied  the  note  before  he  was  sued  at  law,  although  the  defence  was 
made  at  law,  but  withdrawn  on  account  of  the  absence  of  a  witness,  and 
although  it  does  not  appear  why  the  witness  was  not  present  — Armstrong  r. 
Thompson,  91. 

16.  Equity  looks  not  at  the  outward  form,  but  to  the  inward  substance  of  every 
transaction  ;  recurring  to  principles,  and  disregarding  ceremonies  which  &il 
of  the  purposes  for  which  tiie  hiw  ordained  them  as  soon  as  tljey  are  used  ss 
a  shelter  for  unfairness.  —  Bond  v.  Jackion,  188. 

16.  Thus,  where  it  appeared  fix)m  the  ftce  of  the  deed  that  the  sale  was  of  a  tract 

of  land  to  contain  a  given  number  of  acres,  and  the  notes  were  executed  and 
deed  made  upon  the  basis  of  that  quantity,  and  it  subsequently  turns  out 
that  there  is  a  large  deficiency,  equity  will  relieve,  even  after  judgment  at 
law  on  the  notes.  —  lb. 

17.  Where  a  party  Las  become  without  remedy  at  law,  and  by  no  fiiult  or  neglect 

on  his  part,  as,  for  example,  where,  being  a  stranger,  he  was  unable  to  get 
sureties  for  an  appeal,  or  certiotari  from  a  justice's  judgment,  equity  will 
relieve.  —  Roberts  v.  CantreU,  164. 

18.  If  the  parties  live  within  its  jurisdiction,  although  the  subject-matter  of  dispute 

lie  without  the  jurisdiction,  equity  will  give  relief. —  Winchester  v.  JcuJcson, 
218. 

19.  Equity  ought  not  to  Interfere  after  judgment  at  law,  except  in  case  where  the 

defence  cannot,  for  some  reason,  be  oonsidered  at  hiw,  and  made  available,  or 
where  fraud  is  praotised  preventing  a  trial  on  the  merits.  —  Chester  v.  Scott, 
282. 

20.  It  is  not  a  sufficient  ground  to  take  the  case  out  of  the  rule,  that  the  complainant^ 

being  sued  at  law  upon  a  bond,  was  illegally  held  responsible  by  an  improper 
construction  of  the  instrument  by  that  court  —  lb. 

21.  In  matters  of  purely  legal  cognizance,  and  in  matters  of  concurrent  jurisdiction 

in  courts  at  Uw  and  equity,  if  a  party  neglects  to  make  his  defence  at  law, 
when  he  might  have  done  so,  equily  will  not  give  him  relief  after  judgment 
at  law.  -*  P^fton  v.  Rawlins,  276. 
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22,  Thus,  that  the  note  upon  which  the  jadgment  at  kw  was  founded  was  obtained 
by  fiilse  representations,  was  without  oonsideiation,  and  signed  by  the  com- 
plainant in  a  state  of  delirium  from  sickness,  are  not  sufficient  to  take  the 
case  out  of  the  rule. — lb, 

28.  The  courts  of  law  and  equity  have  concurrent  jurisdiction  to  relieve  against 
fraud.  —  lb, 

24.  It  is  a  good  ground  for  coming  into  equity  to  have  a  claim  ascertained  and 

set  off  against  a  judgment  at  law,  that  the  judgment  creditor  has  removed 
from  the  State,  leaving  nothing  out  of  which  satisfiustlon  can  be  procured. 
—  Edminson  v.  Btater,  801. 

25.  A  court  of  equity  will  not  give  relief  against  a  judgment  at  law  where  the  party 

has  had  a  ftill  and  fiur  opportunity  of  defence  there. — Neuman  y,  Stuart, 
482. 

26.  Thus,  if  a  judgment  be  recovered  against  an  administrator  de  bonis  propriis, 

when  he  might  have  prevented  it  by  due  pleading,  equity  cannot  relieve, 
though  the  error  appear  on  the  &ce  of  the  record.  —  i&. 

27.  But>  where  the  judgment  is  procured  by  art,  fraud,  or  contrivance  of  the 

opposite  party,  or  in  violation  of  an  agreement  entered  into  between  the  par- 
ties, or  where,  when  the  judgment  is  properly  obtained,  it  is  sought  to  be 
enforced  so  as  to  have  an  effect  different  from  that  stipulated,  equity  will 
relieve.  -*  lb, 

28.  As,  for  example,  when  judgment  has  been  taken  against  an  administrator  to  as 

to  hold  him  liable  de  bonis  propriis,  in  violation  of  an  agreement  — lb. 
(See  Attorxbt,!  ;  Boundart,  1 ;  Cavbat,  1 ;  Contracts,  1, 2,  6,  7  ;  Ck>VBNAirT, 
1 ;  Dbbd,  8;  Ejbotiixnt,  1 ;  Emtrt,  10, 14;  Fobeiom  Judombntb,  1-6; 
Frauds,  8 ;  Husband  and  Wifb,  1,  8-10 ;  Judombnt,  1, 2 ;  Primoipal  akd 
Surbtt,  4, 7, 9 ;  Bbscission  ;  Spbcific  Pbrformavgb  ;  Titub,  1-8 ;  Ybbd- 

ORS  AND  PURCHASBBS,  2-4  ;  WaBTB,  1.) 

EQUITY  PLEADING  AND  PBACTICE, 

1.  A  £ACt  deposed  to  by  one  witness,  in  direct  contradiction  of  a  positive  averment 

in  the  answer,  and  not  corroborated  by  any  circumstances,  cannot,  by  the 
rules  which  govern  courts  of  equity,  be  considered  as  proved.  —  Blair  v. 
Brabaon,  16. 

2.  Bonds  and  notes,  executed  for  ol^ects  which  have  been  attained,  should  be  left 

with  the  obligors  in  whose  possession  they  are  found.  —  Clark  v.  Clark,  19. 

8.  In  taking  a  partnership  account,  each  party  must  produce,  on  oath,  before  the 
clerk  and  master,  all  books  and  papers  relative  to  those  accounts  which  are 
in  his  possession  or  power ;  and  will  be  examined  on  oath,  when  reqidred  by 
his  adversary,  as  to  all  items  claimed  by  either  party,  the  examination  to  be 
reduced  to  writing.  —  White  v.  Cox,  67. 

4.  When  a  settlement  has  been  made  between  parties,  the  acoonnt  will  not  be  opened, 
except  as  to  items  stated  in  the  bill  to  be  erroneous,  and  proved  by  the  evi- 
dence to  be  so.  —  lb, 

6.  The  Court  will,  in  an  equity  cause,  proceed  to  make  a  final  disposition  of  the 

suit,  without  reference  to  a  jury  or  the  derk  and  master,  where  such  refer- 
ence would  occasion  delay,  trouUe,  and  expense  to  the  parties,  &r  beyond 
any  probable  advantages  to  be  gained  thereby.  —-££simit  v.  Axmetrong,  96. 
'  6.  Where  an  answer  is  not  responsive  to  a  statement  in  the  bill,  and  no  exception 
is  taken,  so  that  the  point  is  not  brought  in  issue,  it  is  as  if  not  mentioned  in 
the  bill,  and  no  relief  can  be  granted  on  it  —  Teil  v.  Bioberts,  98. 

7.  A  bill  to  eojoin  a  suit  at  law  upon  a  bond,  upon  a  matter  of  defence  purely 
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legal,  which  could  as  easily  he  presented  and  established  there  as  in  equity, 
such  as  payment  or  set-off,  cannot  he  maintained,  and  ought  to  he  dismissed 
on  final  hearing,  with  costs.  —  Ragsdale  y.  Buford,  185. 

8.  But  where  the  defence  is  set  off,  the  dismissal  will  be  without  prejudice,  and, 

under  the  circumstances,  with  directions  that  the  time  elapsed  during  the 
pendency  of  the  hill  he  not  computed  against  ihe  complainant  in  any  plea  of 
the  statute  of  limitations.  — lb. 

9.  Under  1801,  6, 16,  the  reception  of  an  answer,  after  the  bill  has  been  taken  pro 

confesso,  and  the  giving  further  day  for  the  hearing,  are  discretionary,  and  to 
be  allowed  upon  good  cause  shown,  and  the  Court  may  allow  the  one  and 
reftise  the  other.  —  Scales  t.  Nichols,  161. 

10.  Before  the  act,  the  practice  was  to  receive  the  answer  if  unreasonable  delay  had 

not  intervened,  the  defendant  paying  cost ;  and,  by  the  modem  practice,  the 
answer  is  to  be  replied  to  instanter,  and  is  not  to  delay  the  hearing.  —  lb, 

11.  The  answer  will  therefore  he  filed  upon  the  terms  that  it  be  replied  to  instanter, 

and  the  hearing  not  delayed,  unless  good  cause  be  shown  for  a  continuance ; 
and  should  a  continuance  be  rendered  necessary  for  the  plaintiff  by  the  filing 
of  the  answer,  or  be  obtained  by  the  defendant,  the  defendant  will  pay  all  the 
costs  of  the  suit  accrued  since  the  time  when  the  answer  ought  to  have  been 
filed.  — 76. 

12.  Under  1801,  6,  88  (Code,  4408),  when  the  defendant  resorts  to  a  cross-bill,  he 

shall  first  answer  the  original  bill  before  he  can  require  an  answer  to  cross- 
bill. If,  however,  an  amended  bill  be  filed  after  a  cross-biU,  the  latter  must 
be  answered  first.  —  lb, 

18.  Our  courts  of  equity  are  courts  of  record,  and  their  decrees  are  enrolled  at  the 
same  term  in  which  they  are  finally  made,  by  being  signed  by  the  judges  in 
the  book  in  which  the  clerk  records  them.  -^  Carson  v.  Richardson,  168. 

14.  After  the  Court  delivers  its  opinion  in  an  equity  cause,  a  decree  is  drawn  by  the 
counsel  of  the  successful  party,  and  presented  to  the  Court  next  morning, 
read  in  the  presence  of  the  counsel  on  the  other  side,  amended,  if  necessary, 
so  as  to  conform  to  the  opinion,  passed,  and  entered  on  the  minutes,  and 
signed  by  the  judge  the  morning  after.  This  is  the  usual  course  of  drawing, 
amending,  passing,  and  recording  decrees,  after  which  they  are,  in  contem- 
plation of  our  practice,  enrolled.  —  Crow  v.  Bbfthe,  166. 

16.  To  entitle  a  defendant  to  a  decree,  he  must  prove  the  case  made  in  his  answer; 
for  if  he  prove  a  different  one,  no  decree  can  be  founded  on  it.  —  Sappington 
V.  Rutherford,  189. 

16.  The  general  rule  is,  that  if  a  party  can  be  sued  either  at  law  or  in  equity,  and 

can  make  his  defence  as  effectually  in  one  court  as  the  other,  and  is  sued  at 
law  and  makes  it  there,  that  he  cannot  afterwards  come  into  equity,  except 
upon  peculiar  circumstances  arising  out  of  the  trial  and  judgment,  and  not 
upon  the  ground  merely  that  he  could  defend  in  both  courts,  and  had  not 
made  his  defence  in  that  in  which  he  had  been  first  sued.  —  Click  v.  Gil- 
lespie, 226. 

17.  But,  semble,  owing  to  the  peculiar  practice  in  this  State,  the  general  rule  will  be 

departed  from  where  it  is  clear  that  the  defendant  had  a  valid  legal  defence, 
and  intended  to  make  it,  and,  by  some  mistake  of  counsel,  the  pleadings 
were  not  calculated  to  bring  it  forward,  as,  for  example,  when  the  defence 
was  duress  by  threats  and  the  plea  was  duress  by  imprisonment,  whereby 
the  cause  was  not  tried  on  its  merits. — lb, 

18.  Upon  reference  to  a  master,  the  evidenoe  must  be  produced  before  him, -and 
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upon  failure  so  to  do  cannot  afterwards  be  offered  in  court  upon  exceptions ; 
but  the  Ck>urt  will,  upon  proper  occasion,  direct  the  master  to  review  his 
report,  and  then  the  eyidenoe  may  be  laid  before  him.  —  White  y.  Cox,  878. 

19.  The  Court  will  not  permit  a  cross-bill  to  be  filed  where  the  matter  can  be  easily 

availed  of  by  other  means,  such  as  the  examination  of  the  party  or  witnesses 
on  taking  an  account  —  Brown  t.  Beil,  422. 

20.  And  when  leave  is  given,  after  the  application  has  been  long  delayed,  it  will 

only  be  on  condition  that  it  shall  not  delay  the  hearing  of  the  original  bill. 
—  76. 

21.  If  an  answer  be  so  evasive  that  it  is  a  mere  delusion,  it  will  be  considered  as  no 

answer  at  all,  and  the  Court  will  order  it  to  be  taken  off  the  file.  —  PhiUips 
V.  Overton^  424. 

22.  But  when  the  Court  does  not  make  such  an  order,  the  complainant  should 

except  to  the  answer,  and,  if  he  omit  to  do  this,  it  cannot  be  said  that  the 

matter  evaded  is  either  in  issue  or  confessed. — lb, 
{See  Abatement,  1;  Accouxts;  Attachmbht,  1-4;  Costs,  1-10;  Deed,  8,  6; 

Issue,  1 ;  Injunctions  ;  Life  Estate,  1 ;  Nb  Exeat,  1 ;  Pabtnekship, 

4;  Review.) 
ERROR.    (/See  Appeal,  1 ;  Wbit  of  Ebbor.) 
ESTOPPEL, 

1.  The  rule  that  he  who  stands  by  and  allows  or  encourages  another  to  buy  land 

is  estopped  to  set  up  his  chum  against  the  purchaser,  applies  only  to  a  person 
who  has  title  at  the  time  of  sale,  not  to  one  who  subsequently  acquires  a 
better  title  than  the  seller.  —  Blount  v.  Garen,  63. 

2.  A  deficiency  in  lands  may  be  shown  by  parol ;  but  if  the  parties  come  together, 

and  settle  for  the  deficiency,  and  execute  a  receipt  on  the  one  hand  and 
release  on  the  other  by  deed,  they  are  estopped  by  the  settlement,  and  parol 
evidence  is  not  admissible  to  contradict  it. — Mayberry  v.  Jackson,  865. 
8.  Whatever  is  agreed  by  parties  in  pleading  or  conveyances,  cannot  be  contra- 
dicted by  either  of  them.  —  WiUon  v.  Bass,  604. 
4.  Thus,  if  a  call  be  for  a  line  of  218  poles  crossing  a  river  at  200  poles,  it  must 
cross  the  river  thirteen  poles,  although  it  be  213  poles  to  the  river.  — lb, 
EVIDENCE, 

1.  Parol  evidence  is  admissible  to  apply,  but  not  to  explain,  the  terms  of  a  written 

instrument  —  Snodgraas  v.  Ward,  81. 

2.  Thus,  where  articles  between  two  persons  were  entered  into  for  erecting  iron- 

works on  the  lands  of  one  of  them,  then  consisting  of  two  adjoining  tracts, 
with  privilege  of  timber  reserved  to  the  other  party,  parol  evidence  is  not 
admissible  to  explain  the  articles  so  as  to  make  them  embrace  both  tracts  in 
the  privilege  reserved,  but  is  admissible  to  describe  the  property,  from  which 
the  Court  may  see  that  the  contract  does  embrace  both  tracts.  —  Ih, 

8.  Sembie,  proof  applicable  to  the  confirmation  of  a  previous  act  done,  may  not  be 
applicable  as  proof  of  the  original  act.  Thus,  the  oSer  of  a  person  to  make, 
with  another,  a  conveyance,  after  a  judgment  against  them  upon  the  articles 
covenanting  a  conveyance,  does  not  show  that  he  was  originally  a  party  to 
the  articles.  —  Stephenson  v.  Yandie,  78. 

4.  A  party  who  is  not  entitled  to  the  possession  of  documentary  evidence  is  not 
obliged  to  produce  it,  nor  to  give  notice  that  he  will  prove  its  contents,  to 
enable  him  to  do  so.  —  Teil  v.  Roberts,  98. 

6.  A  party  who  neither  has  nor  is  entitled  to  the  possession  of  a  deed  or. public 
paper,  cannot  be  required  to  produce,  or  account  lor  it;  nor  can  he  be 
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required  to  produce  a  copy  unless  some  officer  be  authorized  to  give  and 
auttienticate  copies.  In  all  such  cases,  parol  evidence  is  admissible. — Den- 
ton V.  Hill,  272. 

6.  Thus,  in  an  action  for  fhlse  imprisonment,  brought  by  a  person  who  had  enlisted 

as  a  soldier,  against  a  recruiting  officer,  and  the  jailer  to  whose  custody  the 
officer  had  committed  him  upon  a  threat  to  denrt,  the  defendants  may  proye 
the  enlistment  by  parol,  although  by  law  the  enlistment  is  in  writing  and  in 
duplicate,  one  of  which  is  sent  to  the  acfjutant-general's,  and  the  other  to  the 
treasurer's  office.  —  lb. 

7.  The  plaintiff  cannot  object  to  the  competency  of  a  witness,  on  account  of  inter- 

est, as  that  he  is  surety  for  the  prosecution  of  the  suit,  whom  he  has  first 
called  and  examined. — Roundtree  t.  Tibbs,  297. 

8.  So,  if  the  defendant  call  for  the  plaintiff's  book  and  only  inspect  it,  he  thereby 

makes  it  evidence,  and  the  plaintiff  may  use  it. — lb. 

9.  Where  the  original  grant  cannot  be  found,  a  registered  copy  is  admissible  und» 

1809,  100,  l.—Lannum  y.  Brooks,  808. 

10.  In  all  cases  where  a  party  is  not  in  law  presumed  to  hare  the  custody  of  an 

original  deed  or  grant,  a  copy  from  the  register's  books  is  admissible,  without 
accounting  for  or  taking  any  step  to  procure  the  original.  —  lb. 

11.  If  the  plaintiff  in  ejectment  be  deprived  of  the  testimony  of  the  surveyor  by 

his  becoming  a  party  defendant,  he  may  prove  his  dedarations,  which  will 
be  evidence,  not  only  against  the  surveyor  and  his  tenants,  but  also  against 
a  co-defendant  not  holding  imder  him.  —  lb. 

12.  If  a  paper  not  read  as  evidence  be  delivered  to  the  jury  in  open  court  by  the 

plaintiff's  counsel,  without  objection,  it  is  too  late  to  complain  of  the  irregu- 
larity after  verdict — AP Donald  v.  Hodge,  487. 
{See  Admissions;  Bastabdt,  8;  Dbmusbbr,  1;  Ejbctmbnt,  2;  Entrt,  6,  10; 
Equity  Pleading  and  Pbacticb,  18, 18;  Estoppel,  2;  Exbcutors  and 
Administrators,  16, 16 ;  Partnership,  4 ;  Rbyibw,  1, 4, 10, 11 ;  Specific 
Performanob,  6 ;  Survey,  8,  6 ;  Taxes,  1 ;  Trust,  1 ;  Verdict,  2;  Wit- 
ness.) 
EXECUTION, 

1.  Although  equitable  estates  are  not  in  general  sulject  to  fi.fa.,  yet  all  trust 

estates  dependent  upon  a  legal  estate  in  freehold  are  liable  to  execution.— 
Russell  V.  SHnson,  8. 

2.  A  sheriff  need  not,  by  virtue  of  a  Ji.fa.,  enter  upon  land  and  make  an  actual 

seizure,  but  may  return  the  lands  which  he  has  selected  for  advertisement 
and  sale,  and  may  sell  them  afterwards. — lb. 

8.  And  a  sale  by  the  sheriff  after  sunset  is  good,  if  tlie  delay  were  at  the  instance 
of  the  debtor.  —  lb. 

4.  The  Act  of  1807, 94  (Code,  8088),  fixing  the  time  of  day  within  which  execution 
sales  shall  be  made,  was  intended  for  the  benefit  of  the  debtor ;  and  its  pro- 
visions  may  be  dispensed  with  if  he  request  it — lb, 

6.  Trusts,  or  unexecuted  uses,  were  liable  by  6  Geo.  II.  7,  without  the  aid  of  29 
Ch.  n.  8, 10  (statute  of  frauds;,  and  may  be  sold  hy  fi.fa.  —  s.  c.  42. 

6.  The  levy  of  an  execution  upon  personal  property  of  the  defendant  sufficient  to 

discharge  it,  is,  in  law,  a  satisfiiction  as  to  the  defendant,  and  releases  him 
from  further  proceedings  on  the  judgment.  —  Ptj'^  v.  Sparrow,  102. 

7.  And  this  is  so,  though  the  sheriff  leaves  the  property  levied  on  in  the  possession 

of  the  defendant,  and  takes  his  fiirthcoming  or  delivery  bond. — lb, 

8.  An  erroneous  judgment  of  any  court,  whether  of  general  or  special  jurisdic- 
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tion,  will  not,  hy  reversal,  tdSsct  the  rendee  who  purchased  at  execution 
sale  made  under  it,  unless  the  Court  had  not  jurisdiction,  in  which  case  all 
(plaintiff,  sheriff,  and  purchaser)  are  trespassers.  —  CampbeU  t.  M'lver,  268. 
9.  A  purchaser  at  ezeci^tion  sale  takes  precisely  as  the  defendant  held,  subject  to 
all  equities  that  he  was,  and  liable  to  convey  to  others  as  he  was.  —  Berry  v. 
Walden,  846. 

10.  Former  practice  of  making  alias  hy  writing  aliased.  —  Waller  v.  Wkitetides,  866. 

11.  Quoare,  what  trust  estates  are  liable  to  execution  at  law  ?  —  Skute  v.  Harder^  426. 

12.  An  execution  upon  a  judgment  against  the  personal  representative  of  a  dece- 

dent cannot  be  levied  upon  chattels  fraudulentlj  conveyed  hy  the  decedent 
in  his  lifetime,  for  they  are  not  assets.  —  Cobb  v.  Lanier,  428. 

18.  An  equity  of  redemption  is  not  subject  to  sale  by  execution  at  law. — Hurt  v. 
Reeves,  467. 

14.  And  so  trusts  imagined  in  courts  of  equity  fbr  the  sake  of  persons  ipjured,  and 
other  equitable  interests  in  real  estate,  which  are  the  mere  creatures  of  the 
rules  of  equity,  are  not  subject  to  execution.  —  Ih, 

16.  Innocent  purchasers  are  &vored  in  equity,  and  ought  to  be  protected  where  it 
can  be  done  consistently  with  the  rules  of  law ;  but  when  a  vendee  at 
sheriff's  sale  prays  the  aid  of  equity  to  perfect  the  title,  the  proof  on  his 
part  ought  to  be  clear  and  satis&ctory. — Hamilton  v.  Bradley,  616. 

16.  Thus,  where  the  complainant  claimed  under  execution  sale  for  the  debt  of  the 
father,  who  had  advanced  the  purchase-money,  and  taken  the  conveyance  in 
the  name  of  his  in&nt  child,  and  the  proof  fitiled  to  show  a  fhraudulent  intent, 
the  bill  was  dismissed. — lb, 

{See  Chattel,  1,  2;  Deed,  1 ;  Eixtubbb,  1 ;  Hbib,  8,  4 ;  Justice  ov  the  Peace, 
1;  Laitds,  1;  Shbbipf,  8,  4,  6;  Suxmabt  Fbocebs,  8.) 
EXECUTORS  AND  ADMINISTRATORS, 

1.  Where  lands  are  ordered,  by  will,  to  be  sold  by  the  executors,  and  one  of  the 

executors  refuses  to  join  in  the  sale,  the  Court  will  order  him  to  join  in  the 
deed  within  a  reasonable  time  after  the  purchase-money  is  paid. — Love  v. 
Love,  12. 

2.  A  judgment  against  an  executor,  to  be  levied  of  the  goods  of  the  testator  if  in 

the  hands  of  the  executor  to  be  administered,  and,  if  not,  then  of  the  proper 
goods  of  the  defendant,  is  erroneous  as  to  the  alternative  clause ;  the  defend- 
ant is  entitled  to  make  defence  upon  scire  facias  to  sulject  him  de  bonis 
propriis, — Massingale  v.  Jones,  28. 

8.  An  executor  or  administrator,  who  is  vested  with  a  property  in  all  the  person- 
alty of  the  deceased,  can  sell,  at  his  will  and  pleasure,  by  virtue  thereof, 
absolutely  and  unconditionally,  whether  the  circumstances  of  the  estate  call 
for  it  or  not — M*Alister  v.  Montgomery,  67. 

4.  The  laws  of  this  State  do  not  allow  of  the  surplus  to  executors. — APCutchin  v. 
Price,  149. 

6.  An  executor  or  administrator  is  not,  as  against  creditors,  allowed  to  retain  any 
thing  in  his  hands  for  personal  services,  but  only  for  his  reasonable  charges 
and  disbursements,  and  such  debts  as  he  shall  legally  pay. — Bryant  v. 
Puckett,  177. 

6.  Executors  are  liable  at  the  end  of  two  years  to  pay  over  to  the  legatees,  unless 

hindered  ftom  getting  in  the  assets  by  some  cause  not  to  be  overcome  by 
their  industry ;  and  when  such  cause  exists,  they  must  aUege  and  prove  it 
—  Cartvrright  v.  Cartwrigkt,  816. 

7.  Whenever  from  the  nature  of  the  proceedings,  as  in  case  of  judgment  by 
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motion  without  notice  or  appearance,  a  personal  representative  has  had  no 
opportunity  of  pleading  fully  administered,  be  may  rely  upon  that  plea  in 
proceedings  to  charge  him  de  bonis  propriii,  —  WiUiam$  t.  Greer,  887. 

8.  A  fraudulent  grantee  of  personal  property  may  be  treated  as  the  executor  dt 

son  tort  of  the  grantor,  and  sued  by  the  creditors  as  such. — Russel  y.  Lanier^ 
i22. 

9.  If  an  executor  or  administrator  pay  debts  more  than  the  amount  of  assets  in 

his  hands,  he  is  placed  on  the  same  footing,  and  has  a  right  to  reimburse- 
ment on  the  same  terms  that  the  creditor  would  have  to  enforce  his  demand, 
and  msy  in  like  manner  be  barred  by  the  statute. — Pea  y.  Waggoner,  485, 
594. 

10.  If  the  executor  or  administrator  pay  just  debts  without  pleading  the  statute  of 

limitations,  it  is  not  a  devastavit,  —  lb. 

11.  To  recover  against  the  assets  of  the  intestate,  and  not  charge  the  administrator 

de  bonis  propriis  upon  his  own  promise,  there  must  be  an  insimul  oomputassent 
and  promise  thereon.  —  Bedford  v.  Ingram,  534. 

12.  The  law,  from  an  acknowledgment  of  assets,  cannot  imply  a  promise  to  pay  de 

bonis  propriis,  but  it  can  and  will  imply  an  insimul  oomputassent,  or  setUement 
of  the  plaintiff's  demand,  and  promise  to  pay  de  bonis  testatoria  or  intestati, 
—  75. 
18.  An  executor  or  administrator  may,  under  1794,  5  (Code,  2025-2029),  convey 
land  sold  by  the  decedent,  though  the  bond  for  tide  be  not  registered.  — Den 
y.  Magfifid,  512. 

14.  But  if  the  obligation  be  for  part  of  a  tract  of  land  so  described  as  to  admit  of 

its  being  located  on  one  of  two  different  boundaries  of  the  tract,  the  case 
&lls  within  the  fourth  section  of  the  act,  and  must  be  adjusted  by  application 
to  the  County  Court.  — lb, 

15.  A  setUement  by  an  administrator  with  commissioners  appointed  by  the  County 

Court,  especially  when  ex  parte,  cannot  be  prima  facie  good,  unless  the 
vouchers  were  all  filed  in  the  clerk's  office,  and  were  accessible  to  all  persons, 
nor  unless  in  the  account  each  article  composing  it  be  set  forth  with  particu- 
larity. —  Stephenson  v.  Yandel,  609. 

16.  And  even  if  it  be  prima  facie  evidence,  it  continues  so  no  longer  after  any 

irregularity  appears  in  the  taking  of  it,  as  when  credits  appear  to  have  been 
allowed  which  are  manifestiy  wrong;  or  where  the  defendant  does  not  rely 
on  it  as  aba)r. — lb, 
{See  Admikistration  ;  Costs,  2,  8;  Equitt,  26,  28;  Execution,  12;  Limita- 
tion, 7,  9,  10,  14;  Flbadino,  1-8;  Pbincifax  and  Surstt,  2,  8,  4; 
RfiyiEw ;  Vendors  and  Purchasers,  6,  7.) 


F. 
FEES.    {See  Survbtors,  1.) 
FIXTURES, 

A  still  set  upon  the  lands  of  the  lessor  by  the  lessee  may  be  seized  under  a  Ji^fa-, 
and  sold  as  the  property  of  the  lessee.  —  PUlow  v.  Lwe,  504. 
FORCIBLE  ENTRY  AND  DETAINER.    {See  Costs,  11.) 
FOREIGN  JUDGMENTS, 

1.  Equity  will  relieve  against  a  judgment  recovered  in  a  sister  State,  upon  any 
ground  which  would  entitie  a  party  to  relief  against  a  judgment  of  this  Stste. 
Winchester  v.  Jackson,  211. 
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2.  And  it  will  give  relief  in  sudh  cases,  upon  the  ground  otqtda  timet,  by  compelling 
a  release  of  the  judgment,  although  no  effi)rt  is  being  made  to  enforce  the 
■Judgment  in  this  State. 

8.  Where  the  subject-matter  of  defence  is  purely  legal,  and  such  as  a  defendant 
might  have  availed  himself  of  by  using  ordinary  diligence,  if  he,  by  his  neg- 
ligence, fail  to  arail  himself  of  this  legal  defence,  he  will  have  no  ground  for 
relief  in  equity.  —  7&. 

4.  But  if,  on  the  other  hand,  the  defence  is  not  purely  legal,  or,  if  legal,  such  as 

was  not  or  could  not,  by  ordinary  means,  be  known  to  the  party  on  the  trial, 
or  if,  through  some  uncontrollable  drcumstanoes,  such  party  was  deprived 
of  the  benefit  of  testimony  which  was  a  legal  defence  and  known  to  him, 
there  will  be  good  ground  for  the  interposition  of  this  court.  — lb. 

5.  Thus,  where  the  suit  at  law  was  pending  in  the  court  of  a  distant  State  against 

a  party  residing  in  this  State,  who  had  reason  to  believe  that  the  suit  could 
be  successfiilly  met  by  the  evidence  of  a  witness,  and  papers  in  his  posses- 
sion, and  arranged  accordingly,  and  the  witness  died  and  the  papers  were 
lost,  and  the  cause  was  tried  without  the  party  knowing  the  fects,  or  having 
opportunity  to  make  other  defence,  and  he  was,  moreover,  not  then  aware  of 
material  evidence  for  him  subsequently  disclosed  by  answer  in  court,  these 
are  such  circumstances  of  accident  and  surprise  as  made  the  defence  at  law 
no  longer  a  plain  legal  defence,  and  entitles  the  party  iiy'ured  to  redress  in 
equity. — lb, 

FORGERY.    (See  Indiotmbnt,  2.) 

FRAUDS, 

1.  The  right  of  pre-emption  and  occupancy  in  lands  south  of  French  Broad  and 

Holston  rivers  is  a  mere  equity,  not  embraced  in  the  Act  of  1801,  25, 1  (statp 
ute  of  frauds),  and  may  be  sold  by  parol.  — Danfortk  v.  Lowry^  45. 

2.  The  terms  "  lands,  tenements,  and  hereditaments,"  in  the  Act  of  1801,  25, 1, 

statute  of  frauds  (Code,  1758),  do  not  comprehend  an  equitable  estate.  — 75. 

8.  A  verbal  contract  for  the  location  of  land  warrants  on  shares,  whereby  the 
locator  is  to  become  interested  in  the  land,  by  custom  and  usage,  to  the 
extent  of  one-third,  is,  it  seems,  not  within  the  statute  of  frauds,  and  may  be 
enforced  in  equity,  by  having  his  share  assigned  to  the  locator  in  severalty, 
although  the  land  be  granted  to  the  owner  of  the  warrants.  —  SmUh  v. 
Brooks,  174. 

(^ee  Action,  1  ,*  Contkacts,  2, 5 ;  Dbed,  1, 6 ;  Equitt,  5, 7, 15, 16, 19, 27 ;  Hobss, 

1;  Lbasb,  8;  Sale,  1.) 


G. 

GAMING.    (5ee  Equity,  2.) 
GRANT, 

1.  When  there  are  discordant  calls  in  a  grant,  the  plat  attached  to  the  grant  is 

admissible  evidence  to  show  what  was  the  intention  of  the  State  as  to 
locality.  — CU/re»  v.  HoUand,  191. 

2.  A  grant  of  land  lying  out  of  the  military  reservation,  although  founded  on  a 

military  claim,  is  neither  void  upon  its  &ce,  nor  voidable  by  direct  suit  to 
repeal  it,  nor  can  it  be  attacked  collaterally  in  ejectment.  —  Overton  v.  Camp-- 
bdl,  541. 
8.  In  ^ectment,  it  is  not  admissible  to  show  that  a  grant  includes  more  land  than 

42 
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is  called  for,  with  a  Tiew  to  inTalidate  the  grant  for  the  ezoess.  — Owens 

T.  Rain,  602. 
{See  Eyisenoe,  9;  Infant,  1;  Lands,  8;  Practice,  8,  9;  Taxes, 4.) 
GUARDIAN, 

1.  The  devise  hy  a  hoshand  of  certain  property  to  his  widow,  to  be  administered 

by  her  for  the  support  of  herself  and  children,  and  their  education,  is  not  an 
appointment  of  her  as  guardian  of  the  children. — Mcunngale  t.  HaHe,  242. 

2.  The  County  Court,  under  1762,  6  (Code,  2498),  may  appoint  as  guardian  one 

of  the  kindred  of  the  infimts,  or  a  stranger. —  lb, 

8.  And  where  the  widow  was  executrix,  and,  as  sudi,  held  the  property  devised 
to  the  children,  and  for  the  benefit  of  herself  and  children,  and  mamed 
again,  in  a  contest  between  her  husband  and  the  paternal  grandfiitfaer  of  the 
children  for  their  guardianship,  the  preference  was  properly  given  to  the 
grandfather. — lb, 

4.  A  guardian  ad  litem  cannot  apply  for  a  sale  of  the  infant's  inheritance  under 
1789,  89,  6  (Code,  2516-2619).— Z)oi*y  t.  Anglin,  898. 

6.  The  sale  of  an  in&nt's  realty  for  the  ancestor's  debt  under  a  judgment  recorered 
by  service  of  a  scire  /ados  upon  a  guardian  ad  Utem,  or  upon  the  applicatioQ 
of  such  guardian,  there  being  a  regular  guardian,  is  a  nullity. — Darbt/j. 
M'Carrol,  626. 

{See  Fbocbss,  6.) 


H. 

HABEAS  CORPUS, 

1.  If  the  return  to  a  writ  of  habeas  corpus  be  legally  sufficient,  the  Court  cannot 

try  the  fiu^ts  stated  in  it  by  affidavits,  or  other  proof  contradicting  the  retain, 
nor  allow  an  issue  upon  it,  but  must,  for  the  present,  take  it  as  true. — Renny 
V.  Mayfidd,  888. 

2.  But  after  judgment  for  the  plaintiff  in  an  action  for  false  return,  the  Court  will 

issue  an  alias  or  pluries  writ  of  habeas  corpus,  —  lb. 
HEIR, 

1.  There  is  no  distinction  in  our  law  between  simple  contract  and  specialty  debts, 

as  to  the  liability  of  the  heir  by  reason  of  real  estate  descended  to  him  from 
the  debtor.  —  Robertson  v.  MacUn,  61. 

2.  Though  by  law  the  real  as  well  as  personal  estate  of  the  ancestor  be  liaUe 

under  1784,  11,  2  (Code,  2269),  for  the  payment  of  debts,  yet  the  inheri- 
tance of  the  heir  cannot  be  afiected  and  bound  without  an  opportunity  of 
defence.  —  Steplienson  v.  Yandle,  78. 

8.  Under  1784, 11  (Code,  2268-2266),  execution  will  not  be  awarded  agauist  heirs 
upon  a  judgment  recovered  against  the  personal  representative  for  the  ances- 
tor's debt,  and  plea  of  piene  administravit  found  in  his  favor,  where  the  sore 
facias  has  been  run  generally  against  the  heirs,  without  naming  them,  and 
there  has  been  a  return  of  two  nihils. — Roberts  v.  Bu^,  207. 

4.  To  authorize  the  grant  of  execution  in  such  case,  the  scire  Jacias  must  either 
name  the  heirs,  or  the  sheriff  must  serve  the  process  personally  npoo 
them. — R, 

6.  A  sale  of  lands  under  a  judgment  obtained  on  a  scire  facias  against  heirs  gener- 
ally without  naming  them,  is  good.  —  SeatoeU  v.  WilHamSf  622. 
{See  Guardian,  6 ;  Lixitatiohs,  17.) 
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HOBSS, 

Unsoimdnem  in  a  horee,  amounting  to  frand,  is  rach  an  afibction,  as,  if  it  does 
not  take  life,  at  least  diminishes  the  value,  presupposes  a  disease  of  some 
standing,  and  a  knowledge  by  the  Tender  of  these  circumstances  and  their 
consequences.  —  Stephenson  y.  YafidZe,  78. 

HUSBAND  AND  WIFE, 

1.  Where  a  conveyance  of  land  is  made  to  husband  and  wife,  in  consideration  that 

they  will  join  in  a  deed  of  certain  other  land  to  the  conveyor,  and  the  hus- 
band executes  the  deed  drawn  to  be  signed  by  himself  and  wife,  and  then 
prevents  the  wife  from  executing  it,  equity  will  order^  him  (the  deed  itself 
being  sufficient  evidence  of  the  contract  within  the  statute  of  frauds)  to  pro- 
cure his  wife  to  join  in  the  conveyance,  and  make  such  acknowledgment,  and 
undergo  such  privy  examination  as  will  be  sufficient  in  law  to  vest  title,  on 
or  before  a  day  fixed,  or,  otherwise,  that  he  pay  the  value  of  the  lands.  — 
Espie  V.  Urie,  89. 

2.  And,  if  the  deed  be  executed,  an  account  of  the  rents  of  the  land  from  the  date 

of  the  original  signing  by  the  husband,  and  while  in  his  possession,  will  be 
taken,  and  the  husband  decreed  to  pay  the  same.  —  lb, 
8.  A  distributive  share,  in  right  of  the  wife,  survives  to  her,  if  not  reduced  into 
possession  by  the  husband  in  his  lifetime.  —  Bryant  v.  Puckett,  177. 

4.  The  husband  may  be  trustee  for  the  wife,  and  will  be  so  held  where  no  other 

person  is  named,  though  the  Court  would,  if  need  be,  provide  another  trustee 
rather  than  that  the  contract  should  be  destroyed.  —  Conwatf  v.  Hole,  228. 

5.  The  husband,  as  such  trustee,  cannot,  by  any  thing  he  can  do,  extinguish  the 

rights  of  his  wife  in  the  trust  property.  — lb.    , 

6.  Therefore,  if  a  penal  bond  be  executed  to  husband  and  wife,  upon  a  considera- 

tion not  passing  from  the  husband,  conditioned  that  the  obligor  will  permit 
them  to  remain  during  life  on  a  plantation,  this  constitutes  the  husband  a 
trustee  for  the  wife  to  secure  her  the  benefit  stipulated  in  the  bond,  and  the 
husband  cannot,  by  surrendering  the  bond  and  taking  another  to  secure  the 
estate  for  his  own  life,  deprive  his  wife  of  the  benefit  secured  to  her  in 
the  first  bond. — lb. 

7.  The  rule  of  law  is,  with  respect  to  such  part  of  the  wife's  personal  estate  as  is 

not  in  her  possession,  such  as  debts  owing  to  her,  contingent  interests,  dis- 
tributive interests,  and  the  like,  that  the  marriage  is  a  qualified  gift  thereof 
to  the  husband ;  that  is,  upon  condition  that  he  reduce  them  into  possession 
during  the  coverture.  —  M*ElhaUon  v.  HoweU,  285. 

8.  But  equity  will  not  permit  the  husband,  when  he  seeks  its  aid,  or  when  appli- 

cation is  made  by  or  on  behalf  of  the  wife  for  a  settlement,  to  reduce  such 
estates  into  his  possession,  without  making  a  competent  settlement  on  the 
wife,  and  will,  in  the  mean  time,  exgoin  flurther  action  on  his  f>art  until  this 
be  done. — 76. 

9.  And  it  is  well  settled  that  tiie  assignment  by  the  husband,  for  a  valuable  consid- 

eration, does  not  bar  this  equity  of  the  wife.  —  lb. 
10.  It  is  equally  well  established  that  any  extra-judicial  agreement,  entered  into  be- 
tween husband  and  wife  relative  to  her  property,  will  be  of  no  effect;  and 
that  to  bind  her,  by  her  consent,  to  the  husband's  receiving  her  property,  it 
must  be  in  court,  or  before  commissioners  appoiuted  by  the  Court,  for  the 
purpose. — 76. 

(See  Alimoitt;  Doweb.) 
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IMPROVEMENTS.    {See  Lands,  2 ;  StmvBT,  8.) 
INDIAN.    {See  Entry,  1 ;  Lease,  6.) 
INDICTMENT, 

1.  No  indictment  should  be  sent  to  the  grand  jury  without  the  sanction  of  the 

solicitor-general,  proved  by  his  signature  on  some  part  of  the  iadietmeiit.— 
Fout  V.  State,  70. 

2.  An  indictment  for  forging  a  writing  is  fiitaUj  defectiTe  which  deaeribes  it  by 

saying  "purporting  to  be  signed  by  the  president  and  directors/'  and  setting 
out  the  forged  writting  verhatim,  upon  the  &oe  of  which  it  does  not  appear 
to  hare  been  by  order  of  the  president  and  directors.  — State  t.  Shoidejit 
604. 

(5ce  Amattlt  and  Battxxt,  1.) 
INFANT, 

If  hmd  be  granted  by  the  State  to  a  person  in  trust  for  an  infiuit>  the  grantee  is 
seised  of  the  estate  to  the  use  of  the  in&nt,  and,  by  the  statute  of  uses,  the 
legal  estate  is  transferred  to  the  use,  and  vested  in  the  infant,  and  the  statute 
of  limitations  will  not  bar  his  right  until  three  yean  after  his  coming  of  age. 
—  WUwn  V.  Kilcannan,  849. 

{See  Guardian,  4,  5;  Procbss,  6;  Sfxcifio  Prrformavcb,  10.) 
INJUNCTION, 

1.  If  an  injunction  be  issued  upon  a  wrong  statement  of  &cts,  or  improperly  issued 

upon  a  true  statenjent,  the  defendant  should  submit  until  he  can  procure 
a  dissolution ;  otherwise  he  will  be  in  contempt.  —  Rutherford  v.  Metcalf, 
472. 

2.  The  mode  of  proceeding  in  equity  for  breach  of  an  injunction,  is,  to  give  the  ad- 

verse party  notice  that,  on  a  certain  day  in  the  term,  a  motion  will  be  made 
against  him  to  show  cause  why  an  attachment  should  not  issue ;  and  on  that 
day  the  parties  will  be  heard,  and  attachment  issue,  if  a  proper  case  be  made 
out,  on  which  the  defendant  will  be  arrested,  and  may  give  bail ;  the  plain- 
tiff may  then  file  interrogatories,  and  if  the  contempt  is  denied,  an  issue  maj 
be  made,  and  proof  heard.  — lb. 

8.  An  injunction  may  issue  to  quiet  a  person  in  possession  of  land  until  the  hea^ 
ing,  if  the  bill  show  that  he  is  in  possession,  and  that  he  is  likely  to  be  turned 
out  by  force  before  his  right  can  be  investigated  in  court  — lb, 

4.  But  the  iiuunction  cannot  command  the  defendant  to  repair  a  wrong  aheady 
done,  but  only  to  abstain  firom  doing  wrong ;  and  cannot  be  conatrued  as  for- 
bidding the  defendant  to  keep  possessicm  of  that  which  he  actually  had  at 
the  time  of  the  injunction.  —  lb. 

6.  In  this  State,  ixgunctions  are  in  no  otherwise  issued  than  on  an  ea;  parte  state- 
ment made  on  oath  l^  him  who  obtains  it  —'  lb. 

{See  Construction,  8;  Plbadino,  18;  Friitcipal  and  Surety,  6;  Title,  %  8.) 
INTEREST, 

A  borrower  of  money  is  entitled,  by  bill  after  judgment  at  Hiw  for  the  debt,  to 
have  an  account  of  the  rents  and  profits  of  a  plantation,  the  use  and  occupa- 
tion of  which  the  lender  agreed  to  take  for  the  interest  of  the  money,  and  to 
have  a  credit  for  the  excess  over  legal  interest. —^fionymoi/s,  867. 

{See  Bailment,  8.) 
INVENTORY.    {See  Life  Estate,  1.) 
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ISSUE, 

A  &ct  stated  in  the  bill,  and  not  noticed  in  the  answer,  is  not  in  issne,  nor  is  it  to 
be  taken  as  true  or  otherwise ;  neither  is  that  to  be  taken  as  true  which  is 
asserted  in  the  answer,  and  is  not  proved.  —  Wilson  t.  Carver,  285. 
{See  Amendment,  8;  Ybsdiot,  8,  4.) 


J. 
JUDGMENT, 

1.  Where  a  judgment  is  final  at  law,  it  would,  perhaps,  be  a  bar  in  equit>^  if 

pleaded,  unless  circumstances  attended  the  trial  at  law  which  required  the 
aid  of  equity ;  but  where,  as  in  ^ectment,  the  judgment  is  no  bar  to  a  new 
trial  at  Uw,  it  will  not  be  a  bar  in  equity  in  a  case  originally  equitable.  — 
Ruseell  v.  Stineon,  8. 

2.  Equity  will  not  reliere,  after  judgment  at  law^  upon  the  ground  that  the  party 

did  not  plead  to  the  merits,  from  an  apprehension  that  it  could  not  be  done. 
•^  Morton  y.  NunneUy,  148. 

8.  NH  debit  is  a  good  plea  to  the  judgment  of  another  State,  grounded  upon  an  at- 
tachment, without  personal  seryice  of  process,  and  when  the  property  attached 
is  of  less  value  than  the  sum  adjudged. — lb,     . 

4.  It  is  only  a  judgment  on  the  merits  of  a  cause  of  action  that  is  a  bar  to  a  sub- 
sequent suit — Henderson  y.  King f2S7, 

(See  Account,  1;  Equity,  7,  8,  14,  17,  19-28;  Exboutobs  and  Administsa- 
T0B8,  2,  7;  FoRBioN  Judgments;  Intbbest,  1;  Pleading,  10,  14,  16; 
Process,  4;  Summast  Pboobss,  1,  2,  4,  5;  Taxes,  9;  Yssdict,  1.) 
JUDICIAL  KNOWLEDGE, 

1.  The  Court  judicially  knows  that  it  has  been  usual  to  issue  an  aUa»  fi,  fa.,  by 

writing  alias  on  the  back  of  the  first,  without  making  out  a  new  one,  and 
will  treat  such  process  as  a  valid  alias,  for  the  sake  of  sustaining  sales  made 
under  it. — Ritssdl  v.  Stinson,  42. 

2.  The  County  Court  is  not  an  inferior  court,  but  is  established  and  its  jurisdiction 

defined  by  the  general  law  of  the  land,  of  which  the  judges  are  bound  to  take 
notice,  without  being  stated  in  the  pleadings.  —  Campbell  v.  M'lver,  268. 
8.  The  Court  will  judicially  notice  the  practice  of  the  courts  at  a  given  time,  and 

conform  its  decisions  to  that  practice.  —  Waller  v.  Wfutesides,  856. 
4.  The  Court  is,  it  seems,  not  obliged  to  know,  when  not  informed  by  the  record,  that 
a  certain  person  named  in  an  official  bond  was  not  at  that  time  governor. — 
Findla/  v.  Tipton,  874, 
JURISDICTION, 

1.  Original  jurisdiction  cannot  be  given  to  a  court  having  only  appellate  jurisdiction 

by  the  transfer,  by  consent  of  parties,  of  a  cause  from  another  court  to  that 
court  for  trial. — Elkins  v.  Sams,  84. 

2.  But  consent  of  parties,  and  their  appearance  and  trial  on  the  merits,  will  waive 

the  irregularity  of  the  transfer  of  a  cause  from  the  court  in  which  it  was 
instituted  to  another  court  for  trial,  where  the  latter  court  would  have  had 
original  jurisdiction  of  the  action  if  it  had  been  commenced  there.  —  lb. 

8.  The  State  judiciary  cannot  assume,  nor  can  the  United  States  coerce  it,  to  exer- 
cise any  judicial  powers  but  those  sanctioned  by  the  laws  and  constitution  of 
the  8taXie.^Hartl^  v.  United  States,  84. 

4.  But  if  Congress  vest  the  jurisdiction  of  violations  of  their  laws  in  the  State 
courts  J  and  this  jurisdiction  is  within  the  constitution  and  laws  of  the  State, 
the  defendant  cannot  object  the  want  of  jurisdiction. — lb. 
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JURISDICTION,  —continued, 

5.  Thus,  a  judgment  in  the  Circuit  Court  for  a  penalty  incurred  by  setting  liquor 

without  license,  under  the  Act  of  Congress  of  1818,  2S,  2,  is  valid ;  for  the 
State  courts  have  jurisdiction,  not  merely  by  the  act  itself,  but  by  our  con- 
stitution and  laws,  which  give  the  Circuit  Court  jurisdictoin  of  all  pleas  per- 
sonal, of  which  character  is  a  forfeiture  under  the  act  —  lb, 

6.  In  support  of  a  judgment  of  a  court  of  competent  jurisdiction,  all  directory 

requisites  of  the  law  are  presumed  to  have  -been  complied  with,  and  this  pre- 
sumption attaches  as  well  to  the  judgments  of  inferior  or  limited  courts,  ss 
those  proceeding  according  to  the  course  of  the  common  law ;  the  difference 
being  that,  in  the  latter,  a  want  of  jurisdiction  is  never  presumed,  while,  in 
a  court  of  limited  powers,  the  reverse  of  this  proposition  holds.  — AT  Carrol 
V.  Weeks,  696. 

7.  The  general  principle  is,  that  the  record  should  show  all  fiicts  necessary  to  give 

jurisdiction,  but  not  the  evidence  which  Enabled  the  Court  to  act ;  and  when 
jurisdiction  appears,  the  law  presumes  the  manner  of  exercising  that  juris- 
diction to  be  correct,  and  that  all  previous  requisites  and  facta,  required  bj 
law  to  be  shown  to  enable  them  to  act,  appeared,  unless  the  record  show  the 
contrary,  or  unless  the  preliminary  steps  were  required  to  be  recorded.  ~  75. 
(See  Cbbtiobabi,  1,  2;  Equity,  18;  Judicial  Knowlbdob,  2;  Mandamus,  1; 

SuMMABT  Pbocebb,  1;  Taxes,  2,  8, 10.) 
JURY, 

1.  The  affidavit  of  a  juror  is  not  admissible  to  show  that  the  assessment  of  damsges 

was  made  by  calculating  the  value  of  the  articles  at  the  port  of  delivery, 
when,  under  the  charge  of  the  Court,  it  should  have  been  the  value  at  the 
port  of  reception.  —  Edminsm  v.  Baxter,  801. 

2.  If  a  juror  be  not  excepted  to  before  sworn,  the  exception  afterwards,  in  ordinary 

cases,  comes  too  late.  —  Young  v.  Stringer,  464. 

(Set  Road,  1 ;  Ybbdict.) 
JUSTICE  OF  THE  PEACE, 

The  execution  of  a  justice  of  the  peace  is  not  a  lien  upon  the  property  of  the 
defendant,  either  real  or  personal.  ^/2ea^  v.  Staion,  118. 


L. 

LANDLORD  AND  TENANT.  (5«  Lease.) 
LANDS, 

1.  Real  estate  in  the  colonies  was,  by  5  Geo.  II.  7, 4,  which  is  in  force  in  this  State, 

made  liable  to  debts  and  demands  as  personal  estate ;  and,  by  this  act,  all 
statutes  for  the. subjection  of  real  estate  to  the  satis&ction  of  debts,  as  well 
as  the  common  law  upon  the  subject,  were  in  force  in  the  colonies ;  and  the 
Act  of  1777,  2,  29  [adopted  by  the  Territorial  Act  of  1794, 1, 23,  Code,  2999], 
continued  the^.^.  against  lands,  not  at  all  impairing  its  form  or  extent,  but 
rather  enlarging  it.  —  Russdl  v.  Siinton,  8. 

2.  Whoever  takes  possession  of  land  under  a  contract  which,  afterwards,  for  anj 

cause,  is  rescinded  or  relinquished,  shall  be  allowed  for  intermediate  improve- 
ments.—  Perkins  v.  HadUy,  826. 

8.  Where  a  tract  of  land  ia  covered  by  two  grants,  and  both  grantees  are  in  poBses- 
sion  of  the  part  so  covered  by  both,  the  possession  operates  nothing ;  for  it  is 
deemed  to  continue  in  him  who  hath  the  title.  —  Berry  v.  Walden,  845. 

(See  Dbbd;  Ejectxbkt;  Entry;  Exeoution,  1,2,  11,18-16;  Gbakt;  Oocu- 
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LAKDSi  ^  continued, 

fancy;   Rboistbation ;   Taxes;  ^Titub;   Vekdors  and  Fubghasbrs; 

Wabrantt.) 
LEASE, 

1.  The  lessee  of  a  house  which  happens  to  be  burned  pending  the  lease,  or  occupied 

by  an  enemy  during  the  whole  or  part  of  the  term,  is  not  thereby  exempted* 
fix>m  payment  of  the  rent  —  Hicks  r.  Parhcan,  168. 

2.  A  tenant  cannot  dispute  the  title  of  his  landlord  without  restoring  the  possession. 

^PhiUips  T.  Robertson,  880;  s.  o.  498. 
8.  And  this  applies  as  well  to  a  tenant  who  goes  into  possession  under  a  parol  lease 
for  a  longer  term  than  one  year,  void  by  the  statute  of  frauds,  as  to  other 
tenants. — lb. 
4.  A  tenant  cannot  dispute  his  landlord's  title,  nor  reap  an  advantage  from  the 
possession  thus  obtained,  without  first  placing  his  landlord  in  statu  quo.  — 
Sogers  v.  Waller,  867. 
6.  It  is  no  defence  against  the  payment  of  rent  by  a  lessee  that  the  title  under 
which  the  landlord  held  the  land  was  a  lease  from  an  Indian,  void  under  the 
Act  of  Congress.  -^  lb. 

{See  FiXTUBBS,  1.) 
LEGACY.    {See  Annuity  ;  Executobs  and  Adxinistbatobs,  6 ;  Limitations, 

9, 10;  Fbincifal  and  Subbty,  8.) 
LIEN, 

1.  A  vendor  has  a  lien  upon  the  lands  sold  for  the  purcl^ase-money,  whether  con- 

veyed to  the  vendee  or  not,  even  though  the  purchase-money  be  secured  by 
bond,  covenant,  or  note,  not  only  against  the  vendee,  but  his  heirs  also,  and 
those  claiming  under  him,  with  notice  of  the  vendor's  equity.  ^Kennedy  v. 
Woolfolk,lQS. 

2.  Lapse  of  time  is  no  ground  for  refusing  to  enforce  the  vendor's  lien,  when  the 

purchaser  has  been  in  possession,  and  part  of  the  purchase-money  still  remains 
unpaid.  —  lb. 

8.  Lapse  of  time  may  also  be  compensated,  where  time  was  not  of  the  essence  of 
the  contract,  especially  if  caused  by  difficulty  in  obtaining  the  legal  title, 
and  the  vendor  is  ready  when  the  decree  is  rendered,  the  purchaser  knowing 
of  the  defect,  and  that  the  title  was  to  be  perfected  after  the  making  of  the 
contract.  —  lb. 

4.  The  lien  of  a  judgment  against  the  owner  of  a  location  does  not  displace  the  lien 
of  the  locator,  when  the  land  has  not  been  granted ;  and  the  purchaser  at 
•execution  sale  under  such  judgment,  holds  subject  to  the  locator's  claim. ^ 
Vaux  V.  Pillow,  461. 

6.  In  case  of  rescission  by  decree,  it  will  be  ordered  that  the  moneys  paid  by  the 
vendee  shall  be  a  lien  on  the  land.  — Newnan  v.  Mcuiin,  698. 

(See  Justice  ov  the  Peace,  1.) 
LIFE  ESTATE, 

Where  there  is  no  danger  of  waste  or  removal,  the  tenant  for  life  of  personalty 
wiU  be  ordered  to  sign  an  inventory,  to  be  lodged  in  the  office  of  the  clerk 
and  master;  but  where  there  are  such  signs  and  indications  as  raise 
suspicions  that  a  sale  or  removal  is  intended,  or  likely  to  take  place,  then 
security  ought  to  be  required.  Form  of  decree  in  such  cases. — M*Cutchin 
V.  Price,  149. 

{See  Damages,  8.) 
LIMITATIONS, 

1.  The  statute  of  limitations  of  the  State  in  whose  courts  a  suit  is  prosecuted,  must 
prevail  in  all  actions.  —  Coleaon  v.  Blanton,  108. 


664  IBDIX. 

LIMITATIONS,  —  continued. 

2.  There  may  be  equitable  exceptions  to  the  mimiog  of  tiie  statute.  Thus,  the 
removal  of  property  to  a  distance,  and  concealing  it  from  the  owner,  so  as  to 
place  it  out  of  his  power  to  sue,  will  excuse  the  owner  from  commencing  his 
action  within  the  prescribed  time,  and  the  period  of  remoraland  canoealment 
will  not  be  counted.  ^  lb, 
8.  The  statute  of  limitations  is  as  much  to  be  &yored  as  any  other  defence,  and  a 
.  repleader  will  be  allowed  by  the  Supreme  Court  to  enable  the  defendant  to 
plead  the  statute.  —  lb. 

4.  A  right  of  property  in  chattels  is  not  acquired  by  adrerse  possession  for  the 

time  required  to  bar  the  remedy  under  the  statute  of  limitations,  nor  does  the 
running  of  the  bar  in  favor  of  one  possessor  protect  another  claiming  under 
him ;  and  though  the  remedy  by  action  be  barred,  the  right  of  recaption 
exists.  —  lb. 

5.  The  statute  of  limitations  wiU  not  run  between  the  trustee  and  cegtui  que  trusty 

but  will  between  the  trustee  and  a  stranger. — lb. 

6.  No  one  can  plead  the  statute  of  limitations  for  another,  and,  in  personal  actions, 

the  statute  must  be  pleaded.  —  lb. 

7.  The  claim  of  a  distributiye  share  of  the  personal  estate  of  an  intestate  is  sustain- 

able in  equity,  because  the  administrator  (or  executor)  is  considered  a  trustee 
of  the  personal  estate  for  those  entitled,  and  the  statute  of  limitations  does 
not  run  in  cases  of  express  trust  between  the  trustee  and  cettuis  que  tnat.^ 
Pinkerton  v.  Waiker,  156. 

8.  When  time  is  used  at  all  as  a  defence  in  such  cases,  it  must  be  used,  as  pre- 

sumptive evidence  is  used  in  the  case  of  a  bond,  to  prove  payment  ~  76. 

9.  An  express  trust  is  not  within  the  statute  of  limitations,  and  of  this  character  is 

the  relation  between  the  personal  representative  and  distributees. — Brjfont 
V.  Puckett,  177. 

10.  There  is  no  law  to  limit  a  suit  for  a  legacy,  for  it  is  an  equitable  demand, 

and  not  barred  by  analogy  to  any  action  at  law.  —  Cartwright  y.  Cartwright, 
816. 

11.  When  chancery  dismisses  a  bill  because  the  complaint  made  by  it  is  relievable 

at  law,  it  will  not  suffer  the  act  of  limitations  to  be  pleaded  during  the  pen- 
dency of  the  suit  in  that  court,  and  will  direct  that  the  act  be  not  opposed  to 
the  claim  at  law  for  such  time.  —  Love  v.  White,  871. 

12.  The  statute  of  limitations  will  not  run  between  cestui  qtte  trust  and  his  trustee, 

but  will  run  between  the  trustee  and  a  stranger. — King  v.  Travis,  417. 
18.  The  Act  of  1716,  48,  9  (Code,  2281,  2786),  is  m  force,  and  can  be  pleaded  by 
heirs  to  a  demand  against  them,  for  a  debt  of  their  ancestor. — Pea  v.  Wag- 
goner,  486. 

14.  The  fifth  section  of  the  Act  of  1789,  28  (Code,  2249),  is  only  dlrectoxy,  and  the 

limitation  will  take  eflfect  whether  the  advertisement  mentioned  in  it  be  made 
or  not.  —  lb. 

15.  The  Act  of  1715  makes  no  exception  in  favor  of  persons  under  disability,  and 

where  no  exceptions  are  made  in  the  law  the  courts  can  make  none. — lb. 

16.  By  the  words  "shall  make  their  claim,"  in  the  Act  of  1716,  48,  9,  is  meant, 

"shall  bring  their  suit,"  within  seven  years,  or  otherwise  be  barred. ~/obi- 
ston  v.  Dew,  678. 

17.  The  disability  of  one  of  several  heirs  will  not  prevent  the  bar  of  the  statute  of 

limitations  as  to  those  not  under  disability,  in  the  case  of  land. — Johnson  v. 
Harris,  606. 
{See  Equity  FLBADiNa  and  Pbagtice,  8;   Exbcutoes  akd  Admikistratoxs, 

9,  10.) 
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M. 


MALICIOUS  PROSECUTION.    (See  Costs,  11.) 

MANI/AMUS, 

The  Supreme  Court,  haying  no  original  jurisdiction,  cannot  award  a  mandamus 
to  compel  the  Circuit  Court  to  proceed  with  the  trial  of  a  cause;  but  will 
aid  an  appeal  by  any  writ  which  will  remove  the  impediment.  —  KingY, 
Hampton,  44. 

MARRIED  WOMAN.    (See  Husband  akd  Wife.) 

MAXIMS, 

Lex  plus  laudatur  quando  ratione  probatur,  is  one  of  the  best  maxims  which  a  judge 
can  select  for  the  regulation  of  his  conduct;  fbr  technicality  and  subtlety  will 
then  never  triumph  over  the  great  law  of  common  sense.  —  Winchester  v. 
Gleaves,  150. 

MESNE  PROFITS.    (See  Equity,  9.) 

MILITARY  LAW.    (See  Cokstitutiokal  Law,  2-4.) 

MORTGAGE.    (See  Chattbl,  2.) 


N. 

NE  EXEAT, 

A  writ  of  ne  exeat  will  be  issued  out  of  chancery,  upon  good  cause  shown  by 
affidavit,  directing  the  arrest  of  the  defendant,  and  detention  until  he  give 
bond  conditioned  not  to  remove  himself  or  the  property  in  controversy  from 
this  State,  so  as  to  defeat  the  decree  which  may  be  given  in  the  cause.  — 
Smith  V.  Koontz,  854. 

NEW  TRIAL, 

1.  Where  incompetent  testimony  is  admitted,  a  new  trial  should  be  granted, 

though  there  be  other  testimony  in  the  case  sufficient,  if  unexplained,  to 
sustain  the  verdict.  —  Netherton  v.  Robertson,  28. 

2.  It  is  not  error  to  refuse  a  new  trial  upon  the  party's  own  uncorroborated  affi- 

davit of  surprise,  and  belief  that  he  has  a  good  defence,  without  stating 
particulars.  —  Hammonds  v.  Kemer,  108. 
8.  A  new  trial  should  not  be  granted  upon  the  affidavit  of  the  party  alone  of 
newly  discovered  evidence;  either  the  affidavit  of  the  witness  himself 
should  be  offered,  or  some  other  indifferent  testimony  showing  tliat  the  proof 
relied  on  can  be  had.  — Read  v.  Staton,  118. 

4.  The  Court  ought  not  to  grant  a  new  trial  on  account  of  the  admission  of  incom- 

petent evidence,  where,  had  the  evidence  been  rejected,  the  same  verdict 
ought  to  have  been  given.  —  lb. 

5.  It  must  be  a  strong  case,  indeed,  where  a  verdict  is  founded  upon  mere  evidence, 

without  any  intermixture  of  law,  that  the  Supreme  Court  will  interpose, 
and  set  it  aside.  —  Haynes  v.  Wright,  265. 

6.  Where  there  is  evidence  on  both  sides,  the  Supreme  Court  will  not  reverse  the 

action  of  the  court  below  in  refusing  a  new  trial,  unless  the  case  be  a  very 
uncommon  instance  of  raslmess  in  a  jury.  —  Murray  v.  Rulble,  865. 

7.  After  a  third  verdict  for  a  party,  another  application  to  set  aside  the  verdict  on 

a  matter  properly  belonging  to  the  jury,  ought  not  to  succeed  under  1801,  6, 
69  (Code,  8122).  — Jfo/ona  v.  Deboe,  408. 

8.  And  the  Supreme  Court  will  not  grant  a  new  trial  upon  the  weight  of  evidence, 

even  where  it  preponderates  against  the  verdict.  «»i&. 
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NEW  TRIAL, --continued. 

9.  If  the  party  applying  for  a  new  trial  upon  the  ground  of  newly  discoyered 
eYidence,  has  been  guilty  of  negligence  in  regard  thereto  a  new  trial  will  be 
refused.  —  Young  y.  Stringer,  464. 

10.  A  new  trial  will  not  be  granted  upon  the  single  affldayit  of  the  party  of  newly 

discoYered  eyidence ;  it  should  be  accompanied  by  the  testimony  of  others 
to  show  what  can  now  be  proyed,  its  materiality,  and  that  it  was  not  dis- 
coyered  in  time  to  be  used  on  the  trial.  —  Haslet  y.  Pryor,  466. 

11.  A  court  of  equity  may,  upon  a  bill  filed  for  the  purpose,  order  a  new  trial  at 

law,  and  suspend  execution  in  the  mean  time  where  the  defendant  is  insol- 
yent.  —  Barry  y.  Green,  478. 

12.  But  it  should  appear  that  some  untoward  circumstance  preyented  an  application 

for  a  new  trial  to  the  court  who  heard  the  cause ;  or  some  inyincible  obstruc- 
tion rendered  the  application  inefiectual,  though,  in  justice,  it  ought  to  have 
succeeded.  —  76. 

18.  A  new'  trial  may  be  granted  for  excessiye  damages.  —  lb, 

14.  If  a  new  trial  be  granted  at  the  term  when  the  case  was  tried,  the  Court  cannot, 
at  a  subsequent  term,  set  it  aside  and  giye  judgment  on  the  yerdict  —  Rags- 
dale  y.  Bufordf  611. 
NOTICE, 

1.  Notice  to  an  agent  is  sufficient  notice  to  the  principal.  —  Woodfoik  y.  Blount,  lOi, 

2.  Notice  is  either  actual  or  implied,  and  when  any  thing  appears  which  would  put 

a  man  of  ordinary  prudence  upon  inquiry,  the  law  presumes  that  such 
inquiry  was  actually  made,  and  therefore  fixes  the  notice  upon  him  as  to  aU 
legal  consequences.  —  lb. 

8.  Quare,  whether  the  circumstance  of  a  yendor  of  land  refusing  to  make  a  full 
and  ordinary  assurance  of  title,  is  sufficient  to  excite  suspicion,  and  put  the 
party  upon  inquiry  1 — lb. 

4.  Purchases  made  pendente  lite  are  presumed  to  be  made  with  notice.  — lb. 

6.  Notices  are  of  two  sorts,  express  or  notional,  and  tlie  latter  is,  where  the  pur- 
chaser knows  of  a  deed,  which  refers  to  anotlier  deed,  which  discloses  the 
equity.  —  King  y.  Travis,  417. 

6.  General  notice  in  the  neighborhood  of  the  claim  of  an  equity  by  an  agent  is  not 

notice  to  those  who  purchase  land  in  that  neighborhood.  — lb. 

7.  So,  admissions  of  the  plaintLCTs  equity  by  him  who  conyeyed,  will  not  be  notice 

of  the  equity  to  the  purchasers  who  obtained  oonyeyances  before  the  admis- 
sions were  made.  —  lb. 

8.  Notional,  or  presumptiye  notice,  is  not  to  be  extended  beyond  the  bounds 

already  established. — 76. 
{See  CouBT  Martial,  1;  Dbfositionb,  2,  4;  Fbincifal  and  Subbtt,  12.) 


o. 

OCCUPANCY, 

1.  The  right  of  pre-emption  and  occupancy  differed  in  this,  that  the  first  respected 

lands  to  be  identified  by  such  means  as  the  law  should  prescribe,  while  the 
latter  respected  lands  already  identified  by  possession  and  residence  upon 
them.  —  Gould  y.  Hogle,  72. 

2.  Under  1806,  8,  2,  giying  preference  to  actual  occupants  of  land  on  the  first  day 

of  May,  1806,  circumstances  anterior  to  this  day  cannot  be  taken  into  con- 
sideration in  determining  rights  of  occupancy.  —  Morris  y.  Gilliam,  117. 


INDBX.  667 

OCCUPANCY,  ^continued. 

8.  The  poMession  of  a  minor  son  would  be  a  posseBsion  by  the  father  within  the 

meaning  of  the  act.  —  lb, 
4.  No  part  of  an  occupant  cUim  less  than  the  whole  can  be  assigned,  so  as  to  en- 
title the  assignee  to  the  benefit  of  his  assignment,  in  an  action  of  ejectment 
by  the  person  haying  a  grant  for  the  whole  occupant  daim.    If  there  be  any 
remedy  for  such  assignee,  it  is  in  equity.  —  Clinton  y.  JTClarin,  200. 

{See  Frauds,  1 ;  Subybt,  6.) 
OFFICER, 

1.  If  a  written  contract  be  made  with  the  office,  it  is  immaterial  whether  in  other 

respects  the  obligee  be  rightly  described  or  not. — FindUy  y.  TipUm,  874. 

2.  Thus,  a  constable's  official  bond  executed  to  John  Seyier,  goyemor,  and  his 

successors  in  office,  when  Wilie  Blount  was  goyemor,  is  a  good  statutory 
bond,  and  will  sustain  a  motion,  or  action,  in  the  name  of  Wilie  Blount, 
goyemor,  for  the  use  of  those  interested.  —  lb. 
8.  So,  an  action  commenced  on  such  a  bond  in  the  name  of  A.  B.,  goyemor,  whilst 
he  is  in  office,  does  not  abate  by  his  death  or  going  out  of  office,  for  the 
office  continues.  —  lb, 

(See  CoNBTiTUTiONAL  Law,  1 ;  Shbbiff.) 
OTEB.    (/See  Flbadino,  18.) 


P. 
PARTITION, 

1.  Partition  cannot  be  decreed  in  equity,  where  there  is  adyerse  possession,  until 

the  complainant's  title  be  established  at  law.  ^  Trayner  y.  Brocks,  427. 

2.  Thus,  a  bill  filed  by  one  heir  of  the  grantee  alleging  that  his  co-heir  had  sold 

the  land  to  the  defen^ent,  who  was  in  possession,  praying  partition,  will  be 
dismissed  on  demurrer.  —  lb, 
PART1!«BRSHIP, 

1.  A  partner  who  has  induced  his  copartner  to  purchase  the  efiects  of  the  partner- 

ship, by  misrepresenting  its  true  condition  and  plying  him  with  intoxicating 
liquors,  will  not  be  allowed  to  retain  the  advantage  thus  obtained.  —  White 
y.  Cox,  67. 

2.  Under  1784,  22,  6  (Code,  2010,  2011),  what  remains  of  the  jomt  estate  of  a 

partnership,  after  the  joint  business  is  adjusted  and  debts  pud,  is  to  be 
diyided  pro  rata  between  the  sunriyor  and  the  personal  and  real  representa- 
tiyes  of  the  deceased ;  t.  6.,  the  realty  to  his  heirs,  and  the  personalty  to  his 
executors  or  administrator.  —  M*Alister  y.  Montgomery ,  67. 

8.  By  this  law,  also,  the  property  in  the  suryiyor  remains  tiU  the  partnership  be 
settled,  and  all  sales  made  in  the  mean  time  of  either  real  or  personal  estate 
are  yalid. — lb, 

4.  The  answer  of  a  partner,  after  dissolution  of  the  partnership,  and  his  admis- 
sions, so  far  as  they  relate  to  partnership  matters  that  happened  during  the 
partnership,  are  admissible  eyidence  against  his  copartners.  —  Winchester  y. 
Jackson,  211. 
PAYMENT, 

1.  The  presumption  of  payment  fh>m  lapse  of  time  applies  to  a  bond  conditioned 

to  deliyer  a  chattel,  as  well  as  to  one  with  condition  for  the  payment  of 
money.  —  Robertson  y.  Netherton,  28. 

2.  The  creditors  may  apply  a  pa3rment  if  the  debtor  does  not  make  the  application 

at  the  time.  —  Teil  y.  Roberti,  98. 
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PAYMENT,  ^continued. 

8.  If,  after  trial  in  the  Comitj  Court,  in  which  there  was  rerdict  and  judgment 
for  the  defendant,  and  appeal  by  the  plaintiff  to  the  Circnit  Court,  a  stranger, 
withoat  any  rule  of  oourt,  deposit  in  tlie  clerk's  office  a  sum  of  money  in 
payment  for  the  property  sued  for,  it  is  error  in  the  ctrcuit  judge,  on  the 
trial  in  that  oourt,  to  charge  the  jury  that  such  payment  was  an  admission 
by  the  defendant  that  something  was  due.  — RuUe  y.  Murray ^  240. 
4.  Payment  of  money  into  court  is  made  by  yirtue  of  a  rule  of  court,  either  before 
or  after  plea,  upon  certain  terms  and  directions,  and  cannot  be  taken 
back.    A  payment  without  rule  of  oourt  cannot  be  looked  to  at  all.  —  75. 

PERSONAL  REPRESENTATIVES.     (See  Exboutobs  awd  Admikisthatobs.) 

PLEADING, 

1.  The  modem  practice  in  suits  on  bonds  with  conditions  is  to  set  fordi  the  bond 

and  condition  in  tiie  declaration,  and  assign  the  breach,  to  which  the  defend- 
ant pleads,  and  issue  is  joined.  —  Caikoun  t.  LUiard,  259. 

2.  It  is  a  good  breach  of  an  administratiye  bond  in  a  declaration  against  the  sureties 

to  aver  "  that  the  administrator  had  not  well  and  truly  administered  the 
goods  and  chattels  of  the  intestate  according  to  law."  —  lb, 

8.  And  it  is  not  wrong  in  the  declaration  to  claim  the  penalty  of  the  bond ;  for  this 
is  agreeable  to  1801, 6, 66  (Code,  2976),  which  directs  judgment  to  be  entered 
for  the  penalty,  to  be  discharged  by  the  damages  assessed.  — -  lb, ;  Hadd  y. 
Pryor,  466. 

4.  Verification  is  not  proper  where  the  matter  of  the  plea  is  in  direct  opposition  to 
the  declaration ;  it  is  only  proper  where  there  is  new  matter  in  the  plea  that 
the  replication  may  traverse  or  avoid.  -*  Calhoun  v.  LUlard,  269. 

6.  It  is  not  a  good  plea  to  an  action  upon  an  administration  bond  reciting  a  judg- 
ment against  the  administrator,  tlmt  the  judgment  was  against  him  proprio 
jure;  for  this  is  equivalent  to  saying  there  is  no  such  record  as  that  stated 
in  the  declaration,  and  the  proper  plea  is  nul  tid  record.  —  lb, 

6.  Nor  is  it  a  good  plea  that  no  process  was  served  upon  the  administrator  in  the 

original  suit,  for  he  may  have  appeared  without  service.  — 76. 

7.  Nor  that  the  administrator  was  taken  by  a  ca.  sa.  on  the  judgment;  for  that  is 

no  satis&ction  or  extinguishment  of  the  demand.  —  lb, 

8.  The  sureties  are,  perhaps,  not  concluded  by  the  former  proceedings,  being  no 

parties  to  them,  and  may  rely  upon  the  plea  of  fhlly  administered.  —  lb, 

9.  A  plea  to  exempt  a  defendant  ought  not  to  leave  any  part  of  the  defensive 

allegation  so  uncertain,  as  that  if  the  Court  suppose  the  existence  of  a  &ct, 
that  fiict  may  not  exist.  —  Henderson  r.  King,  287. 

10.  A  plea,  therefore,  to  an  action  against  a  sheriff  for  failing  to  return  an  execution, 

that  a  former  motion  had  been  prosecuted,  for  not  returning  the  same  execu- 
tion, against  the  sheriff  and  liis  sureties,  and  that  by  the  judgment  they  were 
discharged,  with  costs,  is  bad,  without  averring  that  the  discharge  was  on 
the  merits.  —  lb. 

11.  If  certainty  as  to  the  point  on  which  the  Court  acted,  is  unattainable  from  the 

record,  considering  the  usual  forms  adopted  by  clerks  la  recording  the  pro- 
ceedings, the  defect  may  be  remedied  by  averment. — lb. 

12.  It  is  a  downright  violation  of  principle  and  good  sense  to  determine  any  cause 

otherwise  than  on  the  merits ;  and  it  is  a  great  imputation  on  former  judges 
that  so  many  statutes  of  jeofiiils  have  been  needftd  to  remove  their  adherents 
to  forms,  and  to  place  common  sense  on  her  native  seat,  from  which  she  had 
been  driven  by  technicalities.  The  plea  may  be  amended  upon  tiie  truth  of 
it  being  shown  by  affidavit.  -—  lb. 
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PLEADING,  —  continued. 

15.  A  plea  which  is  ft  dixect  denial  of  what  is  stated  in  the  declaration,  though  in 

affirmative  words,  should  conclude  to  the  country.  ^  Overton  t.  Crabb,  298. 
14.  Dropping  any  part  of  a  demand,  or  some  of  the  persons  mentioned  in  the 
prerious  part  of  the  proceedings,  is  a  discontinuance,  yet  it  is  aided  by  stat- 
ute after  judgment — Payion  t.  Triffg,  897. 

16.  Thus,  if  the  writ  be  served  on  two,  and  only  one  be  declared  against,  this  is  a 

discontinuance,  of  which  the  party  declared  against  may  take  advantage  by 
special  demurrer  for  a  variance ;  but  he  cannot  move  in  arrest  of  judgment 
on  that  ground,  for  the  objection  comes  too  late  after  judgment.  — /6. 

16.  But  a  plea  by  both  defendants  to  a  declaration  against  one  only,  is  a  plea  which, 

as  it  reintroduces  the  dismissed  defendant,  the  plaintiff  is  not  required  to 
contest,  and' will  be  stricken  out  on  motion.— 75. 

17.  The  right  to  profert  is  waived  by  a  plea  to  the  merits.  —  Nickol  v.  White,  402. 

18.  Oyer  cannot  be  demanded  of  a  record  in  general ;  but  an  injunction  bond  taken 

in  an  equity  case  belongs  to  the  obligee  named  in  it,  and  may  be  demanded 
by  liim  to  be  proceeded  on  in  any  other  court.  -—  lb. 
{See  Administration,  8 ;  Ambndxbnt  ;  Dbmurkeb  ;  Equity,  26-28 ;  Estop- 
PSL,  8 ;  ExBCUTORS  jlnd  Adjunistratobs,  7,  10,  11 ;  Jin>oiniiiT,  8 ; 
Praoticjb,  5 ;  Pkihcipal  and  Agbnt,  4 ;  Tkitobb,  1 ;  Tbbspass,  2-4  ; 
Yebdict,  1,  4.) 
PBACTICE, 

1.  The  power  of  the  Supreme  Court,  under  1800,  49,  26,  and  27  (see  Code,  8169), 

to  grant  writs  of  error,  extends  to  all  cases  where  the  court  below  gives 
judgment  or  makes  a  decision  or  decree ;  and,  after  a  final  judgment,  the 
Court  may  rectify  any  mistake  or  error  which  hath  intervened  and  caused 
a  material  injury  to  either  party ;  and  may,  therefore,  correct  an  error  in 
revising  a  continuance  where  it  ought  to  have  been  allowed.  —  Hammonde  v. 
Kemer,  108. 

2.  But  it  is  not  error  to  refuse  a  continuance,  the  evidence,  to  obtain  which  it  was 

asked  (in  this  case,  letters  of  administration),  having  been  admitted  by  the 

adverse  party.  •—  76. 
8.  Notwithstanding  the  Act  of  1787, 19, 1  (Code,  2818,  8187),  which  extends  only 

to  suits  instituted  by  application  to  the  clerk,  but  not  to  those  instituted  by 

previous  application  to  the  Court,  poor  persons  may  sue  in  JbrmA  pauperis. 

Dudley  v.  Balch,  868. 
4.  In  actions  at  law,  a  pauper  must  be  admitted  to  sue  in  ^fimnd  pauperis  before  the 

commencement  of  the  action,  and  cannot  allege  pauperism  afterwards ;  but 

it  is  otherwise  in  equity,  where  costs  are  discretionary. — 76. 
6.  It  is  error  in  the  Circuit  Court  to  strike  out  the  plea  of  non-assumpsit  in  short 

after  the  case  has  been  once  tried  upon  it  with  other  pleas,  where  the  defence 

could  not  be  given  in  evidence  under  the  other  pleas.  —  Muddaroyr.  (yCaUa- 

han,  478. 

6.  In  all  legal  proceedings,  if  you  make  a  stand  at  one  point,  and  afterwards  retreat 

to  another,  the  former  is  wholly  relinquished.  — Bedford  v.  Ingram,  684. 

7.  Thus,  after  a  bill  of  exceptions,  the  exceptant  cAnnot  move  for  a  new  trial,  after 

error  brought ;  a  motion  to  set  aside  tlie  judgment  for  irregularity  will  not 
lie ;  nor  a  -motion  for  a  new  trial  after  motion  in  arrest  of  judgment ;  so  a 
demurrer  to  evidence  waives  all  exceptions  to  its  competency.  —  lb. 

8.  Where  the  transfer  of  a  cause  ttom  the  State  to  the  Federal  Court  is  applied  for 

under  the  Act  of  Congress  of  1789,  20, 12,  upon  the  ground  that  the  appli- 
cant claims  title  under  grant  from  another  State,  the  party  making  the 
application  must  produce  his  grant,  and  show  that  the  land  claimed  by  him 
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PRACTICE,  —  continued. 

is  worth  the  amount  required  to  give  jurisdiction  to  the  Federal  Court.  — 
Thompson  t.  Kendrtck,  607. 
9.  But  where  the  applicant  claims  under  a  grant  from  North  Carolina  and  the  other 
side  under  a  grant  Irom  Tennessee,  the  act  does  not  apply  for  Tennessee  hy 
the  cession  act  and  compact  with  North  Carolina,  acts  only  as  the  delegate 
or  attomej-in-fiict  of  North  Carolina,  not  in  her  soyerelgn  capacity.  — lb. 
{See  Amendment  ;  Appeal;    Clerk  of  Coubt,  8,  4 ;   Costs  ;   Defositiokb  ; 
Evidence,  12;   New  Tbial;  Payment,  4;  Bbvibw;  Ybnub;  Wbit  of  Er- 
BOB,  8. ) 

PRE-EMPTION.   (^eePBAUDB,  1;  Occupancy.) 
PRESUMPTION.   (/See  Judicial  Knowlbdob  ;  Jubibdiction,6,  7.) 
PRINCIPAL  AND  AGENT, 

1.  The  suhsequent  ratification  of  an  act  is  equal  to  a  previous  command  or  author- 

ity.— Freel  v.  Campbell,  65. 

2.  Whoever  undertakes  to  act  for  another  in  any  matter,  shall  not  in  the  same 

matter,  act  for  himself;  and  it  is  no  objection  to  the  application  of  this  rule 
that  the  trustee  or  agent  has  made  no  advantage  by  such  act ;  for  equity 
disallows  the  measure  upon  general  principle,  without  reference  to  advan- 
tage or  un&imess.  —  Perkins  v.  M'Gavock,  185. 

8.  It  is  not  a  good  ground  of  demurrer  to  a  declaration  on  bond,  that  the  bond  is 
alleged  to  be  executed  by  the  defendant,  when,  upon  oyer,  it  appears  that  it 
is  signed  in  the  name  of  the  principal  by  a  third  person  as  attomey-in- 
fkct. —  George  v.  Lewis,  892. 

4.  The  only  way  of  questioning  the  authority  of  the  attorney  is  by  the  plea  of  non 
est  factum.  —  lb, 

(See  Abbitbation  and  Awabd,  4;  Notiob,  1,  6.) 
PRINCIPAL  AND  SURETY, 

1.  A  co-obligor  who  is  only  a  surety,  is  as  much  within  the  provisions  of  the  law 

prohibiting  fraudulent  conveyances  as  if  he  were  the  principal  obligor.  — 
Stinson  v.  Eussell,  8. 

2.  A  surety  for  administration,  like  any  other  surety,  may,  if  he  deem  himself  in 

danger  by  reason  of  his  suretyship,  call  upon  the  creditors  of  the  estate 
to  sue,  and  be  discharged  if  they  will  not,  or  if  they  give  time  to  the  prin- 
cipal. —  Delan&f  v.  Tipton,  18. 
8.  The  surety  may  also  sue  his  principal  to  ascertain  the  amount  due  from  him, 
and  compel  him  to  pay  the  legatees  or  distributees,  making  them  parties  to 
the  bill.— iJ. 

4.  But  he  cannot  call  upon  his  principal  in  equity  for  counter  security,  unless  it 

has  been  contracted  for,  nor  have  a  receiver  appointed,  except  in  cases  where 
there  are  infimt  heirs  for  whom  the  proper  court  refuses  to  iq>point  guar- 
dians. —  lb. 

5.  An  iivjunction  ought  not  to  issue,  at  the  instance  of  tiie  surety,  to  stop  the 

money  in  the  hands  of  strangers.  —  lb. 

6.  Where  one  surety  has  paid  the  entire  debt,  and  then  collected  from  one  co-surety 

more  than  his  share,  and  afterwards  files  a  bill  against  another  co-surety  for 
his  proportion,  the  latter  cannot,  by  an  arrangement  made  with  the  former 
co-surety,  after  answer  filed,  to  which  complainant  was  no  party,  pay  such 
co-surety  the  overplus  due  him,  and  claim  a  credit  for  such  payment  as 
against  the  complainant.  —  Preston  v.  Campbell,  17. 

7.  Qucere,  whether  a  surety,  who  has  been  discharged  at  law  of  a  contract  which 

was  intended  to  bind  him,  by  accident  or  unskilfulness  of  the  draftsman,  can 
be  suljected  in  equity  ?  -*  Pearse  v.  Tipton,  61. 
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PRINCIPAL  AND  STTRETY,  — continued. 

8.  A  surety  who  pays  the  debt,  is  not  entitled  to  remuneration  for  losses  sustained 

by  a  forced  or  hasty  sale  of  his  property  to  raise  the  money ;  and  can  only 
recover  the  money  paid,  with  legal  interest  by  way  of  damages.    To  pro- 
vide against  other  consequences,  the  surety  must  take  special  indemnity.  -^ 
Vance  v.  Lanauter,  92. 

9.  A  surety  cannot  claim  a  discharge  from  the  obligation  of  his  suretyship,  upon 

the  ground  that  the  creditor  had  agreed  with  the  co-surety  that  he  would 
not  compel  him  to  pay  any  part  of  the  debt,  even  though  this  was  done  to 
indace  the  complainant  to  join  in  the  suretyship ;  for  he  may  still  enforce 
contribution.  —  Cunningham  v.  Skidds,  251. 

10.  And  equity  will  not  relieve  the  co-surety  upon  the  ground  of  such  an  agree- 

ment between  him  and  the  creditor,  but  will  leave  him  to  his  remedy  at  law, 
if  he  have  any,  —  76. 

11.  If  two  persons  become  sureties  for  the  same  principal  in  the  purchase  of  goods, 

not  jointly,  but  in  separate  moieties,  and  the  principal  afterwards,  being  in 
failing  circumstances,  places  all  the  goods  in  the  hands  of  one  of  these  sure- 
ties, upon  a  sti)[»ulation  to  pay  the  debt  originally  contracted  for  the  goods, 
the  assignment  will  be  held  to  be  in  trust  for  both  sureties.  —  Gordon  v.  Jos- 
lin,  804. 

12.  The  claim  of  sureties  against  their  principal  for  money  paid  by  them,  is  founded 

only  on  an  implied  assumpsit  for  money  paid  for  the  principal's  use,  and  a 
motion  based  thereon  must  be  made  before  a  tribunal  having  jurisdiction  of 
the  amoimt  accordingly.  —  Graham  v.  Green,  858. 
18.  Notice  of  suit  commenced  against  him  need  not  be  given  by  a  surety  to  his 
principal ;  for  the  contract  implied  by  law  between  them  is,  that  the  surety 
shall  be  absolutely  indemnified,  not  upon  condition  that  he  give  notice  of 
suit.  —  Williams  v.  Greer,  887. 
14.  If  the  surety  confess,  or  allow  judgment  to  be  taken  for  too  much,  or  there  be 
any  other  new  &ct  material  to  the  interest  of  the  principal,  these  may  be 
brought  into  examination  by  stating  them  in  a  petition  for  a  certiorari.  —  lb. 
{See  ADMiNisTSATioir,  6,  7;  Suhmabt  Pbocess,  6.) 
PROBATE.    ( -Sec  Will.  ) 
PROCESS,  • 

1.  An  aUas  writ,  or  judicial  attachment,  must  be  founded  upon  a  return  of  non  est 

inventus  made  to  that  term  from  which  it  issues,  not  to  a  former  term.  —  Slat- 
ton  V.  Jonson,  860. 

2.  When  process  has  been  commenced,  it  must  be  pursued  without  any  chasm, 

and  every  subsequent  process  must  be  dated  on  the  day  of  the  return  of  the 
preceding  process. — 76. 
8.  The  want  of  a  return  of  non  est  inventus  on  a  leading  process,  as  a  foundation  for 
an  aUas  or  judicial  attachment,  cannot  be  supplied  by  the  statute  of  jeo&ils. 
—76. 

4.  If  the  Court  have  no  jurisdiction  of  the  subject,  or  if  the  defendant  were  not 

served  with  process  actually  or  constructively,  the  judgment  is  a  nullity,  and 
any  sale  under  it  can  communicate  no  title  to  the  pmx^haser.  —  Darby  v.  Bus- 
mZ,  524. 

5.  Thus,  a  judgment  against  an  infant  on  a  scire  facias  to  subject  land  descended 

to  the  ancestor's  debt,  which  scire  Jadas  was  not  served  on  the  in&nt,  nor  on 
his  general  guardian,  although  he  had  one,  but  on  a  guardian  ad  litem,  is  void. 
—76. 

PROFBRT.    ( See  Plbadiko,  17. ) 

PROMISSORY  NOTE.    (See  Administbatioh,  6 ;  Eqihtt,  14,  22.) 
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BECORD.    {See  Appeal,  8 ;  Clksk  of  Couet,  8,  4.) 
REGISTRATION, 

1.  By  the  Act  of  1715,  88,  6  (Code,  2005),  no  legal  estate  passes  by  deed  until  reg- 

istration. -^  Russell  Y.  StinsoH,  8. 

2.  But  before  registration  the  purchase  of  the  land  and  the  payment  of  the  p1l^ 

chase-money  Test  the  use,  and  the  statute  of  uses  the  possession,  in  the 
purchaser ;  and  this  whether  the  purchaser  was  by  unregistered  deed  or  bond 
for  title.  —  lb, 

8.  An  instrument  registered  at  any  time  aoooirding  to  law,  though  years  after  its 
execution,  but  without  any  chasm  between  the  prescribed  time  and  acts  gir- 
ing  further  time,  is  good  as  to  all  persons,  creditocs  as  well  as  others.  — Bead 
v.  Stolon f  118. 

{See  EviDENOB,  9, 10 ;  Ezboutobs  aitd  Adxihistbators,  18;  Wabbaxtt,  2.) 
RESCISSION, 

1.  The  purchaser  ought  to  be  discharged  from  a  contract,  if  fraud  intervene  in  its 
formation,  and  he  rely  upon  qualities  and  properties  as  attached  to  the  thing 
purchased,  because  stated  by  the  vendor,  which  do  not  really  exist,  and  with- 
out which  the  purchaser  would  probably  not  have  bought.  — *P<^eoii  v.  But- 
ler,  100. 

%  Thus,  the  sale  of  a  saltpetre  cave  will  be  rescinded,  where  the  seller  held  oat 
that  the  title  was  good,  and  the  production  so  much,  when  there  was  no 
title,  and  the  product  fell  fhr  short  of  the  representation. —75. 

8.  Form  of  decree  in  case  of  rescission,  where  part  of  the  eonsideration  has  been 
paid,  and  notes  outstanding  for  the  residue  in  the  hands  of  the  defendants 
and  others.  —  Ih. 

4.  It  is  believed  that  no  case  can  be  found  where  inadequacy  of  consideratton, 

abstracted  from  all  other  considerations,  has  been  deemed  sufficient  either  to 
set  aside  a  contract,  or  to  refuse  to  enforce  it.  — Woodfolk  v.  Blount,  104. 

5.  But  if  any  circumstances  accompany  the  transaction,  which  will  be  sufficient  to 

authorize  the  Court  to  infer  the  want  of  free  consent,  the  Court  will  lay  hold 
of  these  circumstances,  and  relieve  the  party.  —  lb, 

6.  In  a  sale  of  land,  any  misrepresentation  applyuig  to  that  at  which  the  purchaser 

particularly  aimed,  is  of  the  essence  of  the  contract,  and  will  avoid  it  in  toto. 
—  Harris  v.  Williamson,  310. 

7.  Thus,  if  land  be  sold  as  second  rate,  and  it  is  below  second  rate,  this  wiH  avoid 

the  contract,  because  no  compensation  can  be  made. — lb. 

8.  When  a  party  makes  representations,  he  is  bound  to  represent  the  tnitfa  as  fer  as 

he  knows  it,  and  if  he  do  not,  equity  will  rescind  the  contract.  —  Fisho"  v. 
Probart,  481. 

{See  CORTBAGTS,  7  ,'  LiSN,  5.) 

RETURN  TO  WRIT, 

1.  Non  est  inventus  implies  that  the  residence  of  the  defendant  is  in  the  county,  and 

that  the  sheriff  has  been  at  his  place  of  abode.    K  these  are  not  the  fects,  the 
return  is  false,  for  which  an  action  lies.  —  SkUton  v.  Jonson,  860. 

2.  The  sheriff  should  return  the  truth  of  the  case,  either  that  the  defendant  is  sn 

inhabitant  of  the  county,  or  that  he  resides  ui  another,  specifying  it  —  lb. 
{See  Habbas  Corpus,  2;  Process,  8;  Sbskiff,  4.) 
REVIEW, 

1.  If  material  testimony,  such  as  would  have  caused  a  diflerent  decree,  be  discov- 
ered so  late  before  the  hearing  that  the  deposition  of  the  witness  could 
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not  be  taken,  nor  the  attendance  of  the  witness  enforced;  and  if,  also, 
the  person  who  is  to  use  it  is  so  circumstanced,  for  any  cause,  —  as,  for  ex- 
ample, sickness, — that  he  cannot  make  an  affidavit  to  postpone  the  hearing, 
then  the  Ck>urt  will  listen  to  an  application  for  a  review. — Huffacrer. 
Green,  26&, 

2.  Where  a  final  decree  is  pronounced,  and  put  upon  the  minute  book  and  signed, 
and  the  term  is  not  yet  passed,  a  petition  for  rehearing  is  proper.  —  Robert" 
son  y.  Madin,  267. 

8.  But  if  the  term  be  passed,  then  the  decree  is  of  record  and  enrolled,  and  a  recon- 
sideration must  be  applied  for  by  bill  of  review.  —  lb, 

4.  If  the  Court  mistake  in  matter  of  law,  or  in  conclusions  from  fiu^ ;  or  if  new 

evidence  be  disclosed  which  the  party  could  not  possibly  use*befbre ;  or  if  he 
be  unexpectedly  assAiled  by  testimony  which  he  can  satis&ctorily  answer, 
but  was  prevented  by  the  suddenness  of  the  attack ;  and  if  the  testimony 
not  produced  for  this  cause  be  very  material,  and  proper  to  the  matter  in 
issue,  and  there  has  been  no  studiousness  of  delay,  or  culpable  neglect,  a 
rehearing  ought  to  be  granted.  —  lb, 

5.  Where  an  answer  claimed  credit  for  certain  services,  and  a  decree  being  made 

without  any  reference  to  the  master,  the  items  applicable  to  the  claim  were 
overlooked;  that  was  held  good  ground  to  review  the  decree  as  to  such 
omitted  items.  —  Tid  v.  Roberts,  282. 

6.  An  original  bill,  in  the  nature  of  a  bill  of  review,  may  be  filed  to  be  relieved 

against  a  decree  unfiurly  obtained.  —  BuUer  v.  Peyton,  288. 

7.  Thus,  a  decree  obtained  by  taking  advantage  of  a  party's  absence,  and  violating 

an  agreement  touching  the  prosecution  of  the  suit,  will  be  enjoined,  upon  a 
bill  setting  forth  the  fiu!ts,  upon  comphunanfs  giving  bond,  with  security,  to 
pay  the  decree,  if  not  relieved  on  final  hearing. — lb. 

8.  A  bill  of  review  will  not  lie  to  correct  a  decree  in  a  formal  or  immaterial-matter, 

as,  for  example,  to  direct  the  surrender  of  papers,  where  the  decree  settled 
the  rights  of  the  parties  in  regard  to  them. —  Young  v.  Henderson,  866. 

9.  Nor  to  correct  an  error  in  the  calculation  of  costs,  for  that  may  be  done  by  a  new 

calculation,  on  motion. — Ibf 

10.  Nor  for  drawing  erroneous  conclusions  fW>m  the  evidence,  which  should  be  rec- 
'    tified  when  the  decree  is  read,  or  by  rehearing.  -^  Jh. 

11.  Nor  for  newly  discovered  evidence,  where  the  negligence  of  the  par^  was  the 

cause  of  its  not  being  sooner  discovered. — Ih. 

12.  A  bill  of  review  for  errors  of  law  may  be  filed  without  leave  of  the  Court ;  but 

not  as  to  matters  of  fkct  — lb. 
BEVIVOB, 

Under  the  acts  of  assembly  for  preventing  the  abatement  of  suits,  an  action  may, 
after  the  death  of  the  defendant,  be  revived  against  a  person  as  his  executor 
die  son  tort,  in  the  same  manner  as  against  the  rightAil  executor  or  adminis- 
trator, who  may  j^ead  any  thing  he  could  to  an  original  action.  —  Cobb  v. 
Lamer,  428. 

{See  SciBB  Facias,  4,  6.) 
BOAD, 

In  order  to  make  the  laying  off  of  a  road  valid  under  1804, 1,  8  (see  Code,  1186), 
the  record  of  the  County  Court  must  show  that  a  minority  (or,  by  the  Code, 
1188,  nine)  of  the  justices  were  present,  both  at  the  laying  out  of  the  road 
and  the  conflrmatum  of  the  jury's  report;  and  also  that  the  jury  was  sworn. 
-^DougUtis  V.  RawUns,  299* 

48 
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SALE, 

A  sale  Toid  for  fraud  as  against  a  creditor  cannot  become  unayoidable  hy  a  gnbse- 
quent  sale,  by  the  ▼enci.ee,  for  a  raluable  consideration  and  bond  fide,  to  one 
not  conusant  of  the  former  fraud.  —  Read  r.  Siaion,  118. 
{See  Execution,  9,  15,  16;  Rescission,  2,  6,  7;  Yenpobs  and  Pubchaseu; 

Wabrantt.) 
SCIRE  FACIAS, 

1.  Upon  every  debt  due  bj  record,  a  scire  facias  will  lie. — Martin  y.  Gordmy  122. 

2.  An  appeal  bond  is  a  part  of  the  recoid,  and  scire  facias  lies  without  any  motioD 

for  judgment  thereon. — Ih. 

8.  The  bond,  or  so  much  of  it  as  will  show  to  the  Court  the  liability  of  the  defend- 
ant, ought  to  be  set  out  in  the  scire  facias,  —  lb. 

4.  A  decree  for  money  in  the  Chancery  Court  may  be  reyived  upon  the  deatb  of 
the  plaintiff  by  scire  facias,  as  well  as  by  motion,  or  bill  of  reviyor.  —  CaFson 
y.  Richardson,  168. 

6.  And  the  scire  facias  need  only  recite  the  original  decree,  without  stating  the 
payments  which  may  have  been  made  thereon,  and  the  balance  due.~/&. 

6.  A  prosecution  bond  is  so  &r  a  record,  that  a  scire  facias  may  be  founded  upon  it; 
but  it  does  not  in  all  respects  partake  of  the  qualities  of  a  record,  for  its  exe- 
cution can  only  be  put  in  issue  by  non  est  factum,  not  nul  tiel  record.  It  ought, 
therefore,  to  be  described  with  particularity  in  the  scire  facias,  and  produced 
if  required.  —  Scarce^  y.  Whitesides,  612. 

{See  Alimovt,  1;  Guabdian,  6;  Heib,  8, 4,  6;  Fbocess,  5;  Shkbifv,  1;  Yur- 

DOBS  AKD  PUBCHASEBS,   11.) 

SET-OFF, 

Unliquidated  damages,  to  be  ascertained  by  the  discretion  of  a  juxy,  cannot  be  set 
off;  but  unliquidated  damages  to  be  assessed  on  pecuniary  demands,  as  for 
goods  sold  and  deliyered,  work  and  labor  done,  and  in  all  cases  where  inddn- 
talus  assumpsit  will  lie,  may  be  set  off.  — Ragsdale  y.  Buford,  185. 
(Su  Equitt  Pleading  and  Pbaotice,  8.) 
SHERIFF, 

1.  To  scire  facias  against  the  sheriff  as  bail  of  the  defendant  taken  by  capias,  it  is  a 

good  plea  that  the  plaintiff  had  frunished  the  defendant  while  in  prison  with 
bedclothing,  &c.,  by  means  whereof  he  escaped.  — Love  y.  M*Alisler,  267. 

2.  At  common  law,  a  sheriff  was  bound  to  return  the  money  into  court,  and,  if  be 

did  not,  he  was  liable  to  those  entitled  to  receiye  it — Nelson  y.  Williams,  385. 

'8.  And  by  statute  he  is  responsible  unless  he  has  dealt  with  the  execution  accord- 
ing to  law,  or  the  direction  of  the  parties  entitled.  —  lb. 

4.  If,  therefore,  the  sheriff's  return  shows  that  he  has  collected  money  on  the  exe- 
cution, he  is  liable  to  a  motion,  under  1777.  8, 10,  for  the  amount.— i&. 

6.  An  order  upon  a  sheriff  to  show  cause  why  an  attachment  should  not  issue 
against  him  for  not  returning  into  the  office  moneys  collected  by  Ji^fi-,  csn- 
not  be  seryed  by  the  coroner,  there  being  no  statute  authorizing  such  serrioe. 
—  Cock  v.  Cummins,  367. 

6.  The  sheriff  ought,  if  applied  to  before  he  has  returned  the  moneys,  to  paj  them 
to  the  person  entitled  to  receiye  them ;  but  if  not  applied  to,  should  return 
them  into  the  office,  together  with  the  writ  of  execution ;  otherwise  he  is 
liable  to  motion.  — lb. 

{See  Pleading,  10 ;  Retubn  to  Wbit  ;  Summabt  Pbocsss,  2,  8 ;  Taxes,  1 ; 
Yendobb  and  Fubchabebs,  18;  Ybbdict,  2.) 
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SLANDER, 

1.  In  slander,  the  words  laid  in  the  declaration  are  to  be  understood  in  their  com- 

mon and  usual  acceptation,  and  as  those  to  whom  they  were  addressed  under- 
stood them. --^M* Adams  y.  Beney,  898. 

2.  If  the  jury  below,  in  such  case,  And  the  defendant  gnUty  generally,  it  establishes 

the  &ct  that  the  words  were  spoken  as  laid  in  the  declaration,  maliciously, 
and  with  intent  to  de&me. — lb, 
8.  But  if  the  jury  And  the  defendant  guilty  of  speaking  the  words  specified  in  cer- 
tain counts,  it  is  otherwise,  and  a  venire  de  novo  must  be  ordered  to  cure  the 
defect  in  the  finding. — lb, 
SLAVES, 

1.  A  testator  may  direct  that  the  executors  shall  endeavor  to  procure  the  emanci- 

pation of  his  slares,  and  it  is  his  duty  to  do  so.  —  If  CtifcAm  y.  Pnce,  149. 

2.  But  if  the  attempt  fiul,  the  next  of  kin  will  be  entitled,  and  this  possiUlity  is 

such  an  interest  as  the  law  will  take  notice  of  and  protect.  — /&. 

(See  Baiucbnt,  2.) 
SPECIFIC  PERFORMANCE, 

1.  If  there  be  no  fraud,  the  failure  of  a  part,  though  the  greatest  part,  of  the  con- 

sideration, occasioned  by  a  subsequent  contingent  eyent,  to  which  the  thing 
was  from  its  nature  subject,  is  not  regarded  by  equity  as  a  reason  fiir  revising 
specific  performance.  —  Stephenson  y.  Yandle,  78. 

2.  Besides,  the  &ilure  of  a  part  of  the  consideration,  entering  not  into  the  essence 

of  the  contract,  lies  in  compensation.  —  76.  ^, 

8.  If  a  contract  be  unfiiirly  obtained,  or  under  suspicious  circumstances,  or  if  it  be 

uxgust,  or  unconscionable  to  assist  it,  or  if  it  would  be  a  hardship  on  the 

defendant  to  decree  it,  equi^  will  not  interfere. — ffaU  y.  Ross,  141. 
.4.  And  not  only  must  the  contract  be  fair  in  all  its  parts,  but  the  person  seeking 

specific  execution  must  show  perfi>rmance  on  his  part,  according  to  its  true 

intent.  —  lb, 
6.  Thus,  where  the  bill  is  filed  by  the  locator  for  his  share  of  the  lands  located,  it 

must  be  shown  that  the  location  was  liberally  performed,  according  to  the  just 

intent  of  the  parties,  considering  the  time,  the  plenty  or  scarcity  of  land,  and 

other  circumstances.  —  lb. 

6.  In  a  bill  to  reform  a  written  contract,  and  for  specific  performance  of  it  as 

reformed,  parol  eyidenoe  is  not  admissible  for  the  purpose  of  correcting  the 
written  contract.    [Oyerruled  by  numerous  cases.]  —  Zon^  v.  Dooieif,  812. 

7.  Specific  perfbrmanoe  is  In  the  discretion  of  the  Court,  and  ought  not  to  be 

decreed,  where  it  is  unreasonable,  or  hard,  or  ui^ust,  to  decree  it,  as  prayed 
tot. ^Perkins  y.  HadHeif,  826. 

8.  Thus,  where  lands  are  sold,  it  would  be  unreasonable  and  iijurious  to  the 

obligor  to  permit  the  obligees,  by  agreement  among  themselves,  to  take  part 
-    of  the  lands  for  which  the  obligor  could  make  title,  leaving  other  parts. — lb, 

9.  If  the  obligees,  or  any  of  them,  seek  specific  performance,  they  must  take  all 

the  land  to  which  the  vendor  can  make  title  (not  pick  out  the  choice  spots), 
and  allow  the  value  of  such  land ;  or  renounce  every  part  of  the  land. — lb. 
10.  Equity  will,  at  the  instance  of  the  locator,  decree  a  specific  performance  of  a 
contract  fi>r  the  location  of  the  lands  of  an  infknt,  made  by  parol  by  the 
infimt's  next  fUend.— Z>at;u  v.  WaUcery  427. 

(See  VsNDOBS  jlnd  Pubchabsbs,  2.) 
STATUTES  CITED  AND  EXPOUNDED, 
English  Statutes. 

82  H.  Vni.  80  ...    .    Discontinuance Payton  v.  Trigg,  897. 

4  &  5  Ann,  16   ...    .  „  Payton  v.  Trigg,  897. 

6  Geo.  n.  7,  2  .    .    .    .    Lands  subject  to  debts   .    .    .    RusseU  v.  Siinson,  8. 
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STATUTES  CITED  AND  EXPOUNDED,— awtmiierf. 
Tennesiee  Statutes, 

.    Registration BusadL  y.  SUnaon,  8. 

.    Limitatioxis Pea  y.  Waggoner,  485 ;  JokM- 

ton  y.  Deuff  578. 

.    Bastardy State  y.  Ingram,  877. 

.    Guardian .  Maasingale  y.  Halef  242. 

.    Apprentice  Bond Jourdan  y.  Barry,  298. 

.    Lands  subject  to  debts   .    .    .  Bussdl  y.  Stinson,  8. 

.    Sheriff Nelson  y.  TTi/^tants,  885. 

4,  5    Cayeat Huffacre  y.  Green,  256. 

.    Costs Cook  y.  C&irl;,  246. 

.   J»robate  of  WiU Howdl  y.  WhittAurth,  2SL 

,    Ancestor  and  Heir     ....  Stephenson  y.  YancBe,  78 ;  Rob- 
erts y.  Busbg,  207. 

.    Hepresentatiyes  of  Deceased  .  M*AUster  r.  Montgomery,  ^1 ; 

Perkins  y.  HatUey,  826. 

.    Dower Tipton  y,  Davis,  ^20. 

.    Administration ......  Hartley  y.  Gains,  884. 

.    Forma  Pauperis Dudley  y.  JBo^,  858. 

.    Reyiyor Carson  y.  Richardson,  168. 

.    Limitations Stephenson  y.  Stephenson,  87; 

Pea    y.     TFc^^oiMr,    4S5; 
Johnston  y.  Z>eio,  578. 

.    Guardian  of  In&nt    ....  Darby  y.  AngUn,  893. 

.    Lands  subject  to  debts   ...    .  Russell  y.  Stinson,  8. 

.    Appeals Stuart  y.  Pasmore,  458. 

.    Executors  and  Administrators  Den  y.  Mayfidd,  512. 

.    Lands  sold  for  unpaid  taxes     .  Francis  y.  Washburn,  681. 

.    Color  of  Title   ...*..  King  y.  TVacns,  417. 

.    Divorce <    .  Shan  y.  Coar,  274. 

.    Equity  Practice Terril  y.  Rogers,  148 ;  5oa2ei 

y.  NichoU,  161. 

.    Assignment iiT  Gee  t.  Lynch,  lb. 

.    New  Trial Malone  r,  Deboe,  4m. 

.    Bonds Calhoun  y.  Lillard  259. 

.    Frauds Danforth  y.  Lowry,  45. 

.    Taxes Johnson  y.  3fiZb,  80 

.    Sheriff Fonce  y.  Cheatham,  460. 

.    Road Douglass  y.  Rawlins,  299. 

.    Sheriff Jo/ln«on  y.  Pvyor,  594. 

.    Taxes Johnson  y.  jlft^,  80. 

.    Execution  Sales Russ^  y.  Stinson,  S, 

.    Agreements  .......  Hodge  y.  APDonald,  506. 

.    Registration Lannum  y.  Brooks,  808. 

.    Appeals Fou<  y.  ^totfe,  70. 

.    Vacation  of  Entries  ....  Huntsman  y.  Randolph,  610. 

.    Road Douglass  y.  /Zaiobnt,  299. 

.    Agreements Hodge  y.  M*Donald,  606. 

.    Guardian Massingale  y.  ^a/e,  242. 

.    Equity Pofton  y.  Rawlins,  276. 

1852,  288,  4  &  18 .    Admmistration Co66  y.  Zanier,  428. 

1860,  58 ...    .    Depositions Wilson  y.  Drake,  508. 


1715,  88,  5  . 
1715,  48,  9  . 

1741, 14, 10 
L  21762,  5    .    . 

1765,  5,  20  . 

1777,  2,  29  . 

1777,  8, 10  . 

1779  (sess.  8), 

1782, 11,  8  . 

1784, 10,  6  . 
>    1784,11.    . 

1784,  22,  6  . 

1784,  22,  8  . 
1786,4,2  . 
.  1787, 19, 1  . 
1787,  22,  2  . 
17  9,  28  .    . 


1789,  89,  5  . 
1794, 1,  28  . 
1794, 1,  66  . 

1794.5  .    . 
1797  (Taxes) 
1797,  48,  4  . 
1799,19.    . 

1801.6  .    . 


1801,  6,  64 
1801,  6,  59 
1801,  6,  66 
1801,  25 . 

1808,  2, 18 
1808, 18  . 
1804,1,8 
1805,81. 
1807,  21,  8 
1807,94.  , 

1809,  49,  27 
1809, 100, 1 
1811,  72 . 
1818,  84 . 
1827,  69,  2 
1827,72. 
1847,  115 
1851,  865,  9 
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STATUTES  CITED  AND  EXPOUNDED,— con/intittf. 
Code. 

864 ShenfT Johnson  y.  Pryor,  694. 

78&-790  ....    Clerk  of  Court Evans  v.  Justices,  21. 

118a-1191   .    .    .    Koad Douglass  y,  Ratdins,  299. 

1768 Frauds Danforih  v.  Lourry,  46. 

1769  .^  .    .    .    .    Administration CM  v.  Lanier,  428. 

1967 Assignment M*  Gee  y.  Lynch,  75, 

2006 Registration Russell  v.  Stinson,  8. 

2010,  2011  .    .    .    Representatives  of  deceased   .    WAlister  y.  Montgomery,  67 ; 

Perkins  y.  Hadley,  826. 
2026-2029   .    .    .    Lands  sold  by  decedent ...    Dm  y.  Mayfidd,  612. 

2249 Limitations Pea  y.  Waggoner,  486. 

2260 Administration Hartley  y.  Gains,  884. 

2268-2266  .    .    .    Ancestor  and  Heir     ....    Stephenson    y.     Yandle,    78; 

Roberts  T,  Busby,  207. 

2281 Limitations Pea.  y.  TTo^^on^r,  486. 

2801-2811   .    .    .    Administration Stephenson  y.  Stephenson,  87; 

Bryant  y.  PuckeU,  177. 

2826-2897   ...  „  ^ort/ey  y.  Gains,  884. 

2898 Dower Tipton  y.  ZXirts,  620. 

2468 Diyorce Shan  y.  Cox,  274. 

2489,2498  .    .    .    Quaidlan MaseingaleY.  naU,2A2. 

2616-2619   ...  „        Darby  Y.Anglin,Z9Z. 

2666-2668   .    .    .    Apprentice  Bond Jourdan  y.  Barry,  298. 

2786 Limitations  .......    Pea  y.  Waggoner,  486 ;  Johns- 
ton Y.  Dew,  678. 

2818 Forma  Pauperis Dudley  y.  Bakh,  868. 

2872-2874   .    .    .    Discontinuance Payton  y  Trigg,  897. 

2986, 2986  .    .    .    Amendments Calhoun  y.  LUlard,  269. 

2989,  No.  12     .    .    Pleading Calhoun  y.  LiOard,  269. 

2941,2942  .    .    .    Equity  Practice Scales  y.  Nichols,  1^1. 

2976 Bonds Calhoun  y.  LOlard,  269. 

2998 Reyivor Carson  y.  Richardson,  168. 

2999 Lands  subject  to  Debts  .    .    .    Russell  y.  Stinson,  8. 

8088 Execution  Sales Russell  v.  Stinson,  8. 

8109 Appeal  Bond Martin  y.  Gorden,  122. 

8119 Reyiew Robertson  y.  Maclin,  267. 

8122 New  Trial Malone  y.  Deboe,  40Z. 

8128 Certiorari. Trigg y.  Boyce,  2»1 ;  WiiUams 

y.  Greer,  887. 
8160 Appeal Stuart  y.  Pasmore,  468;  Fout 

y.  StaU,  70. 

8169  etseq.  .    .    .         „  «       Fout  y.  Stale,  70. 

8162 Agreements Hodge  v.  M Donald,  606. 

8167 Certiorari WiUiams  y.  Greer,  887. 

8187-8192   .    .    .    Forma  Pauperis Dudley  y.  Bakh,  868. 

8262 Condusivenets  of  Judgment  .    RusseilY.  Stinson,  Z\  Blount  y. 

Garen,  68. 

8668, 8687  .    .    .    Sheriff Cock  y.  Cummins,  867. 

8694 „  Nelson  Y.  WiUiams,  d35 ;  Cock 

y.  Cummins,  867. 
8749 Habeas  Corpus Renny  y.  Mayfidd,  888. 
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STATUTES  CITED  AND  EXPOUNDED,  —  ccwrftmieef. 

Code, 

8847 Depoflitioiu "  Dixon  y.  Stede,  468. 

8860-8856   ....  „  WUsony,  Drake,  fm. 

4098 Sheriff Coik  y.  Cummins,  857. 

4258 Administration Cobb  y.  Lanier,  4!2S. 

4811 Venue Cain  y.  Butter,  2S8. 

4821 Equity Peyton  y,  Rawlins,  ^%. 

4875 Equity  Practice Scales  y,  Nichols,  Ul. 

440d „  Scales  Y.NichoU,lQl. 

4484  .....  Ne  Exeat,    .......  Smith  y.  KoonU,S5i, 

4488 Beyivor Carson  y.  Richardson,  168. 

4498 Costs Clark  y.  aark,  246. 

4497 Jurisdiction Elkins  y.  Sams,  34. 

6115 Indictment Haship  y.  State,  412. 

6864  €t  seq,  .    .    .    Bastardy State  y.  Ingram,  877. 

5866  0<  M^.  .    .    .  „        Ste^  Y.  Register,  29. 

SUMMARY  PROCESS, 

1.  A  judgment  by  motion,  to  be  Yalid,  must  show  a  state  of  fiicfcs  authoriziiig  the 

exercise  of  the  jurisdiction.  —  Cheatham  y.  Jones,  458. 

2.  Thus,  a  judgment,  by  motion,  against  a  sheriff  is  inyalid,  which  does  not  show 

the  ground  of  the  motion,  as  whether  for  not  returning  or  not  paying,  nor 
describe  the  execution  by  stating  the  name  of  the  defendant.  —  lb. 
8.  Under  1802, 18,  upon  motion  against  a  sheriff,  proof  must  be  made  that  the 
execution  came  to  the  sheriff's  hands,  that  he  collected  the  money  on,  and 
fiiiled  to  return  it.  -—  Vance  y.  Cheatham,  460. 

4.  In  all  cases  where  the  party  against  whom  judgment  is  rendered,  has  no  oppor- 

tunity to  bring  forward  his  defence,  he  shall  be  allowed  it.  —  WiU  t. 
Witt,  619. 

5.  Thus,  where  the  surety  recoYered  judgment  against  his  principal  in  the  County 

Court  by  motion  of  which  the  principal  had  no  notice,  the  latter  was  allowed 

a  trial  in  the  Circuit  Court  upon  certiorari,  showing  in  his  petition  that  be 

bad  paid  to  his  surety  an  indemnification  before  judgment  against  him.— i&. 

{See   Certiorari,  5;   Exboutors  and  Administrators,   7;   Sheriff,  4-6; 

Taxes,  6,  7, 10, 11.) 
SURETY.    {See  Principal  and  Surety.) 
SURVEY, 

1.  No  person  can  object  to  the  form  of,  who  is  not  injured  thereby. —ifomiT. 

Gilliam,  117. 

2.  A  survey  cannot  be  established  by  parol  CYidence,  nor  by  any  eYidence  but  the 

return  of  it  to  the  proper  office.  —  White  y.  Crockett,  129. 
8.  A  survey  may  include  an  object  called  for  in  any  part  of  its  bounds,  even  when 

the  entry  calls  to  include  it  as  near  as  may  be  in  the  centre.  —  lb, 
4.  An  inconsistent  call  may  be  disregarded  by  the  surveyor,  and  the  land  surveyed 

according  to  a  consistent  construction  of  the  whole  entry. — Shute  v. 

Buchanon,  145. 

6.  Upon  a  bill  filed  by  a  locator  for  a  specific  execution  of  a  contract  to  convey 

him  a  portion  of  the  lands  for  his  services,  if  the  survey  pursue  the  calls  of 
the  entry  and  be  in  conformity  therewith,  though  rather  disadvantageoosly 
placed,  the  defendant  cannot  avail  himself  of  the  circumstance,  and  be  pe^ 
mitted  to  allege  against  a  legal  execution  of  a  survey,  an  unfiiithful  execation 
of  it  —  Childress  v.  HoUand,  191. 
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S  UK  VET,  —  continued, 

6.  The  evarey  cannot  be  given  in  eyidenoe,  in  ejectment,  to  show  the  inception  of 

the  title,  as  between  an  occupant,  and  a  claimant  under  a  common  right.  — 
Clinton  T.  APClcain,  200. 

7.  An  entry  may  be  surveyed  in  a  square  or  an  oblong ;  and  if  such  are  the  calls 

of  an  entry  that  t^  section  is  to  be  included  which  diverges  from  a  square  or 
an  oblong,  then  the  survey  must  be  in  a  square  or  an  oblong,  after  including 
the  section.  —  Sappington  v.  HUl,  807. 

8.  When  an  improvement,  or  other  object,  such  as  a  spring,  sink-hole,  hill,  buflSilo 

wallow,  or  the'  like,  is  called  for  in  the  entry,  the  survey  may  include  it  in 
any  part  of  its  bounds.  —  Wihon  v.  KHoannon,  849. 

9.  Where  an  improvement  is  called  for  in  an  entry,  it  is  the  controlling  call,  and 

the  entry  must  be  so  surveyed  as  to  include  it,  even  though  it  involve  the 
necessity  of  abandoning  the  beginning  call.  —  Stubbl^fidd  v.  Short,  407. ' 
10.  If  a  subsequent  entry,  calling  for  a  former  entry,  be  surveyed  first,  the  survey 
should  steer  clear  of  every  part  which  the  former  entry  might  legally  include, 
when  surveyed  in  a  shape  allowed  by  law.  — 76. 

[See  EjBCTMBirr,  2;  Entbt,  8,  6, 16;  Estoppel,  4.) 
SURVEYORS, 

The  fees  of  surveyors  are  fixed  by  1786, 18, 1,  and  the  equivalent  of  the  twenfy 
shillings  therein  mentioned,  is  two  dollars  and  a  half.  —  Weakly  ex  parte,  421. 
SURYIVORSHIF.    {See  Pabtnbkshif,  8;  Rbvivob.) 


T. 

TAXES, 

1.  A  sale  of  lands  for  taxes  under  1808,  2, 18,  and  1807,  21,  8,  made  by  the  sheriff* 

without  an  order  of  sale  or  Ji.Ja.  issued  to  him  is  void ;  and  in  ^ectment  by 
the  purchaser,  the  sheriff's  deed  cannot  be  read,  without  proving  the  issu- 
ance of  the  execution  or  order  of  sale. — Johnson  v.  Mills,  80. 

2.  The  jurisdiction  of  the  Court  to  oondenm  lands  for  taxes  is  statutory,  and 

arises  when  the  taxes  upon  lands  in  the  county  are  due  and  not  paid  at  the 
proper  time;  and  it  will  be  presumed  in  favor  of  the  judgment  that  the 
lands  were  in  the  county.  —  Campbell  v.  APlver,  268. 

8,  In  such  cases,  the  report  is  in  lieu  of  the  declaration  in  conmion  cases,  the  pub- 
lication in  lieu  of  process,  and  if  these  be  not  made  according  to  law,  the 
sale  is  void. — lb, 

4.  A  sale  of  land  for  taxes  as  the  property  of  one  person,  when  the  land  had  pre- 
viously been  granted  to  another,  conveys  no  title  to  the  land,  nor  any  right 
against  the  person  as  whose  property  it  was  sold ;  and  a  bill  by  the  purchaser 
to  have  the  benefit  of  a  certificate  issued  to  such  person,  or  his  assignee,  on 
account  of  the  interference  of  the  prior  grant,  will  be  dismissed.— 76. 

6.  To  make  a  tax  sale  valid,  it  must  appear  that  the  taxes  remain  unpaid ;  for  if 
paid  by  any  claimant,  or  person  in  possession,  the  payment  would  be  good, 
although  the  land  be  claimed  under  other  grants.  —  Weeks  v.  M*Carrd,  481. 

6.  The  phrase  "  law  of  the  land,"  in  the  Constitution,  communicates  the  idea  of 
such  proceedings  of  the  courts  as  had  been  customary  before  the  Constitu- 
tion ;  and,  as  a  summary  mode  of  levying  taxes  on  lands  had  been  in  exist- 
ence previous  to,  and  at  the  time  of  the  formation  of  the  Constitution,  it  was 
not  the  intention  of  that  instrument  to  inhibit  such  summaiy  proceedings. 
-^  AT  Carrol  v.  Weeks,  696. 
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TAXES,  — continued, 

7.  Agreeably  to  the  practice  and  necessities  of  all  goTemments,  the  proceedings 

to  enforce  payment  of  taxes  must  be  summary,  and  in  rem,  and  are  analogooB 
to  such  proceedings  under  the  law  of  nations,  where  all  persons  are  pre- 
sumed to  be  parties.  —  Ih. 

8.  The  ground  of  jurisdiction  in  the  County  Court  U^  the  matter  of  taxes,  is 

aflforded  by  the  existence  of  two  &cts :  first,  that  the  property  taxed  is 
situated  within  the  county ;  and,  secondly,  that  its  owner  is  delinquent  in 
discharging  the  taxes  on  it  according  to  law. — lb, 

9.  Where  there  is  no  previous  judgment  given  by  a  court  to  authorize  a  sale  for 

taxes,  as  was  the  case  under  the  Act  of  Congress  of  1798,  70,  eveiy  dream- 
stance  prescribed  by  the  act  is  to  be  considered  as  a  guard  to  prevent  oppres- 
sion, and  a  condition  without  the  observance  of  which  the  sale  will  not  be 
good.  —  Afichfe  v.  MuUina,  490. 

10.  In  tax  sales,  and  summary  proceedings  generally,  the  fiu;ts  which  give  jarisdi^ 

tion  should  appear  upon  the  &ce  of  the  proceedings,  otherwise  the  proceed- 
ings are  not  merely  voidable  but  absolutely  void.  —  Francis  v.  WadAum,  631. 

11.  Therefore  a  sale  for  taxes  under  the  Act  of  1797,  by  proceedings  which  do  not 

show  that  the  taxes  were  due  and  unpaid,  or  that  there  was  no  personal 
property  that  could  be  distrained  for  the  purpose,  conveys  no  title. — i6. 
TENDER, 

A  plea  of  tender  of  specific  articles,  to  be  good,  must  aver  that  the  defendant  was 
ready  on  the  day  specified  in  the  contract  to  deliver  the  articles ;  that  neither 
the  plaintifi)  nor  any  one  for  him,  was  present  during  the  day  to  receive  them; 
and  that  the  defendant  has  always  since  been  ready  to  deliver  them. — WaUenY, 
ATAUister,  480. 
TITLE, 

1.  A  void  estate  in  general  need  only  be  declared  so,  but  equity  may  direct  all 

parties  before  it  to  join  in  conveyances,  or  releases,  where  otherwise  a  doud 
might  hang  over  the  title  of  him  in  whose  fiivor  the  decree  is  rendered.  ~ 
Russell  V.  Stinson,  8. 

2.  To  a  bill  by  the  vendee  of  land  to  enjoin  the  collection  of  the  purchase-money, 

on  the  ground  that  the  vendor's  title  is  not  good,  the  vendor  must  set  out 
his  title,  that  the  Court  may  judge  whether  it  is  good. — Moore  v.  Cooke,  281. 

8.  And  it  is  not  sufficient,  in  order  to  obtain  a  dissolution  of  the  ii^'unction,  to 
show  that  the  person  under  whom  he  claims  has  a  good  title,  and  is  willmg 
to  convey  to  the  complainant,  when  he  himself  has  executed  a  bond  to  make 
a  deed  with  general  warranty ;  for  the  complainant  ^is  entitled  to  such 
warranty. — lb. 

4.  Color  of  title  is,  where  the  possessor  has  a  oonveyance  of  some  sort  by  deed, 
or  will,  or  inheritance,  which  he  may  believe  to  be  a  title ;  and  this  cannot 
be  said  of  any  bond  or  entry.  —  Wilson  v.  Kilcannon,  849. 

6.  A  title  by  deed,  devise,  descent,  or  the  like,  from  one  apparently  an  owner,  is 
a  color  of  title,  and  founded  upon  a  grant  within  the  meaning  of  the  Act  of 
1797,  48,  4.  -^King  v.  Trttvis,  417. 

{See  Ejbotmekt  ;  Ebtofpbl,  1 ;  Lbasb,  2, 4 ;  Vendobb  amd  Pubchasbbs;  Wab- 

BANTT.) 

TRESPASS, 

1.  The  exclusive  pernancy  of  the  profits  of  land  unshared  and  unclaimed  hy  anj 

other  person,  is  a  sufficient  possession  to  sustain  trespass.  — DouUng  v.  Hid' 
man,  841. 

2.  If  the  defendant,  in  trespass  to  land,  plead  Uberum  tenementum  in  a  third  person, 


INDEX.  681 

TRESPASS,  —  continued. 

and  that  he  entered  hy  his  license,  and,  as  his  servant,  and  hy  his  command, 
did  the  act,  a  replication  traversing  the  conmiand  is  good.  —  lb. 
8.  When  several  are  held  in  trespass,  and  one  is  taken,  the  plaintiff  cannot  declare 
against  him  till  the  process  be  run  out  against  the  others.  —  Young  v. 
Stringer^  464. 
4.  And  it  is  error  to  file  a  declaration  and  take  judgment  by  default  in  such  case, 
where  a  noiUe  prosequi  has  not  been  entered  as  to  those  not  arrested,  which  is 
not  cured  by  the  assessment  of  damages  by  a  jury. — lb, 

TRUST  AND  TRUSTEE, 

1.  A  resulting  trust  may  be  raised  By  parol.  —  Robertson  v.  Madin,  61. 

2.  The  payment  of  the  purchase-money  of  land  by  one  person  and  taking  title  in 

the  name  of  another,  makes  the  latter  a  trustee  for  the  former.  —  lb. 

8.  But  this  rule  is  subject  to  exceptions,  one  of  which  is  where  the  party  who 
pays  the  consideration  manifests  an  intention  that  the  title  should  abide 
beneficiaUy  in  the  grantee ;  and  this  intention  may  be  inferred  from  unequiv- 
ocal circumstances,  as  well  as  from  express  declarations. — lb. 

4.  The  trust  of  the  legal  estate  of  land  no  matter  to  whom  the  title  be  taken, 
results  to  him  who  advances  the  consideration,  and  must  be  repelled  by 
proof  of  a  contrary  intent.  —  Stephenson  v.  Yandle,  78. 

6.  Ihe  conveyance  of  personal  property  to  a  person,  his  executors  and  adminis- 
trators, in  trust  for  others,  vests  him  with  the  absolute  legal  ownership,  and 
thtkt  never  ceases  till  the  object  of  the  trust  be  accomplished,  one  of  which 
is  a  recovery  for  the  benefit  of  the  cestui  que  trust,  firom  any  one  who  has  the 
po8sessu)n. —  Cdeson  v.  Bldnton^  108. 

6.  There  is  no  reason  why  he  who  barely  executes  a  power,  or  trust,  should  be 
liable,  unless  he  had  a  benefit  thereby,  or  did  it  with  a  firaudulent  view  to 
prejudice  others.  — M*  Caleb  v.  Peery,  489. 

{See  Damages,  8;  Execution,  1,  6, 11, 14;  Husband  and  Wiitb,  6,  6;  Limita- 
tions, 6,  7,  9, 12;  Fbincipal  and  Aqbnt,  2.) 

u. 

USES, 

1.  The  law, 'according  to  the  intent  apparent  in  the  instrument,  will  raise' the  uses 

to  be  executed,  so  moulding  and  arranging  them  as  that  all  shaU  be  con- 
verted into  legal  estates  accotding  to  the  intent.  —  Barry  v.  Shelby,  382. 

2.  Thus,  if  a  man  make  an  instrument,  by  whatever  name,  and  therein  say,  "  I 

give,  after  my  death,  and  the  death  of  my  wife,  the  land  on  which  I  now 
Uve,  to  be  equally  divided  amongst  my  children,"  naming  them,  to  them 
and  their  heirs  fbr  ever,  this  amounts  to  a  covenant,  in  consideration  of 
natural  love  and  aflfection,  to  stand  seised  to  the  use  of  himself  for  life ;  then 
to  the  use  of  his  wife  for  life;  and  then  to  the  use  of  his  children  in  fee;  and 
all  these  uses  are  executed  by  the  statute  of  uses. — lb, 

{See  Registration,  2.) 


V. 

VARIANCE.    {See  Depobitionb,  1.) 
VENDORS  AND  PURCHASERS, 

1.  A  vendor  will  be  made  to  return  the  purchase-money  who  knew  at  the  time  of 
sale  of  a  defect  of  title,  which  the  vendee  had  not  heard  of,  and  yet  repre- 
sented that  the  tiUe  was  good. — Freel  v.  Campbell,  66. 
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VENDORS  AND  PURCHASERS,  —  continucrf. 

2.  There  cannot  be  a  speciflo  performance  of  a  covenant  to  pay  damages.  If 
therefore  the  vendor  give  the  vendee  a  covenant  to  return  the  property  which 
he  received  for  land,  or  other  property  in  lieu,  in  the  event  of  eviction,  a  bill 
will  not  lie  to  have  the  other  property  in  lieu  of  that  transferred  to  the 
vendor.  —  lb. 
8.  A  vendee  who  has  taken  the  covenant  of  his  vendor  to  return,  in  the  event  of 
eviction,  the  property  received,  or  other  property,  has  no  remedy  on  the 
articles  of  agreement  against  a  person  not  a  party  to  them,  upon  the  groimd 
that  he  was  interested  in  the  land  and  had  received  half  the  purchase-money; 
for  a  party  must  rely  upon  the  security  which  he  has  himself  taken  against 
a  contemplated  loss.  —  lb. 

4.  After  a  contract  of  sale  has  been  entered  into,  the  vendor  is  from  that  time  con- 

sidered in  equity  to  be  trustee  of  the  purchaser,  and  the  vendee,  as  to  the 
equivalent  he  is  to  give  for  the  thing  purchased,  a  trustee  for  the  seller.— 
Siephenaon  v.  YandUf  78. 

5.  After  the  purchase  of  land  by  securities  executed  by  the  purchaser,  and  title 

bond  by  the  vendor,  the  land  descends  to  the  heirs  of  the  purchaser,  and  the 
title  bond  belongs  t6  them.  — Myrick  v.  Boydf  126. 
6'  The  administrator  of  the  purchaser  has  nothing  to  do  with  the  contract,  except 
to  pay  the  residue  of  the  purchase-money  as  fiir  as  assets  come  to  his  hands 
for  that  purpose. — lb. 

7.  If,  tlierefore,  the  administrator  undertake  to  discharge  the  vendor,  and  authorize 

the  title  bond  to  be  surrendered  or  cancelled,  the  transaction  is  a  nullity,  and 
the  heirs  may  recover  of  the  vendor  the  lands  still  held  by  him,  and  the 
value,  at  the  rendition  of  the  decree,  of  any  lands  disposed  of  to  hana  fidt 
purchasers  for  value  and  without  notice.  —  lb. 

8.  In  an  action  on  a  covenant  to  refund  the  purcha8e-mone7  of  land,  in  case  the 

vendee  should  be  held  out  by  an  elder  right  or  claim,  or  any  just  cause  what- 
soever, it  is  not  a  sufficient  breach  that  he  the  vendor  had  no  right  or  title, 
and  that  he  the  vendee  was  kept  out  by  legal  authority  and  just  daim.— 
Stuart  V.  Nds<m,  868. 

9.  Eviction  is  the  gist  of  the  action,  and  the  eviction,  or  keeping  out,  must  be 

alleged  to  have  been  by  elder  and  better  tide,  or  by  a  title  which  existed 
anterior  to  the  covenant.  —  lb. 

10.  If  the  vendor  of  lands  cannot  make  a  title,  clearly  good,  as  to  part  thereof,  the 

vendee  may  claim  a  return  of  such  part  of  the  purchase-money  as  he  has 
paid,  and  a  rescission  of  the  contract.  —  Newnan  v.  Madin,  598. 

11.  And  the  title  is  doubtfhl  as  to  land  held  under  execution  against  heirs,  upon  a 

judgment  founded  on  a  scire  facias  in  which  the  heirs  were  not  specially 
named ;  the  point  never  having  been  authoritatively  determined,  and  ought 
not  to  be  in  this  collateral  way.  —  lb, 

12.  If  a  vendor  when  he  sold  the  land  knew  of  a  fkct  which  rendered  the  title  in- 

valid, and  concealed  that  fact,  the  sale  is  void,  at  the  instance  of  the  vendee. 

—  Johnson  V.  Pryor,  694. 

18.  Thus,  if  he  derived  title  through  a  sheriff's  sale  at  which  he  and  the  sherifi 

were  partners,  and  conceals  the  fact,  the  sale  will  be  declared  void . — lb' 
14.  The  suggestion  of  a  falsehood  is  a  sufficient  cause  for  setting  aside  conveyances. 

—  Walker  v.  Dunlop,  615. 

{See  Equity,  18 ;  Execution,  8,  9, 15, 16 ;  Lien,  1-8 ;  Notice  ;  Regmtiutioii, 
2;  Rebcibsiok;  Specific  Pebfobmancb,  7-9 ;  Sauss.) 
VENUE, 

The  transfer,  upon  a  change  of  venue,  of  the  original  records,  instead  of  a  tFanscript, 
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VENUE, — corOinued, 

cannot  be  aaaigiied  as  error,  but  Hie  practice  is  reprehensible.  —  TindaU  t. 

5Ae%,  290. 

(See  Abatement,  1.) 
VERDICT, 

1.  A  plea  of  a  former  rerdict,  not  altered  by  appeal  or  eiror,  is  good  in  bar  of  the 

action,  where  the  Conrt  judicially  knows,  and  the  fact  is  recognized  by  legis- 
latiye  acts,  that  at  the  time  the  verdict  was  found  it  was  the  practice  not  to 
enter  a  judgment,  but  to  understand  one,  and  to  issue  Ji.  fa.,  as  if  the  judg- 
ment had  been  regularly  entered.  —  Blackburn  y.  Allen,  25. 

2.  A  verdict  by  a  jury  summoned  by  the  sheriff  to  inquire  in  whom  is  the  property 

levied  on,  is  not  admissible  evidence  of  the  title.  —  Read  v.  Staton,  113. 
8.  The  verdict  of  a  jury  must  respond  to  all  the  issues  joined,  or  will  be  defective. 

—  Arulenon  v.  Anderson,  401. 
4.  Thus,  where  the  pleas  were  payment  and  set-off,  and  the  verdict  was  that  the 
defendant  had  not  paid,  the  j  udgment  was  reversed,  and  a  trial  de  novo  ordered. 
.  — i6. 

[See  Cbimikal  Law,  8 ;  New  Trial.) 


W. 

WAIVER.    (See  Contraots,  8.) 

WARRANTS.    [See  Ejectment,  2;  Entry,  2, 16;  Equity,  2;  Frauds,  8.) 

WARRANTY, 

1.  When  the  vendor  warrants  the  title  of  a  chattel  which  he  sells,  if  there  be  a 

better  title  in  another  person,  and  the  vendee  be  dispossessed,  though  not  by 
suit  at  law  or  in  equity  (and,  perhaps  without  dispossession),  the  covenant 
is  broken  as  much  as  if  there  had  been  a  recovery  by  suit.  —  Bead  v.  Staton, 
118. 

2.  A  release  of  a  personal  action,  as  a  warranty  of  land  so  far  as  it  is  personal,  to 

enable  the  releasee  to  testify  as  a  witness,  is  good  without  registration.  ~~ 
Pile  V.  Benham,  124. 

8.  A  warranty  real,  that  runs  with  the  land,  is  a  hereditament,  and  the  owner  of 
the  land  at  the  time  of  breach  is  the  person  entitled  to  its  benefit,  and  the 
only  person  who  can  release  it  so  as  to  make  the  warrantor  a  competent  wit- 
ness. The  warrantor  is,  therefore',  a  competent  witness  for  the  warrantee 
without  a  release,  but  not  for  the  owner  of  the  land.  —  lb, 

4.  When  there  is  no  express  warranty,  and  the  seller  sells  a  thing  as  sound,  which 
is  unsound,  having  a  latent  defect  unknown  to  him,  he  is  not  answerable  to- 
the  buyer,  and  there  is  no  implied  undertaking  to  make  good  the  defect.  — 
Westmoreland  v.  Dixon,  879. 

6.  An  action  for  the  breach  of  a  covenant  of  warranty  to  title  of  land,  cannot  be 
sustained  without  alleging  an  eviction.  —  Crutcher  v.  Stump,  497. 
WASTE, 

Equity  will  not  entertain  a  bill  for  waste  of  lands  adversely  held,  until  the  right  is 
first  established  by  trial  at  law.  —  Barry  v.  Shelby,  882. 
WILL, 

1.  The  Court  of  Chimcery  cannot  inquire  into  the  question  of  will  or  no  will  of 
personalty  otherwise  than  by  its  probate ;  but  if  the  will  be  not  probated,  and 
the  point  is  material,  the  Court  has  power  to  retain  the  bill  and  direct  such 
proceedings,  in  the  mean  time,  as  will  afford  satis&ctory  evidence  on  the 
point  —  Ptnkerton  v.  WaUeer,  166, 
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"WILL,  —  continued, 

2.  Except  in  cases  prorided  for  in  1784, 10,  6  (Code,  2197-2200),  the  probate  of  a 
will  cannot  be  brought  into  question,  collaterally  and  incidentally,  by  suit  for 
a  part  of  the  property.  —  Howell  y.  Whitchurch^  264. 

8.  If  a  will  be  improperly  admitted  to  probate  the  reniedy  is  by  a  citation  to  aQ 
parties  concerned,  and  a  new  probate ;  or,  if  the  application  for  the  probate 
be  rejected,  by  a  certiorari  removing  it  into  a  superior  court.  —  lb. 

4.  A  devise  of  "  all  and  every  part  of  my  property,  goods,  chattels,  specie  of  every 

denomination  whatsoever  except  such  articles  hereinafter  bequeathed,''  tbl-  \ 

lowed  by  devises  of  lands  as  well  as  personalty  to  several  persons,  will  cany  I 

real  estate,  especially  if  the  possession  of  the  house  on  said  realty  is  giTen  | 

to  another  until  the  first  devisee  arrive  at  a  certain  age,  or  marry.  — Den  v.  • 

Payne,  500.  5 


(See  Akvuitt;  Slaves,  1,  2;  Uses.) 
f'  WITNESS, 

1.  A  person  whose  knowledge  of  the  fact,  as  to  which  he  is  called  to  testify,  was 

acquired  at  the  same  moment  he  became  interested  in  the  subject-matter  of 
controversy,  ia  incompetent  as  a  witness.  —  Netherton  t.  Robertson,  28. 

2.  Thus,  a  witness,  who  states  that  the  bond  sued  on  was  placed  in  his  hands  to 

bring  the  suit,  and  that  he  was  to  have  part  of  the  recovery,  is  not  competent 

to  testify  to  what  passed  between  him  and  the  plaintiff  at  the  time.  — Ih. 
8.  The  handwriting  of  an  attesting  witness  may  be  proved,  either  when  he  is  dead, 

or  resides  beyond  the  limits  of  the  State,  or  is  to  remain  there  on  business 

until  after  the  trial.  —  Stump  v.  Hughes,  492. 
4.  Death,  or  the  removal  from  the  State  of  attesting  witnesses,  is  sufficient  to 

allow  the  introduction  of  secondary  evidence.  —  Den  v.  Mayfidd,  612. 
(See  Equity  Pleading  Ain>  Practice,  1;  Evidence,  7;  Wabrantt,  2,  3.) 
WRIT. .  (See  Pleading,  16;  Pbocebs,  1;  Retubn  to  Wbjjt.) 
WRIT  OF  ERROR, 

1.  A  writ  of  error  cannot  be  brought  until  the  cause,  whether  civil  or  criminal, 

is  at  an  end,  in  the  court  below,  by  final  judgment. — Staie  v.  DUbn,  128. 

2.  If  a  nonsuit  be  occasioned  by  the  opinion  of  the  Court,  and  the  Court  refiues  to 

set  it  aside,  upon  motion,  a  writ  of  error  will  lie.  —  Graham  y.  Green,  358. 
8.  Neither  party  appearing,  the  writ  of  error,  under  the  rules  of  court,  is  mm- 
prossed.  —  Newport  v.  Rou^en,  869. 

(See  Cestiosabi,  6;  Criminal  Law,  2,  8;  Practice,  1.) 
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